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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ELIZABETH MC KEE ,
Plaintiff,
Case No. 2:18v-191
V. Magistrate JudgeNorah McCann King

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

OPINION AND ORDER

This matter comebefore the Court pursuant to Section 205(g) of the Social Security Act,
as amendedi2 U.S.C 8 405(g), regarding the application of PlainEffizabeth Mc Kedor
Disability Insurance Benefitsnder Title Il of the Social Security Act, 42 U.S.C. 8§88 40%eq,
and for Supplemental Security Income under Title XVI of the Social Securify42¢J.S.C. 88
1381et seqPlaintiff appeals from the final decision of the Commissioner of Social Security
denying Plaintiff's applicatiod.After careful consideration of the entire record, including the
entire administrative record, the Court decides this matter pursuant to RulefAB@ Federal
Rules of Civil Procedure and Local Civil Rule 9.1(f). For the reasons that followZcine
affirmsthe Commissioner’s decision
l. PROCEDURAL HISTORY

OnJune 10, 2014 laintiff filed applications for disability insurance benefits and
supplemental security income on, alleging that she has been disabled since May 15, 2012. R.

204-18. Plaintiff's applicationsnveredenied initially and upon reconsideration. R-838, 144

1 Andrew Saul, the current Commissioner of Social Security, is substastBefendant in his
official capacity.
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49. Plaintiff sought @le novohearing before an administrative law judge. R-E0
Administrative Law Judg®ouglass Alvarad¢‘ALJ”) held a hearing on December 30, 20416,
which Plaintiff, who was represented by counsgheared and testifieds did a vocational
expert R. 31-80. In adecisiondatedMarch 6, 2017, the ALJ concluded thaintiff was not
disabled within the meaning of the Social Security ffamtn May 15, 2012Plaintiff’ s alleged
disability onset date, through the date of that decision. R3Q5I'hat decision became the final
decision of the Commissioner of Social Security when the Appeals Council declinad cgvi
November 21, 2017. R=6. Plaintiff timely filed this appeal pursuant to 42 U.S.C. § 405(Q).
ECF No. 1. On April 16, 2018, Plaintiff consented to disposition of the matter by a United States
Magistrate Judgpursuant t®8 U.S.C. § 636(c) and Rule 73 of the Federal Rules of Civil
Procedure. ECF No. ECF No2®nMarch 11, 2020the case was reassigned to the
undersigned. ECF No. 24. The matter is now ripe for disposition.
Il. LEGAL STANDARD

A. Standard of Review

In reviewingapplicationdor Social Security disabilitpenefits, this Gurt haghe
authority to conduct a plenary reviewlegal issues decided by the AlKhepp v. Apfel204
F.3d 78, 83 (3d Cir. 2000). In contrast, the Court reviews the ALJ’s factual findings to
determine if they are supported by substéhmtvidenceSykes v. ApfeR28 F.3d 259, 262 (3d
Cir. 2000);see alsat2 U.S.C. 88 405(g), 1383(c)(3). Substargiatience’doesnotmeana
largeor considerable amount e¥idence putrathersuchrelevantevidenceasareasonablenind

might acceptasadequateéo support a conclusionPiercev. Underwood 487U.S.552, 565

°The Commissioner has provided general consent to Magistrate Judge jurisdictionsin case
seeking review of the Commissioner’s decisi®aeStanding Order In re: Social Security Pilot
Project (D.N.J. Apr. 2, 2018).



(1988)(citationandinternal quotationsmitted);seeK.K. exrel. K.S.v. Comm’rof SocSec,
No. 17-2309 , 2018VL 1509091at*4 (D.N.J.Mar. 27, 2018). Substantiavidences “less

thanapreponderancef theevidenceput‘more thanamerescintilla.” Baileyv. Comm’rof Soc.
Sec, 354 F.App'x 613, 6163dCir. 2009) €itationsandquotationomitted; seeK.K., 2018
WL 1509091at*4.

The substantial evidenstandards adeferentialtandardandthe ALJ’s decisioncannot
be setasidemerelybecaus¢he Court'acting de novo might haveeachedadifferent
conclusion."Hunter Douglas|nc.v. NLRB 804 F.2d 808, 813d Cir. 1986);see e.g, Fargnoli
v. Massanari247 F.3d 34, 38 (3d Cir. 200t Where the ALJX findings of fact are supported
by substantial evidence, we are bound by those findings, even if we would have decided the
factual inquiry differently.”)citing Hartranft v. Apél, 181 F.3d 358, 360 (3d Cir. 1999K.K.,
2018WL 1509091 at*4 (* [T]he districtcourt... is [not] empoweredo weightheevidenceor

substitutats conclusiondor those of thdact-finder.””) (quotingWilliamsyv. Sullivan 970 F.2d

1178, 11833d Cir. 1992)).

Neverthelesshe Third Circuit cautionghatthis standardf reviewis not “atalismanic
or selfexecutingformulafor adjudication.”’Kentv. Schweiker710 F.2d 110, 11#d Cir. 1983)
(“ThesearcHor substantiakvidences thus agualitativeexercisewithoutwhich ourreview of
socialsecuritydisability caseseaseso be merelydeferentiandbecomesnsteadasham.”);
seeColemanv. Comnir of SocSec, No. 15-6484, 2016VL 4212102at*3 (D.N.J.Aug. 9,
2016). The Courthasa dutyto “review theevidencdn its totality” and“take into account
whateverin therecordfairly detractdrom its weight.” K.K., 2018WL 1509091 at *4 (quoting
SchonewolV. Callahan 972F. Supp. 277, 284 (D.N.J. 199(Cjtationsand quotationomitted));

seeCotterv. Harris, 642 F.2d 700, 70@d Cir. 1981) étatingthatsubstantial evidenaexists



only “in relationshipto all the other evidenda therecord”). Evidence is not substantial if “it is

overwhelmed by othewnelence” “really constitutes not evidence but mere conclusion,”
“ignores, or fails to resolve, a conflict created by countervailing evidewalace v. Sec’y of
Health & Human Servs722 F.2d 1150, 1153 (3d Cir. 1983) (citikgnt 710 F.2dat 114) see
K.K., 2018WL 1509091 at*4. TheALJ decision thus must kzetasideif it “did nottakeinto
accounttheentirerecordor failed to resolveanevidentiaryconflict.” Schonewo|f972F. Supp.
at 284-85(citing Goberv. Matthews 574 F.2d 772, 77@d Cir. 1978))

Although theALJ is notrequired‘to useparticularlanguageor adhereo aparticular
formatin conductingthe] analysis’ the decision mustontain“sufficientdevelopment of the
recordandexplanatiorof findingsto permitmeaningfulreview.” Jonesv. Barnhart 364 F.3d
501, 5053d Cir. 2004)(citing Burnettv. Comm’rof Soc. Se, 220 F.3d 112, 119 (3dir.
2000));seeK.K., 2018WL 1509091 at *4. The Court“need|[s]from the ALJ not onlyan
expression of the evidence stwnsideredvhich supports theesult,butalsosome indtationof
the evidencaevhichwasrejected.” Cotter, 642F.2d at 705-06;seeBurnett 220 F.3dat 121
(“Although theALJ mayweighthecredibility of theevidence[s/lhe must give somiadication
of the evidenceavhich [s/]herejectsand[the] reason(sjor discounting suckvidence.”)citing
Plummerv. Apfel 186F.3d422, 429 (3dCir. 1999)).“[T]he ALJ is not requiredo supply a
comprehensive explanatidor therejection of evidencejn mostcasesasentencer short
paragraptwould probablysuffice.” Cotter, 650 F.2cat482. Absensucharticulation,the Court
“cannottell if significant probativevidencevasnotcreditedor simply ignored.”ld. at 705.As
the Third Circuit explains:

Unlessthe [ALJ] hasanalyzedall evidenceand has sufficiently explainedthe

weight[s/][hehasgivento obviously probtve exhibits,to saythat[the] decisionis
supported by substantiavidenceapproachesn abdicationof the court’s duty to



scrutinizetherecordasa wholeto determinewhether the conclusionsachedare
rational.

Gober, 574 F.2d at 776&eeSchonewolf972F. Supp.at 284-85.

Following review of the entire record on appeal from a denial of benefits, the Court ca
enter “a judgment affirming, modifying, or reversing the decision of the [Commission#Tipmwi
without remanding the cause for a rehearidg2’U.S.C. § 405(g). Remand is appropriate if the
record is incomplete or if the ALJ’s decision lacks adequate reasoning omsahteajical or
contradictory findingsSee Burnett220 F.3d at 119-2®odedworny v. Harris745 F.2d 210,
221-22 (3d Cir. 1984). Remand is also appropriate if the ALJ’s findings are not the product of a
complete review which “explicitly weigh[s] all relevant, probative and availebl@ence” in the
record. Adorno v. Shalala40 F.3d 43, 48 (3d Cir. 1994) (internal quotation marks omitted);
A.B.on Behalf ofY.F.v. Colvin, 166F. Supp.3d 512, 51@.N.J.2016). Adecisionto “award
benefitsshould banadeonly whentheadministrativerecordof the casehasbeenfully
developecandwhensubstantiakvidenceon therecordasa wholeindicatesthattheclaimantis
disabledandentitledto benefits.”"Podedworny 745 F.2cdat 221-22(citationandquotation
omitted);seeA.B, 166F. Supp.3dat518.In assessingvhethertherecordis fully developedo
supportanawardof benefits courtstakea mordiberal approactwhenthe claimanthasalready
facedlongprocessinglelays.See e.g, Moralesv. Apfel 225 F.3d 310, 32(Bd Cir. 2000).An
awardis “especiallyappropriatavhen“further administrative proceedings would simply prolong
[Plaintiff's] waiting and delay his ultimate receipt of benefi8ddedworny 745 F.2d at 223;
seeSchonewo|f972F. Supp.at 290.

B. SequentialEvaluation Process

The Social Security Aastablishes five-step sequential evaluation for determining

whether glaintiff is disabled within the meaning of the statute. 20 C.E§404.1520(a)(4),
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416.920(a4). “The claimant bears the burden of proof at steps one through four, and the
Commissioner bears the burden of proof at step f@mith v.Comnir of Soc. Se¢ 631 F.3d
632, 634 (3d Cir. 201q¥iting Poulos v. Comm’r of Soc. Sed74 F.3d 88, 92 (3d Cir. 2007)).

At step one, the ALJ determines whether the plaintiff is currently engagetistantial
gainful activity. 20 C.F.R. 88 404.15@0), 416.920(b) If so, then the inquiry ends because the
plaintiff is not disabled.

At step two the ALJ decides whether the plaintiff has a “severe impairnoent”
combination of impairments that “significantly limits [the plaintiff's] physical or menriditg
to do basic work activities[.]” 20 C.F.R. 88 404.15204d)6.920(c) If the plaintiff does not
have a severe impairment or combination of impairmems, the inquiry ends because the
plaintiff is not disabled. Otherwise, the ALJ proceedstép three

At step thregthe ALJ decides whether tp&aintiff’'s impairment or combination of
impairments “meets” or “medically equals” the severity of an impamnm the Listing of
Impairments (“Listing”) found at 20 C.F.R. § 404, Subpart P, Appendix 1. 20 C.F.R. 88§
404.1520(d), 416.920(dIf so, then thelaintiff is presumed to be disabled if the impairment or
combination of impairments has lasted or is expected to last for a continuous periczhsf a2|
months.Id. & 88 404.1509, 416.90®therwise, the ALJ proceeds to step four.

At step four the ALJ must determine the plaintiffesidual functional capacity (“RFC”)
and determine whether tip&aintiff can perform past relevant work. 20 C.F3RB.404.1520(e),
(N, 416.920(e), (f)If the plaintiff can perfornpast relevant work, then the inquiry ends because
theplaintiff is not disabled. Otherwise, the ALJ proceedh&ofinalstep

At step five, the ALJ must decide whether iaintiff, consideringhe plaintiffsRFC,

age, education, and work experience, can perform other jobs that exist in significantsnmmbe



the national economy. 20 C.F.§8 404.1520(g), 416.920(df the ALJ determines that the
plaintiff cando so, then thplaintiff is not disabled. Otherwise, tp&intiff is presumed to be
disabled if the impairment or combination of impairments has lasted or is expectsidfao a
continuous period of at least twelve months.

[I. ALJ DECISION AND APPELLATE ISSUES

The Plaintiff was26 years old oherallegeddisability onsetiate R. 25. Plaintiff me
the insured status requirements of the Social Security Act through December 3R 2018.
At step one, the ALJ found thRtaintiff had not engaged in substantial gainful actisityce
May 15, 2012her allegedlisability onset dateld.

At step two the ALJ found that Plaintiff suffers from the following severe impairments:
autism spectrum disordentellectual disability and anxiety disordeld. The ALJ also found
that Plaintiff sobesity was not severe. R. 18.

At step thregthe ALJ found that Plaintiffaesnot suffer an impairment or
combination of impairments that etsor medically equal the severity of any Listing. R.48
21.

At step four, the ALJ found that Plaintiff has the RF@éoforma full range ofvork
atall exertional levelsubject to various noexertional limitations. R21.

At step five, the ALJ found that a significant number of jebs., approximately
150,000 jobs aa labeley approximately 60,000 jobs asracrofilm mounter; approximately
120,000 jobs as a ticketagxisted in the national economy and could be performed by an
individual with Plaintiff's vocational profile and RFC. R. 26. The ALJ therefore coedud
that Plaintiff was not disabled within tineeaning of the Social Security Act from May 15,

2012,herallegeddisability onset date, through the date of his decisior2aR.



Plaintiff disagrees with the ALJ’s findings stegs two through five and asks that the
decision of the Commissioner be reversed and remanded with directions for the granting of
benefits or, alternatively, for further proceedingkintiff's Memorandum of LawECF No.

18; Plaintiff’'s Reply ECF No. 23. The Commissioner takes the position that his decision
should be affirmed in its entirety because the ALJ’s decision correctly appligdibming
legal standards, reflected consideration of the entire record, and was supportédibptsuf
explanation and substantial evidenDefendant’s BriePursuant to Local Civil Rule 9.ECF
No. 22.
V. DISCUSSION
A. Listing 12.05B
The record contains certain school records. R-838416-452. On June 10, 2002,
when Plaintiff was 16 years old, she underwent a psychological evaluation. R. 4B&. On
Wechsler Intelligence Scale for Children (“WISCPJaintiff achieved a verbal IQ score of 71, a
performance 1Q score 6#, and a full scallQ sore of 65. R. 333, 415, 431.
OnJanuary 10, 2008, when Plaintiff was 22 years old, Anthony J. Candela, Ph.D.,
A.B.P.N.,administeredhe Wechsler Adult Intelligence Scdlé (“WAIS -1II") , R. 368, on
which Plaintiff achieved aerbal 1Q score of 75, a performance 1Q score of 85, and a full scale
IQ score of 78. R. 369. Dr. Candela noted Blaintiff's “scores place her well within the
borderline tdow average range of intellectual functioning. She is clearly learning dis&ided.
reading comprehension and kesrd usage is somewhat lower on the intelligence scale that was
on the reading test. The indication here is that she does have some trouble with congoréhensi

Id.



Plaintiff argues thathe ALJ erred at step three of the sequential evaluation when he
concluded thaPlaintiff simpairmentsneithermeetnor equal Listing 12.05, which, at the time of
the ALJ’s decision, addressed intellectdislordersPlaintiffs Memorandum of LanECF No.

18, pp. 1%20; Plaintiff's Reply ECF No. 23, pp.-34. Plaintiff specifically contendsat the

ALJ erredin concluding inter alia, that Plaintiffdoesnot suffersignificantly subaverage general

intellectual functning.ld. This Court diagrees.

An impairment meets a listed impairment if it satisfiesl“of the specified medical

criteria. An impairment that manifests only some of those criteria, no matter tierelye
does not qualify.”Jones 364 F.3d at 504 (quotingullivan v. Zebley493 U.S. 521, 530
(1990)) (emphasis in original). Moreover, “[a] claimant cannot qualify for benefits timeler
‘equivalence’ step by showing that tbeerall functional impact of his unlisted impairment or
combination of impairments is as severe as that of a listed impairrdebtey at 531
(emphasis added). “[T]he mediccriteria defining the listed impairments [are set] at a higher
level of severity than the statutory standard” because the “listings definenmepts that
would prevent an adult, regardless of his age, education, or work experience, fromipgrform
anygainful activity, not just ‘substantial gainful activity Il. at 532 (emphasis in original)
(quoting 20 C.F.R. § 416.925(a)).

At the time of the ALJ’s decisiomg., March 6, 2017, Listing 12.05 prowd as
follows:

12.05 Intellectual disorder (see 12.00B4), satisfied by A or B:

A. Satisfied by 1, 2, and 3 (see 12.00H):

1. Significantly subaverage general intellectual functioning evident in your

cognitive inability to function at a level required to participate in standardized
testing ofintellectual functioning; and



2. Significant deficits in adaptive functioning currently manifested by your
dependence upon others for personal needs (for example, toileting, eating, dressing,
or bathing); and

3. The evidence about your current intellectual and adaptive functioning and about
the history of your disorder demonstrates or supports the conclusion that the
disorder began prior to your attainment of age 22.

OR

B. Satisfied by 1, 2, and 3 (see 12.00H):

1. Significantly subaverage general intellectual functioning evidenced by a or b:

a. A full scale (or comparable) IQ score of 70 or below on an individually
administered standardized test of general intelligence; or

b. A full scale (or comparable) 1Q score of-7% accompanied by a verbal o
performance 1Q score (or comparable part score) of 70 or below on an individually
administered standardized test of general intelligence; and
2. Significant deficits in adaptive functioning currently manifested by extreme
limitation of one, or markedriitation of two, of the following areas of mental
functioning:
a. Understand, remember, or apply information (see 12.00E1); or
b. Interact with others (see 12.00E2); or
c. Concentrate, persist, or maintain pace (see 12.00E3); or
d. Adapt or manage oneself (see 12.00E4); and
3. The evidence about your current intellectual and adaptive functioning and about
the history of your disorder demonstrates or supports the conclusion that the
disorder began prior to your attainment of age 22.

20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.05 (2017).
Here, the ALJ found that Plaintiff did not meet Listing 12.05, reasoning as follows:
The claimant does not meet listing 12.05 because the record does not demonstrate
that theclaimant has significantly subaage general intellectual functioning
evident in your cognitivénability to function at a level required to participate in

standardized testing of intellectdahctioning; and significant deficits in adaptive
functioning arrertly manifested by youdepemence upon others for personal
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needs (for example, toileting, eating, dressing, or bathamg)the evidence about

the claimarnits current intellectual and adaptive functioning and aboutigtery of

your disorder demonstrates or supports the conclusion that the disorder began prior
to your attainment of age 22. The evidence does not demonstrate that the claimant
has significanthsubaverage general intellectuahétioning evidenced by: a) a full

scale (or comparable) 1Qcore of 70 or below on an individually administered
standardized test of general intelligenceh)aa full scale (or comparable) IQ score

of 71-75 accompanied by a verbal or performance 1Q smreomparable part
score) of 70 or below on an individually administered statded test of general
intelligence;and significant deficits in adaptive functioning currently manifested

by extreme limitation of one, or marked limitation of two, of the following areas of
mental functioning: a) understand, remember, or apply informédes 12.00EIl);

or h) interact with others (see 12.00E2); or c) concentrate, persist, or maiutai

(see 12.00E3); or d) adapt or manage oneself (see 12.@0HEM)e evidence about

the claimarits current intellectual and adaptive functioning and atheuhistory of

the claimants disorder demonstrates or supports the conclusion that the disorder
began prior to attainment of age 22.

R. 18-19 (emphasis in original)n making this finding, he ALJexpressly referretb only
Plaintiff's 2008 WAIS scores, not teer2002WISC scoreshowever, the ALJ went on to find
that Plaintiffdid not meet Listing 12.05Because shiead only moderate limitations in the four
broad areas of functioning:

In understanding, remembering, or applying information, the claimant has
moderate limitationdt was felt that egular education classes would produce high
anxiety levels due to faster pace and a more challenging workload. However,
special education classes provided direct individualimetruction with low
teacher/pupil ratio within a smaller classroom settingh{lk 13E, p. 10)On the
WAIS-III intelligence test, the claimant obtained a verbal 1Q score of 75, a
performancdQ score o085 and a fullscale IQ score of 78, placing her well within
the borderline to lovaverage of intellectual functioning (ExhildiE, p. 3). The
claimant followed directions well arghe worked to the best of her ability (Exhibit
7F, p. 2). The claimant enjoyed music and glaged piano and clarinet (Exhibit
7F, p. 5).

In interacting with others, the claimant has moderate limitati@thool records
show that whilghe claimant is personable, she had sorffecdity relating to her
peers. She learned to advocdateherself and she was respectful to peers and staff
(Exhibit 13, p. 4). The claimant reportétat she had a couple of friends, she spent
time watching movies, goes to the mall and takakks with her friends. She also
reported having asort of boyfriend (Exhibit 2F, p. 3). Thelaimant had obvious
social dffi culties, which made her an easy target for other studerg$ei&ted not

to reach out to join activities in the school (Exhibit 7F, p. 3).

11



With regard to concentrating, persisting, or maintaining pace, the claimant has
moderatdimitations. Her perceptual reasoning index was 75, indicating borderline
functioning in thisdomain. Working memory $tests were uniformly borderline

and processing speed was lawerage. Her greatest strength was in the area of
daily living skills, where she was noteddemonstrate fairly good setare skills
(Exhibit 3F, p. 2). The claimant followed school rulebe was respectful of
authority and she learned to advocate for her own needs (Exhibit 7F, p. 3).

As for adapting or managing oneself, the claimant has experienced moderate
limitations. Theclaimant worked paitime, 20hours a week and she was capable

of assisting with householdhores, shop with assistance and use a microwave
(testimony). School records shows that sbesistently completed classwork and
homework. The claimant followed school rules, andrstegood seltoncept, hut

her selfesteem needed some improvement. She consistently nesdstirance
(Exhibit 13E, p. 4). The claimant reported that she helped her grandmoth&asshe
independent in dressing and she goes to the gym (Exhibit 2F, p. 3).

Becaise the claimaht mental impairments do not cause at least ‘tmarked
limitations or oné'extremé limitation, the“paragraph Bcriteria are not satisfied.

R. 19-20.

Plaintiff disagrees with the ALJ's analysapparently contendinpather medical and

school records and qualifyfgniVISC scores establish thequirements of Listing 12.05B. R. 333,

415, 431 Plaintiff's Memorandum of LawECF No. 18, pp. }20; Plaintiff’'s Reply ECF No.

23, pp. 3-4.2 In opposingPlairtiff's argumentin this regard, the Commissiorangues that

substantial evidence suppotte ALJs finding that Plaintiff had no more than moderate

limitationsin all four broad functional areas atidt she therefore does not meet the

requirements of Listing 12.05Befendant’s Brief Pursuant to Local Civil Rule 9EICF No. 22,

pp. 17~19. Defendant’s arguments are well taken.

As set forthabove Plaintiff's WISC scoreske., verbal 1Q score of 7Jerformance 1Q

score of 64, antlll scale 1Q score of 65meet the first criterion dfisting 12.05B.See20

3 Plaintiff does not argue that she meets hti2.05A.
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C.F.R. Pt. 404, Subpt. P, App. 1, 8§ 12.05B.1 (2017) (requariiad) scale (or comparable) 1Q
score of 70 or below on an individually administered standardized test of general imtetlige
or a full scale (or comparable) IQ score of7% accompanied by a verbal or performance 1Q
score (or comparable part score) of 70 or belt@)scores argenerally presumed to be “an
accurate reflection of . . . [the claimantggneral intellectual functioning, unless evidence in
the record suggests otherwise.” 20 C.F.R. Pt. 404, Subpt. P, App. 1, 8 12.00H.2.0s@917)
also id at8 112.00H.2.d (same). Accordingly, althouigh ALJ may reject scores that are
inconsistent with the record[,]” the ALJ must “provide a basis for that rejectiterkle v.
Barnhart 324 F.3d 182, 187 (3d Cir. 2003ge alsaMorales v. Apfel225 F.3d 310, 318 (3d
Cir. 2000)(“An ALJ cannot reject IQ scores based on personal observations of the claimant
and speculative inferences drawn from the record.”).
Here,as previously notedhe ALJdid not dscuss or refer to Plaintiff's WISC scores at
step three when determining wher Plaintiff’ s cognitive impairmenneetsthe requirements
of Listing 12.05However, it is clear that the ALJ was aware of those scores, bebauddelt
expressly referred to PlaintifWISC scores at step faur
School records show that while the claimant was performing on grade level in math,
she wagerforming below grade level in Language Arts, Reading, Writing, Science
and Social StudiesThe claimant had a strong work ethic and she consistently
completed homework and classw@B«hibit 13E, p. 4). Intelligence testing show
the claimant had a full scale 1Q 65 and gperformance IQ of 64. Her English
proficiency did not affect classroom performance ands$tuaved an interest in
music and computers (Exhibit 13E, p. 6). It was felt that regular eductisses
would produce high anxiety levels due to faster pace and a more challenging
workload. However, special education classes provided direct individualized
instruction with lowteacher/pupil ratio within a smaller classroom setting (Exhibit
13E, p. 10).
R. 22. Althoughthe ALJdid notexplicitly discuss the validity dPlairtiff's WISC score®r

expressly reject thepsee Markle, 324 F.3d at 18 Morales 225 F.3d at 318, any such error in

13



this regardvas harmlessThe ALJ went on to finthat Plaintiffs impairment failed tgatisfy
therequirements offisting 12.08.2, which requires, in addition toqualifying 1Q scoreunder
Listing 12.05B.1at least one extremignitation in a broad area of functioning or two marked
limitations inthe broad areas of functioninglaintiff fails to explain howthe ALJs failure to
mention her WISQQ scoresat step three harmdlaintiff or how consideration of thoseores

at step threavhen amlyzing the 12.05B.2 requirements would have changed the outcome of
this caseSeePlaintiff's Memorandum of LanECF No. 18, pp. 1718; Plaintiff's Reply ECF

No. 23, pp. 34. Accordingly,anyerroron the part of the ALJn this regard wa harmless and
does not require remangee Binseki v. Sander$56 U.S. 396, 46910 (2009) (fT]he burden

of showing that an error is harmful normally falls upon the party attacking the agency’s
determination. . . [T]he party seeking reversal normally must explain why the erroneous ruling
caused harm.”Rutherford 399 F.3cat 553 (finding that “a remand is not required here
because it would not affect the outcome of the case”)

Moreover, substantial evidence supports the ALJ’s conclukatrPlaintiff has no more
than moderate limitations in tiieur broad aeas of functioningndthat shehereforedoes not
satisfy the requirements of Listing 12.05B.2.18-20. In making this finding, the ALJ
consideredinter alia, Plaintiff's WAIS scores that reflect borderline to low average intellectual
functioning ability to follow directions well; workg to the best of her ability; ability to play
piano and clarinegbility to advocate for herself; respectful to peers and school staff; having
friends;engaging in daily life activities such as watching movies, goindpéanall, taking walks
with friends; having a “sort of boyfriend;” a perceptual reasoning index of 75, indicating
borderline functioning; uniformly borderline working memory subtests; low averagespimoge

speedfairly good selfeare skillsjfollowed school rules; respectful of authority; worked twenty

14



hoursperweek; capable of assisting with household chords;talshow with assistance; alite
usea microwave;consistently completed classwork and homeworle ebhelpher
grandmotheranddressing independently. R. 20.

In challenging the ALJ’s finding on this pojmRlaintiff simplyrecountsevidence from
Jeffrey M. Stone, Ph.D., Steven Yalkowsky, Ph.D., and James Agresti, D.O., none of whom
specificallyopined that Plaintiff had a marked or extreme limitation in any broad area of
functioning.Plaintiff's Memorandum of LanECF No. 18, pp. 2718 (citing R. 375377, 380,
390-91, 394-409), Plaintiff's Reply ECF No. 23, pp.-34 (same)Dr. Stone, an examining
psychologist, opined th&tlaintiff was unlikely to become gainfully employed, support herself
financially, or live on her own. R. 376. However, the ALJ specifically considered thisnedd
anddid not give it controlling weight becauB&intiff's employability is anssue reserved to the
Commissioner. R. 24ee alsd_ouis v. Comm’r Soc. Se808 F. App’x 114, 118 (3d Cir. 2020)
(“Whether or not Louis can perform occupational duties is a legal determinagoveefor the
Commissioer.”) (citing 20 C.F.R. § 404.1527(d)Zonak v. Comm’r of Soc. Se290 F. App’x
493, 497 (3d Cir. 2008)[T] he ALJ was not obligated to give significant weight to Dr. Kushar’
opinion as to Zonak’s ability to work because the opinion related to theatdtissue of
disability—an issue reserved exclusively to the Commissitnétlaintiff alsocites Dr. Stone’s
finding that, according to the Vineland Adaptive Behavior Scales 2nd Edition (“Vinelgnd II”
Plaintiff's ““‘communication, socialization, and gross and fine motor skills are markedly
deficient.”” Plaintif’'s Memorandum of LawECF No. 18, p. 19 (quoting R. 37@)Jaintiff's
Reply ECF No. 23, p. 3 (same). However, Plaintiff does not explain how this evittanskats
into a marked or extreme limitation amy of thebroad aresof functioningreferred to in Listing

12.05B.2.See d. The Court will not construct Plaintiff's arguments for t&eePadgett v.
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Comm’r of Soc. SecNo. CV 16-9441, 2018 WL 1399307, at *2 (D.N.J. Mar. 20, 2018)

(“[B] ecause Plaintiff has articulated no analysis of the evidence, the Court does nstandde
what argument Plaintiff has made here. Plaintiff has done no more than thrown down a few
pieces of an unknown jigsaw puzzle and left it to the Court to put them together. The Court does
not assemble arguments for a party from fragmgnis. any event, the Court “will uphold the
ALJ’s decision even if there is contrary evidence that would justify the opposite concligsion, a
long as the ‘substantial evidenstandard is satisfiedJohnson v. Comm’r of Soc. Set97 F.
App'x 199, 201 (3d Cir. 2012)iting Simmonds v. HeckleB07 F.2d 54, 58 (3d Cir. 1936%ee
also Chandler v. Comm’r of Soc. S&67 F.3d 356, 359 (3d Cir. 2011) (“Courts are not
permitted to reweigh the evidence or impose their own factual determinfpirates the

substantial evidence standard].”).

Plaintiff alsocitesDr. Yalkowsky’sstatement thdt[g]iven the likelihood of global
cognitive deficits, it is believePlaintiff] would require some advocacy from a responsible adult
in her life to effectively manage her bengiit granted. Perhaps this intervention could be
provided by her mother with whom she live®Taintiff’'s Memorandum of LawECF No. 18, p.

19 (quoting R. 380)Plaintiff’'s Reply ECF No. 23, p. 4same)dowever,Plaintiff again fails to
explain how this statement translates into an extreme kechéimitation in any identified broad
area of functioning, as required by Listing 12.05B&e id The Court cannot and will not
speculate as tohy thisstatement establishes that Plaintifeets any requirement under Listing
12.05B.2.SeePadgetf 2018 WL 1399307, at *2.

Plaintiff also refersd Dr. Agresti’streatment notesncludinganAugust 9, 2013, note
stating that Plaintifhas cognitive, motor, language, social/emotional delays. and other records

indicating that Plaintiff has bedreated for anxiety and panic attad¢&s which she took
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medication, and th&ftlhe impression was panic attacks bublpably depressive disorder.”
Plaintiffs Memorandum of LanECF No. 18, p. 19 (citing R. 3901, 394-409); Plaintiff's

Reply ECF No. 23, p. 4 (samdé)Jowever, Plaintiff again fails to explahmow thisevidence
establishes that she has an extreme or rddnkétation in a broad area of functionirid.; see
also Padgett2018 WL 1399307, at *2. In any event, #leJ specifically tookDr. Agresti's
recordsinto consideration, butlsonoted thaPlaintiff no longer took medication for anxiety and
that the record did naeflectany further treatment for anxiety. R. 23.

For all these reasonihis Caurt concludes thahe ALJ’sfinding that Plaintiffdoesnot
meetthe requirements of Listing 12.05 enjoys substantial support in the record.

B. Obesity

Plaintiff also argues thdhe ALJerred wherhe found Plaintiff’'s obesity to be nosevere
at step two of the sequential evaluation tailéd toproperlyevaluateherobesity in accordance
with SSR 02-1pPlaintiffs Memorandum of LanECF No. 18at19-21; Plaintiff's Reply ECF
No. 23, p. 4Plaintiff's argument is not well taken.

Although obesity was removed as a “listed impairment” in 1999, the Court of Appeals for
the Third Circuit has recognized that this removal “did not eliminate obesity aseacfaus
disability.” Diaz v. Comm’r of Soc. Se&77 F.3d 500, 503 (3d Cir. 2009) (citing SSR 00-3p, 65
Fed.Reg. 31039, 31040-42 (May 15, 2000)). “To the contrary, the Commissioner promulgated
SSR 003p, indicating how obesity is to be considered. This SSR replaced an automatic
designation of obesity asiated impairment, based on a claimsaimeight and weight, with an

individualized inquiry, focused on the combined effect of obesity and other severe inmiairme

“To the extenthat Plaintiff challenges thinding by the ALJ, th&Court addresses this matter
later in this Opinion and Order.
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afflicting the claimart]” I1d. “Although SSR 083p was superseded by SSR 02-1p, 67 Fed. Reg.
57859, 57859 (Sept. 12, 2002), SSR 02-1p did not materially amend SSR 0f)-Bptations
omitted);see als&&SR 003p, 65 Fed. Rg.31039-01 (May 15, 2000) (“[@Esity may increase
the severity of coexisting or related impairments to the extent that the combination of
impairments meets the requirements bfsting. This is especially true of musculoskeletal,
respiratory, and cardiovascular impairments. It may also be true for otherticoearsrelated
impairmentsincluding mental disorders.”

SSR 021p provides in relevant part as follows:

[W]e consider obesity to be a medically determinable impairment and remind
adjudicators to consider its effects when evaluating disability. The provisions also
remind adjudicators that the combined effects of obesity with other impairments
can be greater than the effects of each of the impairments considered separately.
They also instruct adjudicators to consider the effects of obesity not only under the
listings but also whemassessing a claim at other steps of the sequential evaluation
process, including when assessing an individual’s residual functional capacity.

Because there is no listing for obesity, we will find that an individual with obesity
“meets” the reqnements of a listing if he or she has another impairment that, by
itself, meets the requirements of a listing. We will also find that a listing is met if
there is an impairment that, in combination with obesity, meets the requirements of
a listing.This is especially true of musculoskeletal, respiratory, and cardiovascular
impairments. It may also be true for other coexisting or related impairments,
including mental disorders.

For example, when evaluating impairments under mental disorder listings 12.05C,
112.05D, or 112.05F, obesity that is “severe,” satisfies the criteria in listing
12.05C for a physical impairment imposing an additional and significant-work
related limitation of function and in listings 112.05D and 112.05F for a physical
impairmen imposing an additional and significant limitation of function.

We may also find that obesity, by itself, is medically equivalent to a listed
impairment.. . . For example, if the obesity is of such a level that it results in an
inability to ambudte effectively, as defined in sections 1.00B2b or 101.00B2b of
the listings, it may substitute for the major dysfunction of a joint(s) due to any cause
(and its associated criteria), with the involvement of one major periphegthtwei
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bearing joint in liings 1.02A or 101.02A, and we will then make a finding of
medical equivalence.. .

We will also find equivalence if an individual has multiple impairments, including
obesity, no one of which meets or equals the requirements of a listing, but the
combination of impairments is equivalent in severity to a listed impairrfent.
example, obesity affects the cardiovascular and respiratory systems bedhese of
increased workload the additional body mass places on these systems. Obesity
makes it hardefor the chest and lungs to expand. This means that the respiratory
system must work harder to provide needed oxygen. This in turn makes the heart
work harder to pump blood to carry oxygen to the body. Because the body is
working harder at rest, its ability to perform additional work is less than would
otherwise be expected. Thus, we may find that the combination of a pulmonary or
cardiovascular impairment and obesity has signs, symptoms, and laboratory
findings that are of equal medical significance to afiethe respiratory or
cardiovascular listings. [Footnote omitted.]

However, we will not make assumptions about the severity or functional effects of
obesity combined with other impairments. Obesity in combination with another
impairment may or may not increase the severity or functional limitations of the
other impairment. We will evaluate each case based on the information in the case
record.
SSR 021p, 67 Fed. Reg. 57859-02. Accordingly, “an ALJ must meaningfully consider the effect
of a claimans obesity, individually and in combination with her impairments, on her workplace
function at step three and at every subsequent $degz, 577 F.3cat 504 “For meaningful
judicial review, the ALJ must provide a discussion of the evidence and an explanation of
reasoning, . . . but we do noéquire the ALJ to use particular language or adhere to a particular
format in conducting his analygis” Woodson v. Comm’r Soc. Se@61 F. App’x 762, 765—66
(3d Cir. 2016) (quotingones 364 F.3dat 505). However, “[c]onclusory statements that a
condition does not constitute the medical equivalent of a listed impairment areciesitiffi
Diaz, 577 F.3dat 504.
Herg the ALJ foundat step twdPlaintiff’'s obesity to e nonsevere, reasoning as

follows:

The claimant also has the following nsevere impairment: obesity. Claimant’s
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obesity, while not stated by any physician to be disabling, was considered in terms
of its possible effects on claimant’s ability to work. Although obesity is no longer
a listed impairment, SSR @21 provides important guidance on evaluating obesity

in adult and child disability claims. | am required to consider obesity in determining
whether a claimant has medically determinable impairments that are severe,
whether those impairments meet or equal any listing, and determining the
claimant's residual functional capacity. Obesity is considered severe when, alone
or in combination with another miedlly determinable physical or mental
impairment(s), it significantly limits an individual’s physical or mental ability to do
basic work activities (SSR 621). However, | will not make assumptions about the
severity or functional effects of obesity coméd with other impairments. While
obesity may or may not increase the severity or functional limitations of other
impairments, each case will be evaluated solely on the information in the case
record.In the present case, claimant’s file does not contairvielence indicating

that her obesity alone has caused her to be unable to work, nor does it show
that in conjunction with her other impairments it has disabled her. The
claimant is overweight, but does not complain of difficulties caused by her
weight. Thus, claimant’s obesity is not, by itself, nor in conjunction v her

other impairments, so severe as to prevent her from working.

R. 18 (emphasis added). The Court finds no error with the ALJ’s assessment igatdsSee
Rutherford v. Barnhart399 F.3d 546, 553 (3d Cir. 2005) (finding remand unwarrargeduse
it would not affect the outcome of the cageere the claimantriever mentioned obesity as a
condition that contributed to her inability to work, even when asked directly by the ALJ to
describe her impairmeritand that the clainmd’s “generalized respongat her weight makes
it more difficult to perform certain physical tasks]not enough to require a remand,
particularly when the administrative record indicates clearly that the ALJ oelidte
voluminous medical evidence as a basis for his findings regarding her limitations and
impairmenty); see alsdkomero v. Comm’r of Soc. Sgdo. CV 18-16806, 2020 WL 2301444,
at *2 (D.N.J. May 8, 202Q(rejectingconclusory contention that AlsJerror infailing to
consider obesity at any point in decisjastifies remanand noting thatthe Diaz Court
acknowledged the continuing vitality Blutherford) (citations omitted) In arguing that the

ALJ failed to properly evaluate her obesity, Plaintiff does not explain why her olseséyere
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nor does she identify any limitations caused by her obé&dayntif’'s Memorandum of Law

ECF No. 18, at 1921; Plaintiff’'s Reply ECF No. 23, p. 4. Notably, Plaintiff did not identify
obesity as a disability in her application for benefits or in her request for reqatisideluring
the administrative procesR. 147, 248see alsdr. 378 (reflecting Dr. Yalkowsky’s note that
Plaintiff “is obese; but is otherwise, medically stable and does not report atty fe¢stied
difficulties”). Nor does Plaintiff explain how further consideration of her obesity would result
in adifferent outcomeSee Shinsekb56 U.Sat409-10; Rutherford 399 F.3dat 553.Based

on this record, this Court concludes that the ALJ properly considered Plaintiff'syobesit
Rutherford 399 F.3d at 55%ee alsaCarter v. Comm’r Soc. Se@05 F. App’x 140, 143 (3d

Cir. 2020)(“In any event, remand to reconsider her combined impairments is not required
because Carter has relied on the language of SSR 6fating that obesityanimpair one’s
ability to perform basic work activities rather than specifynogy her obesity or headhes
affected her ability to perform basic work activitiemd that the claimantdbes not point to

any medical evidence that her impairments, determinabletplimit her ability to perform

work activitieS) (emphasis in originaj)Tietjen v. Berryhil, No. CV 17-8030, 2019 WL
1238830, at *4 (D.N.J. Mar. 18, 2019) (rejecting argument that the ALJ failed to properly
consider the claimant’s obesity whéehe claimant failed to specify how her obesity met the
disability criteria contained in the SSR amulv her obesity precluded her from performing
sedentary work with postural and environmental limitations, as the ALJ concluded sHe could
and where the claimantdiled to list obesity as an illness, injury, or condition constituting a
disability in her aplication for SSI and SSDI benefilscf. Woodson v. Comm’r Soc. S&861

F. App’x 762, 765—66 (3d Cir. 2016) (finding any error in the ALJ’s analysis of obesity at step

three would be harmless because the clairfraer explains how, even if thd_J’s analysis
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was lacking, the deficiency was harmful to his claims. Woodson only says in very vague terms
that an actual discussion of his impairments would lead to the conclusion that he Wiasl disa
at step three” and the claimant “has not affirmayiy®inted to specific evidence that
demonstrates he should succeed at step’jhiems v. SaulNo. 3:17CVv1812, 2019 WL
4750268, at *4-5 (M.D. Pa. Sept. 30, 2019) (affirming denial of benefits wtnerglaintiff's
medical records are nearly devoid of references to his obesity. Plaintiff hisnseable to
point to any restrictions or limitations in the medical record due to his obesity whitlenus
considered” and finding a single reference to pelating to the claimant’s obesity did not
show “howhis obesity resulted in limitations on his ability to perform basic work acti¥)ities

In any event, tastep twg an ALJ dagermineswhethera plaintiff has a “severe
impairment”’or combination of impairments that “significantly limits [the plaintiffgysical or
mental ability to do basic work activities[.]” 20FER. 88 404.1520(c%16.920(c) “The step
two inquiry is ade minimisscreening device to dispose of groundless claidewell v. Comm’r
of Soc. Sec347 F.3d 541, 546 (3d Cir. 200@8)tations omitted)“So long as the ALJ rules in
Plaintiff's favor by finding that any single impairment meets the severity threshold required at
step two, any error the ALJ made in this determination was harmfasseimma v. ColvinNo.
13-5947, 2015 WL 5097902, at *6 (D.N.J. Aug. 31, 2Qt8jng Salles v. Comm’r of Soc. Sec
229 F. App’x 140, 145 n.2 (3d Cir. 2007) (“Because the ALJ found in [Plaintiff]'s favor at Step
Two, even if he had erroneously concluded that some of h[is] other impairnmerstaon
severe, any error was harmle3ssee alsdHicks v. Colvin No. 2:15ev-07221, 2016 WL
8674251, at *8 (D.N.J. Oct. 14, 201@BEven if the ALJ had in fact erred with respect to one of
the impairments that she found to be sewere, such error witibe harmless since she found

other impairments to be severe, engaged in the full five-step evaluation, and atémunte
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related possible limitations in her RFC findif)g.

As discussedhe ALJ decided in Plaintiff's favor at step two, finding thatdugism
spectrum disorder, intellectual disability, and anxiety disorder are severe. Rel&LJ went
on to evaluate Plaintiff's impairments through the remainder of the five-sijeprsl
evaluation. R. 1-825. Accordingly, even if the ALJ erred by not finding other severe
impairments, any such error at step two is harmless based on this Bem®hlle229 F.
App’x at 145 n.2Hicks, 2016 WL 8674251, at *@Auriemma 2015 WL 5097902, at *6.

C. Subjective Complaints

Plaintiff also challengethe ALJ’sconsideration olfiersubjective complaintapparently
arguing thathe ALJimproperlyminimized Plaintiff's impairmentsPlaintiffs Memorandum of
Law, ECF No. 18, pp. 2126; Plaintiff’'s Reply ECF No. 23, pp.-43. This Court disagrees.

“Subjective allegations of pain or other symptoms cannot alone establish atglisabil
Miller v. Comn¥ of Soc. Se¢ 719 F. App’x 130, 134 (3d Cir. 201{iting 20 C.F.R. 8
416.929(a)).Instead, objective medical evidence must corroborate a claimant’s subjective
complaintsProkopick v. Comm’r of Soc. Se272 F. App’x 196, 199 (3d Cir. 200@)iting 20
C.F.R. § 404.1529(a))Specifically, an ALJ must follow a twstep process in evaluating a
claimant’s subjective complaintsS® 16-3p, 2016 WL 1119029 (March 16, 2016). First, the
ALJ “must consider whether there is an underlying medically determinable physicahtal m
impairment(s) that could reasonably be expected to produce an individual’s symptoms, such as
pain.” Id. “Second, once an underlying physical or mental impairment(s) that could reasonably
be expected to produce an individual's symptoms is establighed\LJ] evaluat¢s] the
intensity and persistence of those symptoms to determine the extent to which phensyimit

an individuals ability to perform workelated activitieg]” 1d.; see alsdHartranft v. Apfe] 181
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F.3d 358, 362 (3d Cir. 1999) (“[Evaluation of the intensity and persistence of the pain or
symptom and the extent to which it affects the ability to work] obviously requires the ALJ to
determine the extent to which a claimant is accurately stating the degree of ih@extent to
which he or she is disabled by)t(citing 20 C.F.R. § 404.1529(c)). In this evaluation, an ALJ
considers objeote medical evidence as well as other evidence relevant to a claimant’s
symptoms. 20 C.F.R.884041529c)(3), 416.929(c)(3) (listing the following factors to consider:
daily activities;the location, duration, frequency, and intensity of pain or other symptoms;
precipitatng and aggravating factors; the type, dosage, effectiveness, and side effects of any
medication you take or have taken to alleviate pain or other symptoms; treatmentaother t
medicationcurrentlyreceivedor have received for relief of pain or othemgytoms;any
measures currently used have used to relieve pain or other symptoms; émet éactors
concerning your functional limitations and restrictions due to pain or other symptoms

Finally, “[tlhe ALJ has wide discretion to weigh the claimant’s subjective canipla
Van Horn v. Schweike717 F.2d 871, 873 (3d Cir. 1983), and may discount them where they are
unsupported by other relevant objective evidénkiller, 719 F. App’xat 134(citing 20 C.F.R.
8§ 416.929(c) see also Izzo v. Comm’r of Soc. S&86 F. App’x 280, 286 (3d Cir. 2006]A|]
reviewing court typically defers to an ALJ’s credibility determination so lortper® is a
sufficient basis for the ALJ’s decision to diedit a witness.”y

Here,the ALJfollowed this two-step evaluation process. After considering the record

evidence, including Plaintiff's hearing testimomlye ALJconcluded that Plaintiff’ snedically

SSSR16-3p supersede€siSR96-7p on March 26, 2016, aetiminateal the use of the term
“credibility.” SSR16-3p. However, “while SSR 16-3P clarifies that adjudicators should not
make statements about an individual’s truthfulness, the overarching task of assesttiagavhe
individual's statements are consistent with other record evidence remasentle. Levyash v.
Colvin, No. CV 16-2189, 2018 WL 1559769, at *8 (D.N.J. Mar. 30, 2018).
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determinablempairments could reasonably be expedo cause symptomisut that Plaintiff’s
“statements concerning the intensity, persistence and limiting effects ofyings®ms are not
entirely consistent with the medical evidence and other evidence in the recdrel feasons
explained in this decision.” R. 222; see alsdR. 22 ([T]here are several reasons why the
claimants allegations of debilitatingymptoms, should he deemed to be not wholly persuasive
nor consistent with the evidence in the record. Although the record showtaithant does have
the impairments noted above, the symptoms do not cause the delgremtdn alleged’). The
ALJ alsodetailed years of record evidence, includinggr alia, that Plaintiff consistently
completel homework and classwork; her English proficiency did not affect classroom
performancethat herlQ scoreson the WAISHI placed her in the borderline to low average of
intellectual functioningthat Dr. Cadela thought thatraining in clerical office skills would be
appropriate for hethat she wapleasant and cooperative during her examination by Ronald
Silikovitz, Ph.D. in April 2009, and was responsive to all questions, smiled appropriately, and
was eager to pleasttiat Dr. Agresti noted in March 2018at athoughPlaintiff had been
prescribed Paxil and Xanax, she was no longer taking medication for her atinaeDy;
Yalkowsky noted in August 20Ithatalthough Plaintiff's social skills were impacted by her
developmental disorder, she was pleasant and cooperative during the evaluation and her thought
processes were logical and coherémitshe reported to Dr. Yalkowsky that she had never
needed medicatiofor her mental health issues, that she had been wapkirt¢jme for eleven
yearsand reported no difficulties at work and enjoyeawork; thatshe is able to independently
use public transportation, do her own laundry, peddormhousehold choreshat Plaintiff's

sister reported that Plaintiff spent timatching television, talking on the phone, going out and

interacing with people dailyand attenohg social events, including attending church and
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attending alumni eventthatDr. Amy Brams,a state agency reviewing physiciapjned in
October 2014hat Plaintiff was capable of performing most activities of diariyng

independently, travel independently on familiar routes, undetstamember and execute

simple instructions adapt to changandadjust to supervision in environments where emotional
and mental demands were moglasidthat the facthat shewvorks onlyparttime appeared to be
related taavailability of hours at her place of employment rather than to her inability to merfor
the work on a fulime basisand that she was able to learn the work, which does not change
significantly from dayto-day and she occasionally inteaetith others. R. 2224.

Plaintiff challenges the ALJ'sbservation that Plaintitfoes notake prescribed
medication “The medication was prescribed but plaintiff's mother did not given thdrarto
daughter because of the side effects of the medicafaritiff's Memorandum of LaweECF
No. 18, p. 22 (citing R. 5960 (referring taPlaintiff’'s mother’s testimony that she did not give
Plaintiff prescribed medication bauseof side effects))Paintiff’'s argumentin this regard is not
well taken.The ALJ properly considered Plaintiff's failure or refusalake prescribed
medication as one of many considerations in assessing her subjective confpda?@sC.F.R.

88 404.152@)(3)(iv), 416.929(c)(3)(iv)see alsoMilano v. Comm’r of Soc. Sed 52 F. App’x
166, 171 (3d Cir. 2005)¢€jecting assertion that the Almdproperly considered the claimant’s
subjective complaints where the Alidter alia, “pointed out that she was not taking any
prescription medication for pain, and had refused medication that had been prescrésddrto h
depressiof); Davis v. ColvinNo. CV 16-625:PS-MPT, 2017 WL 2829653, at *11 (D. Del.
June 30, 2017yeport and recommendation adopted sub nbavis v. Berryhil] No. CV 16-
625, 2017 WL 4082567 (D. Del. Sept. 15, 2017) (deferring to the ALJ's assessment of the

claimant’ssubjective coplaints where the ALJ consideraater alia, the claimant’s failed
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adherence to his prescribed medical regimesf’Cardona v. Comm’r of Soc. Seg@4 F. App’x
106, 107 (3d Cir. 2004) (finding that substantial evidence supported the ALJ’s treatrihent of
claimant’s subjective complaints where the ALJ considengel, alia, that the claimant did not
take prescription medicine).

Plaintiff also refergo Dr. Agresti’'s December 2014 observattbatPlaintiff “is quite
immature, childish, unable to linaone and does repeat herself on several occf$idRs387,
arguing thathe ALJ apparentlyejected thigreating physician’s opiniofRlaintiff's
Memorandum of LawECF No. 18, pp. 234; Plaintiff’'s Reply ECF No. 23, p. 2. Although the
opinions of treating physicians are entitled to great weight if they are consigtettiewecord,
seeNazario v. Comm’r Soc. Se@94 F. App’x 204, 209 (3d Cir. 202%jubert v. Comm’r Soc.
Sec, 746 F. App’x 151, 153 (3d Cir. 2018), it does not appear that obsereatistitutes a
medical opinionSee20 C.F.R.88 404.1527(aj*Medical opinions are statements from
acceptable medical sources that reflect judgments about the nature and seyetity of
impairment(s), including your symptoms, diagnosis and prognosis, what you can still do despite
impairment(s), and your physical or mental restrictiyng4.16.927(a)same) cf. Paczkoski v.
Colvin, No. 3:13€V-01775, 2014 WL 4384684, at *9 (M.D. Pa. Sept. 4, 20a#irthing denial
of benefitswhere the ALJ afforded little weight to treating doct@&sessments where the doctor
“did not opine thajthe claimantlhad any specific functional limitations or that he was disabled.
... Thus, there was no opinion of functionality by [the treatirgdatbthat the ALJ could
weigh”). In any eventPlaintiff has not shown howhe outcome of thenatterwould be different
if the ALJ hadassigned great weight Rr. Agresti’s statemerih this regardSee Shinsekb56
U.S.at409-10 (2009) Rutherford 399 F.3cat 553. Accordingly, if there was any error in this

regard, the error was, at most, harmléss.

27



Finally, Plaintiffalso mints to evidence in the record that suppbé&ssubjective
complaints Plaintiff's Memorandum of LaweECF No. 18, pp. 2426; Plaintiff’'s Reply ECF No.
23, pp. £3. However, as previously noted, the Court “will uphold the ALJ’s decision even if
there is contrary evidence that would justify the opposite conclusion, as long sststantial
evidencé standard is satisfiedJohnson 497 F. Apfx at 201, see alsaChandler 667 F.3cat
359.

Accordingly, this Court finds thahe ALJhas sufficiently explainedireasoning in
assessing Plaintiff’'s subjective complaints, arsfihdings in this regard are supported by
substantiatvidence in the recor@he ALJs evaluation of Plaintiff's subjective complaints is
therefore entitled to this Court’s deferen8eeSSR 16-3pMiller, 719 F. App’x at 134¢f.
Malloy v. Comm’r of Soc. Se806 F. App’x. 761, 765 (3d Cir. 2009 fedibility
determinations as to a claimant’s testimony regarding pain and other subjectivaintsgrke
for the ALJ to make.”Jciting Van Horn v. Schweikei717 F.2d 871, 873 (3d Cir. 1983Davis
v. Comm’r Soc. Secl05 F. App’x 319, 322 (3d Cir. 2004) (finditizat the ALJ sufficiently
evaluatedhe plaintiff'stestimony wiere“the ALJ devoted two pages to a discussion of
claimant’s subjective complaints and cited Claimant’s daily activities and objectiveained
reports); Campbell v. BerryhillNo. CV 17-1714, 2018 WL 3575255, at *11 (E.D. Pa. July 25,
2018) (*A diagnosis of fibromyalgia does not automatically render a person unable to perform
jobs that exist in significant numbers in the national econoinfgtiotingEdelman v. Astrye
2012 WL 1605102, at *4 (E.D. Pa. May 8, 201Accordingly, he ALJ’'s assessment of
Plaintiff's subjective complaints cannot serve as a basis for remand oftibis. &l.

D. RFC

Plaintiff argues that the ALJ’s RFC determination is not supported by substantial
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evidencePlaintiff's Memorandum of LawECF No. 18, pp. 287; Plaintiff’'s Reply ECF No.
23, pp. 25. This Court disagrees.

A claimant’'s RFC is the moghatthe claimant an do despitéhe claimant’dimitations.
20 C.F.R. 88 404.1545.(a)(1), 416.945(a)(1). At the administrative hearingastaje]is
charged with determining the claimant's RFC. 20 C.F.R. 88 404(&52D4.1546(c),
416.927(e), 416.946(c3ee alsaChandler vComm’rof Soc. Sec667 F.3d 356, 361 (3d Cir.
2011) (The ALJ—nottreatingor examining physicians @tateagencyconsultants—must
maketheultimatedisability andRFC determinations.”|citationsomitted).Whendetermininga
claimant’'sRFC,anALJ hasa dutyto considerall theevidencePlummer 186 F.3cat429.
However, the ALJ need include only “credibly established” limitati®wtherford 399 F.3cht
554;see also Zirnsak v. Colvii@77 F.3d 607, 615 (3d Cir. 2014) (stating that the ALJ has
discretion teexclude from the RFCa limitation[that] is supported by medical evidence, but is
opposed by other evidence in the record” but “[t]his discretion is not unfettered—thewhadt c
reject evidence of a limitation for an unsupported reason” and stating that “thal#d_has the
discretion to include a limitation that is not supported by any medical evidence it dhends
the impairment otherwise credible”)

Here,the ALJdetermined that Plaintiff had the RFC to perfarull range of work at
all exertional levels but withcertainadditional nongertional limitations:

After careful consideration of the entire record, | find that the claimanthieas t

resdual functional capacity to perform a full range of work at afirgéanal levels

but with the following nonexertionalimitations: She is able to understand,

remember and carryowimple instruction, with only occasional changes to

essential job functions; and is abletake simple workelated decisions. She can

occasionally interact with supervisors and coworkbtg,she cannot work on a

team or in tandem with eaworkers. She can nevarteract with the public and she

cannot work in a job requiring extensive money management or making change.

R. 21. In making this determination, the ALJ detailed years of record evidence, incioting,
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alia, that Plaintiff consistently completed homework and classwibgther English proficiency

did not affecther classroom performance; on the WAIIS she obtained a verbal score of 75, a
performance 1Q score of 85, and a full-scale 1Q score of 78, which placed her indédiberto

low average of intellectual functioning; that Dr. Candela thought that training icatleffice

skills would be appropriate for her;ahshe was pleasant and cooperative during her examination
by Ronald Silikovitz, Ph.D. in April 2009, and was responsive to all questions, smiled
appropriately, anevaseager to please; that Dr. Agresti noted in March 2010 that although she
had beermrescribed Pakand Xanax, she was no longer taking medication for her anxiety;

Dr. Yalkowsky noted in August 201Hat although Plaintiff’'s social skills were impacted by her
developmental disorder, she was pleasant and cooperative during the evaluation and her thought
processes were logical and coherématshe reported to Dr. Yalkowsky that she never required
any medicatiorfor her mental health issues, that she had been waqpkirttime for eleven years

and reported no difficulties at work and enjoyed wdnktshe is able to independently use

public transportation, do her own laundry, and perform household ckiwae®|aintiff's sister
reported that Plaintiff spent time watching television, talking on the phone, going out and
interacing with people daily, and attending social events, including attending churetuzamai
eventsithatDr. Amy Brams, a state agency reviewing physician, opined in Octobertz&t14
Plaintiff couldperformmost activities of dailyiving independently, travel independently on
familiar routes understand, remember and execute simple instructions, adapt to emhge,
adjust to supervision in environments where emotional and mental demands were modest; and
thather working partime was apparély relatedto theavailability of hours at her place of
employment rather than to her inability to perform the work on aifof-basisthat she was

able to learn the work, which does not change significantly fromtadgy, andthatshe
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occasionally interastwith others. R. 2224. The record unquestionably contains substantial
evidence to support this RFC determinati®eeZirnsak 777 F.3d at 613Rutherford 399 F.3d
at554 Plummer 186F.3dat429.

In challenging this determination, Plaintiff simply asserts, with no citation teetioed,
that“[t]he record will show that plaintiff has an inability to perform workhas level in that she
is not capable of working more than a part time job. Judgarado failedto provide such a
detailed assessment, on this error alone, this matter must be remanded fanc dalinplete
adjudication of the plaintiff's applicatichPlaintiff’'s Memorandum of LawECF No. 18, p. 27.
Plaintiff cites to no record &lence that supports her apparent assertion that her mental
impairments require different or more resixietiimitations,nor does she identify what those
limitations should be, or otherwise explain how remanding this action would lead to ardiffer
RFCdeterminationSee generally idThe Court will not hunt through the record to find evidence
or construct Plaintiff's arguments for h&eeAtkins v. Comm’r Soc. Se&No. 19-2031, 2020
WL 1970531, at *4 (3d Cir. Apr. 24, 2020)[JJudgesare not like pigs, hunting for truffles
buried in the record.”) (quotinBoeblers’ Pa. Hybrids, Inc. v. Doeblet42 F.3d 812, 820 n.8
(3d Cir. 2006)) (internal citation omittedUnited States v. Claxto@66 F.3d 280, 307 (3d Cir.
2014)(“[T] his Court has frequently instructed parties that they bear the responsibibiynito ¢
the record and point the Court to the facts that support their arguipents.

To the extent tha®laintiff appeas to argue in replthat her ability tovork parttime
does not translate into an ability to work ftiflhe, see Plaintiff’'s ReplyECF No. 23, pp.-25,
this argument is not well taken. As set forth above, Plaintiff's ability to worktipaet wasbut
one of many fadrsthatthe ALJ considered when crafting the RFC determinakius.Court

concludes that the ALJ’'s RFC determination is consistent with the record evaleheejoys
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substantial support in the record.

E. Step Five

Finally, Plaintiff challenges the ALJ’s step five determinatemguing thathe
Commissioner failed toarry his burdemt that stagbecausehe hypothetical questions posed to
the vocational expert, which included the ALJ’s RFC determination, failed to inaluatie
Plaintiff's claimed limitationsPlaintiff’'s Moving Brief ECF No. 18, pp27-29. Plaintiff's
argument is not well taken.

“[A] vocational expert or specialist may offer expert opinion testimony in response to a
hypothetical question about whether a person with the physical and mental limitapasgdn
by the claimaris medical impairment(s) can meet the demands of the clasmaavious
work[.]” 20 C.F.R. 8 416.60(b)(9; see als®0 C.F.R. § 404.1560(b)(2)While ‘the ALJ must
accurately convey to the vocational expert all of a clairsamedibly established limitations..
. ‘[w]e do not require an ALJ to submit to the vocational expert every impairmentchlygge
claimant.” Smith v. Comm’r of Soc. Sg631 F.3d 632, 634 (3d Cir. 2010) (quotRgtherford
399 F.3dat554) “[T]o accurately portray a claimastimpairments, the ALJ must include all
‘credibly established limitatioh# the hypotheticalzirnsak 777 F.3dat 614 (citing Rutherford
399 F.3d at 554 Credibly established limitations are limitatidttsat are medically supported
and otherwise uncontroverted in the recoRLitherford 399 F.3d at 554Limitations that are
medically supported but are also contradicted by other evidence in the record may or may not be
found credible—the ALJ can choose to credit portions of the existing evidence but canmot rejec
evidence for no reason or for the wrong reastuh.{citations and internal quotation marks
omitted).Finally, a “vocational exper’tesimony concerning a claimaistability to perform

alternative employment may only be considered for purposes of determining disalhity if t
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[ALJ’s hypothetical] question accurately portrdlge claimaris individual physical and mental”
limitations.Podedworny745 F.2cat 218.

Here, thehypothetical question posed by the AbXhe vocational expert assumed a
claimant with Plaintiff’'s vocational profile and the RFC found by the ALJ. R. 23765The
vocational expert responded that the jobkbéler,microfilm mounterandticketerwould be
appropriate for such an individual. R. 76. For the reasons discussed earlier iniios dégs
hypothetical sufficiently captured Plaintiff's credibly established limitatems therefore
supported the ALJ’s determination at step fiSeeRutherford 399 F.3d at 55420dedworny
745 F.2dat 218.To the extent that Plaintiff's criticism of the hypothetical questions is that all
her alleged impairments were not addressed, this criticism boils down tocnasttthe RFC
determination itselfseeRutherford 399 F.3d at 554 n.8, which this Court has already rejected
for the reasons previously discussed.

Finally, Plaintiff's reliance orRamirezv. Barnhart 372 F.3d 546, 554 (3d Cir. 2004), is
unavailing to the extent that she contends that the limitation to simpleowtagks does not
adequately capture her mental impairments, presumably her moderate limitation in
concentration, persistence, or paekintiff's Memorandum of LawECF No. 18, p. 28. “[A
long as the ALJ offers a ‘valid explanation,’simple taskslimitation is permitted after a
finding that a claimant hdsnoderatédifficulties in ‘concentration, persistence, or pacéiéss
v. Comm’r Soc. Se931 F.3d 198, 211 (3d Cir. 2019) (explaining that this conclusion “flows
directly from our decision iRamire2). Here,as previously notedhe ALJ offered a “valid
explanation” for thdinding that Plaintiff would be limitetb simple workrelated decisions
relying on,inter alia, Dr. Brams’sfinding thatPlaintiff retained the ability to understand,

remember, and execute simple instructidgths2124. Accordingly, based on this record,
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Ramirezdoes not require remarmd otherwise undermine that RFC finding or the
Commissioner’s finding at step five.

In short, the Court finds that the Commissioner has carried his burden at stephizve of t
sequential evaluation and concludes that substantial evidence supports his deterimitiais
regard.
V. CONCLUSION

For these reasons, the CoBRFIRMS the Commissioner’s decision.

The Court will issue a separate Order issuing final judgment pursuant to Sentence 4 of 42
U.S.C. § 405(g).

IT 1S SO ORDERED.

Date: October 6, 2020 s/Norah McCann King
NORAH McCANN KING
UNITED STATES MAGISTRATE JUDGE
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