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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ROBERT F. EDWARDS,

Plaintiff, - .
Civil Action No. 18-0451(ES) (CLW)

V.

OPINION
U.S. DEPARTMENT OF HUD, HOUSING
AUTHORITY OF PLAINFIELD, U.S. DEPT.
OF H.U.D., NEW YORK REGIONAL
OFFICE, and CITY OF PLAINFIELD,

Defendants.

SALAS, DISTRICT JUDGE

Pro sePlaintiff Robert L. Edward (“ Plaintiff”) brings this action against Defendants U.S.
Department of Housing and Urban Development (“HUD”), itw¢D New York Regional Office
(“NY HUD?”), the Housing Authority of Plainfield ¢1AP”), and the City of Plainfieldthe “City”)
(collectively “Defendants”). Before the Cowte motions to dismiss filed hyAP (D.E. Ncs. 13
& 14) and the City (D.E. No. 18). The Court has reviewed the pastibsnissions and decides
the matter on the paperSeeFed. R. Civ. P. 78(b); L. Civ. R. 78(b). For the reasons that follow,
the Court GRANTS Defendants’ motions.
l. Background

The Court notes that Plaintiff's submissioa®e not a model of clarity. For instance,
Plaintiffs Amended Complaint crogseferencesind incorporatekis originalcomplaint éeeD.E.

No. 3), which in turn references other attached docum8e¢(E. No. 1 at 3 (instructing to “see
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attached affidavit of facts) Plaintiff's other submissions follow this formatin light of
Plaintiff's pro sestatusthe Court gleans, as best it can, the following facts from the Complaint
and the attached exhibitSeeErickson v. Pardyss51 U.S. 89, 94 (200T)A document filedpro

seis to be liberally construed . . . angr@ secomplaint, however inartfully pleaded, must be held
to less stringent standards than formal pleadings drafted by lawygisafjons and internal
guotation marks omitted).

Factual Allegations. On August22, 2013,Plaintiff and HAP entered into a lease
agreemenin whichHAP leasedo Plaintiff an apartment on the property locaéé818West 4h
Street, Plainfield, Bw Jersey (D.E. No. 3 at 7 & 10-1(ECF paginatio}). Plaintiff alleges that
this is a “binding H.U.D. regulated lease agreement” which imposes the obligatiéARdIto
maintain the dwelling unit and the project in decent, safe, and sanitary cond{ii.” No. 12
1 3 (quoting 24 C.F.R. § 966&)(1))?

Plaintiff alleges thaHAP and HUD breached ihlease (D.E. No. 12 at 2). Particularly,
on or about December 14, 2013, at approximately 10:30 a.m., Plaintiff was walking on the
sidewalk between 52d4nd528 West2nd Street,in Plainfield, New Jersey(D.E. No. 12 | 6).

Plaintiff alleges that he then “was caused to slip & fall due to the willful aamtom conduct of

! As such, references to the “Complaint” in this Opinion mean all theser@mts collectively: the original
complaint (D.E. No. 1), the amended complaint (D.E. No. 3), and thenwtfidf facts attached to the original
complaint (D.E. No. ).

2 At the same time, however, Plaintif's Amended Complaint states tiatéase agreement dated82013

is void-ab initio. . . .” (D.E. No. 3 at 7 (EQpagination)). \id abinitio means[n]ull from the beginning.” Blacks
Law Dictionary, 1604 (8th ed. 2004)A bargain that is void ab initio is a nullity because it is based on a prdamise
breach of which law neither gives a remedy nor otherwise recognizes tgnyf gherformance by the promisor.” 1
Williston on Contracts § 1:20 (4th ed.). Therefore, if the lease is voidital) as Plaintiff apparently states, that
would mean Plaintiff has no claim for breach of the terms of said le&zese.id. In light of Plaintiff's pro sestatus,
the Court will assume that Plaintiff misunderstood the meaning of this tedmvill rely on the assertions in his
affidavit of fact 6eeD.E. No. 12). See Ericksonb51 U.S. at 94.
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[HAP], Randall Wood its agents, servants, [and] employee@d.). Plaintiff alleges thaHAP,

“its agents, servant$and] employees willfully, knowingly failed to remove trip hazards, clean
slippery substance from the sidewalk, and failed to warn the public and cglgcifPlaintiff. (Id.

1 7. Further, he statehiat HAP and HUD “had actual knowledge and notice of the dangerous
conditions” which “had existed for a sufficient length of time” and whienen‘exacerbated by
the slippery substance prior to the incident(fd. { 8. Plaintiff does not explain what the
“conditions” were or how they were “dangerous3egid.). The Complaint statethat $ortly
after the fall, an employee &fAP “called 911 emergency for incapacitated” Plaintiffd. 1 9).
Plaintiff alleges that as a result of the accident he fractured his gitk|4.10).*

Based on these fact®aintiff allegesthat Defendants’conduct constitutes “reckless
disregard for the safety of the pubJand] Plaintiff,” a “systematic bredcof H.U.D. regulated
lease agreementpursuant to 24 C.F.R§ 966.4, ‘Systematic violations of KMJ.D. housing
standards pursudnio 24 CF.R. §85.703, anda “systematic leasing of troubled and substandard
housingdetailed in the H.U.D. [Public Housing Assessment System] repoftd.). Plaintiff
seeks $200,000 in compensatory damaggesvell as punitive damagefd.).

The State-Court Action. On November 20, 2015, Plaintiff filed suit in the Superior Court
of New Jersey alleging “(1) Negligence, (2) Breatlontract pursuant {@&) 24 CFR 966.4(B)

24 CFR 5.703, (C)Hublic Housing Assessment System,] et(D’.E. No. 137 (“State Compl.”)

at 11 (ECF pagination)® Raising almost identical factual allegations, PlairgiiledHAP and

3 Mr. Wood is not a named defendant in this action.

4 The Court notes that aside from naming them as Defendants, Plaidtffiplaint does not allege any facts
implicating either the City or NY HUD.

5 See S. Cross Overseas Agencies, Inc. v. Wah Kwong Shipping Grp5Lté.3d 410, 426 (3d Cir. 1999)
(“To resolve a 12(b)(6) motion, a court may properly look at public recordsdingljudicial proceedings, in addition
to the allegations in the complaint.”)
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Randall Wood for the alleged December 14, 2013 slip and fall incident, which caused him a
fractured ankle as well g&in and suffering(ld. at 6-7 (ECF pagination)) Attached to tk state

court @mplaint is @ EMSreport indicating that Plaintiff tripped “on ice on the sidewalitd. at

12 (ECF pagination)).

On August 18, 2017, the Superior Court issued an order dismissing Placuifffgaint
with prejudice pursuant to New Jersey ®&4t13-5(a)(2) (D.E. No. 138). On September 25,
2017, Plaintiff appealed this decision to the New Jersey Superior Gppkllate Division(D.E.

No. 13-9, and the appeal was docketedJamuary30, 2018D.E. No. 13410). It appears that this
appeal is still pending.SgeD.E. No. 13-1 at 1).

Related Administrative Proceedings. It appears thaPlaintiff has alsopursued an
administrative tort action against HU¥SeeD.E. No. 13 at 1ECF pagination). On July 14,
2017, HUDmaileda letterto Plaintiffinforminghim that the agency had denied his personal injury
claim arising out othe December 14, 2018lip ard fall. (1d.). The letter informed Plaintiff that
“pursuant to the Federal Tort Claims Act you may bring againstthe United States in an
appropriate United States District Court no later than six (6) months” from th@fdée notice.
(Id. at 2).

Procedural History. On January 11, 2018, Plaintiff filed the instant action. (D.E. No. 1).
His originalcomplaintnamedHAP and HUD a®efendants(Id.). On January 25, 2018, Plaintiff
filed an amended complaint which added the City and NY HUD as Defendants. (D.E. Wae 3).
amended complaint adflsw facts andncorporaéesby reference the original complaintd.j.

On April 17, 2018, Plaintiff fileca letter requestingefault against HUD an NY HUD.
(D.E. No. 10). On April 23, 2018he United States filed a letter on behalHdD and NY HUD

indicating that Plaintiff had failed to properly serve the United States, asaety Federal Rule



of Civil Procedure 4(i).(D.E. No. 12. To date,it appears thaPlaintiff has not properly served
the United States.

On April 24, 2018PefendanHAP filed its motion to dismiss. (D.E. Nos. 13 & 14). The
City then filed its own motion on May 11, 2Q18hich largely tracks the arguments raised by
HAP’s motion. SeeD.E. No. 18.

Il. Legal Standard

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fagstitroft v. Igbal 556
U.S. 662, 678 (2009) (citinBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)).

In assessing a Federal Rule of Civil Procedure 12(b)(6) motion, “all tdlegan the
complaint must be accepted as true, and the plaintiff must be given the benefiydaeveable
inference drawn therefrom.”"Malleus v.George 641 F.3d 560, 563 (3d Cir. 2011). But a
reviewing court does not accept as true the complaint’s legal concluSerdqgbal556 U.S. at
678 (“[T]he tenet that a court must accept as true all the allegations cdnitaimeomplaint is
inapplicable to legal conclusions.”).

“[A] court must consider only the complaint, exhibits attached to the complaitigrsnaf
the public record, as well as undisputedly authentic documents if the compkiclantis are
based upon these documentddayer v.Belichick 605 F.3d 223, 230 (3d Cir. 201@ge also
Buck v. Hampton Twp. Sch. Djst52 F.3d 256, 260 (3d Cir. 2006)n evaluating a motion to
dismiss, we may consider documents that are attached to or submitted with therdpamlaany
matters incorporated by reference or integral to the claim, items subject toljodima, matters
of public record, orders, and items appearing in the record of the cas@tipfs and internal

guotation marks omitted).



Further,“[a] document filedpro seis to be liberally construed . . . anghr@ secomplaint,
however inartfully pleaded, must be held to less stringent standards thahgdlmadings drafted
by lawyers.” Erickson 551 U.S. at 94 (citations and internal quotation marks omitt&€the
Court need not, however, creditpao se plaintiffs ‘bald assertions’ or ‘legal conclusions.”
D’Agostino v. CECOMRDEMNo. 10-4558, 2010 WL 3719623, at *1 (D.N.J. Sept. 10, 2010).

1. Discussion

A. Claims Against HAP

HAP argues that Plaintiff’'s Complaintlrred by res judicata because Plaintiff previously
litigated this controversy in New Jersey Superior Gowlttere his claims werdismissed with
prejudice. (D.E. No. 13-at 4. The Court agrees.

“Under thgFull Faith and Credit A¢t afederal court must give the same preclusive effect
to a statecourt judgment as another court of that State would’givieeduto v. North Wildwoqd
878 F.2d 725, 728 (3d Cit989) quoting28 U.S.C. § 1738 Res judicata, also known as claim
preclusionbars “repetitious suits involving the same cause of action once a court of competent
jurisdiction has entered a final judgment on the merlikited States v. Tohono O’Odham Nation
563 U.S. 307, 315 (2011). Itis a rule founded on the general putiby that once a court has
decided a contested issue, the litigation may not be renewed in another $eaHeiser v.
Woodruff 327 U.S. 726, 733 (1946).

Res judicata “may be raised and adjudicated on a motion to dismiss and the cakécan t
notice of all facts necessary for the decisiofdscano v. Conn. Gen. Life Ins. C288 F. App’x
36, 38 (3d Cir. 2008)Further, taims need not be identical inettwo suits for preclusion to apply
so long as there is an “essential similarity of the underlying events givinig tise various legal

claims.” Corestates Bank, N.A. v. Huls America, JA@6 F.3d 187, 194 (3d Cit997) Peterson



v. City of Long Branch, N.JNo. 083452, 2009 WL 749589, at *6 (D.N.J. Mar. 19, 2009) (noting
that res judicatéapplies not only to claims brought in a previous lawsuit, but also to claims which
could have been brought in that suit”).

The preclusive effect of a stateurt judgment in a subsequent federal action depends on
the law of the state that adjudicated the original actdreenleaf v. Garlock, Inc174 F.3d 352,
357 (3d Cir. 1999) (“To determine the preclusive effect of fitantiff's] prior state action we
must look to the law of the adjudicating state.”). New Jersey claim preclasiotike federal
law, has three essential elements: (1) a final judgment on the meritge (&)dr suit involved the
same parties or threprivies; and (3) the subsequent suit is based on the same transaction or
occurrence.SeeWatkins v. Resorts Int'| Hotel and Casino, Ie91 A.2d 592, 599 (N.J. 1991);
United States v. Athlone Indus., In¢46 F.2d 977, 983 (3d Cir. 1984).

Here,the first element is easily met. It is undisputed that Plaintiff filed a-state action
on November 20, 20165tate Compl,)which was dismissed with prejudipeirsuant toNew
Jersey Court Rule 4:28(a)(2)on August 18, 201{D.E. No. 138). (SeeD.E. No. 16 (Plaintiff
admitting that he filed # statecomplaint and arguing that the state judge committed error).
Dismissal with prejudicgoursuant to New Jersey Court Rule 42@)(2) constitutes a final
judgment on the merits-einsod v. Noorng17 A.2d 1234, 1234 (N.Super.Ct. App. Div. 1992)
(holding that dismissal with prejudice under Rule 43a) constitute an adjudication on the
merits forresjudicatapurposes)Albarran v.Lukas,647 A.2d 476, 478 (N.BuperCt. App. Div.
1994) 6am@; see also Gambocz v. Yelencs#&8 F.2d 837, 840 (3d Cit972) (“Dismissal with
prejudice constitutes an adjudication of the merits as fully and completéphaorder had been
entered after trial.”) Additionally, under New Jersey latithe state trial court’s resolution of [the

matter] is ‘final’ for preclision purposéseven if an appeal is pendinfn re Wilson 116 F.3d 87,



90 (3d Cir.1997) (citingGregory Mktg. Corp. v. Wakefern Food Cof04 A.2d 828 (N.J. Super.
Law Div. 1985)) McLaughlin v. Bd. of Trustees of the Nat'l| Elevator Inddisalth Benefit Plan
No. 163121, 2016 WL 5955530, at *3 (D.N.J. Oct. 13, 20a6jd sub nom. McLaughlin v. Bd.
of Trustees of NdtElevator Indus. Health Benefit PIa686 F. App’x 118 (3d Cir. 2017)[T] he
fact that a judgment has been appealed doeaffect the finality of the judgment for purposes of
res judicata.”)

Similarly, the second elementaasilymet Like the instant matter, the stateurt action
was brought by Plaintiff againstAP. (SeeState Comp); see Petersqr2009 WL 749589, at *8
(finding that the second element of res judicata was met when the plaintiff'sameplaintwas
brought against the same parties plaintiff sued in the paise)

Lastly, the third element is also met because both suits arise out of the seaetiva or
occurrenceSeeéWatking 591 A.2d at 599A comparison of both complaints shows thatfdtotual
allegationsin the presenComplaint are almost verbatim the allegations raised in the ctate
action. CompareD.E. No. 1-2,with State Compl.). In fact, likhe instantComplaint thestate
complaint alleged that Plaintiffas caused to slip and fall due to HAP’s negligent maintenance of
thesidewalk, which caused Plaintiff to suffer a fractured ankbee$tate Compl. at 2.1 (ECF
pagination). And like the presen€Complaint, Plaintiff alleged thatHAP was negligent and
breachedhe leasgwhich is allegedlygoverned byhe Housing Act of 1937, 24 G~.R. § 5.703,
24 C.F.R. 8 966.4 and the public housing assesssystgm (Seed.).

In opposition Plaintiff argues that thgtate court errednd deprived him dfisdue process
rights in dismissing his complaint dy holding anevidentiary hearing without giving him notice,
2) “permitting defendants to voluntarily dismiss theirl12-15 fraudulent certifications supporting

their new jersey tort claims act defefis®) “manipulation of the court calendaghd4) dismissing



his claims without providing him with an opportunity to be hegid.E. No.16-1 at 89).° But
these argumentsise alleged procedural deficiencies by the state trial court, and aghsch,
must be reviewed and adjudicated before the approp@ielerseyappellatecourt, not a federal
trial court. SeeGreat W. Mining & Mineral Co. v. Fox Rothschild LL&15 F.3d 159, 169 (3d
Cir. 2010)(“Prohibited appellate reviejty a district cout] consists of a review of the proceedings
already conducted by the ‘lower’ tribunal to determine whether it reachedutsineaccordance
with law.”) (internal quotation marks omitted).

ThereforePlaintiff's claims againgHAP are barred by res judi@and musbe dismissed
with prejudice

B. Claims Against The City

The City argues that Plaintiff has failed to state a claim because noRkiofiff's
allegations involve any conduct by the City. (D.E. No. 18-1). The Couresgre

“To survive a motion to dismiss, a complaint must contain sufficient factuakematt
accepted as true, to ‘state a claim to relief that is plausible on its fdgeal, 556 U.S. at 678
(citing Twombly 550 U.S. at 570). Here, readiRtaintiff's Complaint as liberally as possible
and even including Plaintiff's submissions outside of the Comptatintiff has made no
allegations that would support the inference that the City had any involvemdaaniiff injury.
Plaintiffs Compaint providesonly factual allegations as the actionsakenby HAP andto some
extent,HUD. (SeeD.E. Nos. 1, 12 & 3). For example, Rintiff's Complaint alleges thad AP

failed to maintain the sidewalk accordance with the requirements of the HousingofAd937,

6 The Court notes that Plaintiff's oppositionsebmits HAP’sbrief by stamping each page withet words
“Fraud Upon The Court” or “VOID AB INITIO .” (SeeD.E. No. 16). Plaintiff has done the same in his opposition
to the City’'s motion geeD.E. No. 20) and in his response to the United States notice of impropeedgedD.E.

No. 19). To the eent that Plaintiff thinks this is either helpful or makes drigumentsany stronger, it does not.
Merely stamping a document as void or fraudulent does not make it so.
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causingPlaintiff to slip and sustain injuries. (D.E. No-21fat6-9). He also allegethatHAP
breachedlaintiff's lease agreemebly violatingapplicableHousing Act standardgld. 1 34, 8
& 10), and that HUD breached thease by failing to follow its oversight duties pursuant to the
Housing Act regulations(ld. 1 5 & 8).

None of these allegations, however, involtres Cityor any actions by the CityThere is
no allegation that the City owns, maintains, or controls the property wheméfpiiegedlyfell.
Nor does lhe Complaint allege that tiigty is a party to tklease agreement in questiom. fact,
a review of Plaintiff's different submissienrevea that, aside from naming the City as a
Defendant, Plaintiff has not allegadythingabout the City. $eeD.E. Nos. 1, 12, 3, 16 & 20.
Since the Complaint does not allege that the €itgaged in anycsés of wrongdoing against
Plaintiff that would give rise to a cognizable clgimRlaintiff has failed testate a claim and his
Complaint must be dismissedeelgbal, 556 U.S. at 678Pushkin v. NussbayrmNo. 120324,
2013 WL 1792501, at *4 (D.N.J. Apr. 25, 2013 Tlhe Court cannot expect the Defendants to
defend against claims that are not clearly and specifically alleged.”)

Therefore, Plaintiff§ claims gainstthe City will be dismissedvithout prejudice

C. Complaint Against HUD and NY HUD

On April 23, 2018, the United States provided the Court with notice that Plaintiff had not
effectedproper service as required by the Federal Rules of Civil Procedure. (D.E. No. 12)
Plaintiff filed an “objection” to this submission, essentially statimg HUD was estopped from
raising any defenses because HUD has violated the Housing Act and relatetioregul@.E.
No. 19 at 13). As such, Plaintiff claims he is entitled to default judgmelat. af 4).

Before the Court may enter default judgmehe clerk of court must enter default against

the party in questionSeeFed. R. Civ. P. 55And before default may be entered against a party,
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theremustbe sufficient evidence that the party was properly ser@dd Kist, Inc. v. Laurinburg

Oil Co., 756 F.2d 14, 19 (3d Cir. 1985) (“Befaultjudgment entered when there has been no
properserviceof the complaint is, a fortiori, void, and should be set asideedersen v. Carbon

Cty. 156 F.3d 1244 (10th Cir. 1998) (“As defendants have no duty to plead until properly served,
entry of default prior to service is improper.”).

In order to serve a United States agerikg HUD, “a party must serve the United States
and also send a copy of the summons and of the eomhjply registered or certified mail to the
agency. ...” Fed. R. Civ. P. 4(i)(2). Inturn, in order to serve the United States a party must

(A)(i) deliver a copy of the summons and of the complaint to the United States

attorney for the district where the action is brought to an assistant United States

attorney or clerical employee whom the United States attorney designates in a

writing filed with the court cleror

(i) send a copy of each by registered or certified mail to themiodess clerk
at the United States attorney's office;

(B) send a copy of each by registered or certified mail to the Attorney Geheral o
the United States at Washington, D.C.; and

(C) if the action challenges an order of a nonparty agency or offideedinited
States, send a copy of each by registered or certified mail to the agerifiyevr

Fed. R. Civ. P. 4(i)(1) Further,[i]f a defendant is not served within 90 days after the complaint
is filed, the cour—on motion or on its own afterotice to the plaintifF—must dismiss the action
without prejudice against that defendant or order that service be made withinfedpece.”
Fed. R. Civ. P. 4(m).

Here,on April 23, 2018, the United States provided the CourtPAaiahtiff with notice that
Plaintiff hadfailed to properlyserveHUD and NY HUD, a United States ageneg required by
Rule 4(i) (SeeD.E. No. 12). To date, it does not appear that Plaintiff has properly served the

United States. Therefore, Plaintiff is not entitled to either default or defaulinprigeven if

-11-



HUD violated the Housing Act and related regulatioBsg~ed. R. Civ. P. 55(a) & (b{5old Kist,
Inc., 756 F.2d at 19Petersen156 F.3d at 1244.

Further, becausBlaintiff has failed teserve the United States required by Rule 4(i),
despite having notioaf hisfailure to serveince April 23, 2018, the Court dismisses the Complaint
against HUD and NY HUDwithout prejudice SeeFed. R. Civ. P. 4(m)Mala v. Crown Bay
Marina, Inc, 704 F.3d 239, 245 (3d Cir. 2013) (stating thiat seplaintiffs are responsible for
having the summons and complaint timely served on defendants because, “[adk tfi¢he day,
they cannot flout procedural rulegshey must abide by the same rules that apply to all other
litigants”).

IV.  Conclusion

For the foegoing reasonghe motions to dismisky HAP and the Cityare GRANTED.

Plaintiff's claims against HAP are dismissgih prejudice The Complaint is dismissedthout

prejudiceas to the remaining Defendants. An appropriate Order accompanies this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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