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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANINDO DEY, ;
- )
Plaintiff, )  No. 17 C5528
)
V. ) Hon. Virginia M. Kendall
INNODATA INC., ;
Defendant. g

MEMORANDUM OPINION AND ORDER

Plaintiff Anindo Dey filed tiis employment discrimination suit pursuant to Title VII of
the Civil Rights Act, the Americans with Disab&s Act, the Illinois Human Rights Act, and the
lllinois Whistleblower Act against Defendant Innodata In¢Dkt. No. 1.) Dey seeks money
damages as a result of purported emplaymdiscrimination and retaliation. Id( at 13.)
Innodata filed a motion to dismiss for impropenue pursuant to Fed. R. Civ. P. 12(b)(3) and
28 U.S.C. 8§ 1391 or, in the alternative, to transfenue pursuant to 28 U.S.C. 8§ 1404(a). (Dkt.
No. 9.) The Defendant’'s motion is grantedpart, and the case is transferred to the United
States District Court for the Birict of New Jersey. [9.]

BACKGROUND

The Court takes the allegations from the Plaintif's Complaint as true for purposes of
evaluating the motion to dismiss for improper venugeeFaulkenberg v. CB Tax Franchise
Sys., LR 637 F.3d 801, 806 (7th Cir. 2011) (citikgchert v. Adagen Med. Int'l, Inc191 F.3d

674, 677 (7th Cir. 2007)).

142 U.S.C. § 2000¢; 42 U.S.C. § 1981(a); 42 U.§812111-12117; 775 ILCS 5/6-101(A); 775 ILCS 5/2-102(A);
740 ILCS 174.
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Innodata is a Delaware corporation withadquarters in Hackensack, New Jersey, that
provides content solutions, dasmalytics and related services to publishers and information
providers, and is registered torduct business in the State Wihbis. (Dkt. No. 1, 1 9, 12.) In
July 2013, Innodata India Pvt. d.f a subsidiary of the Deafdant, employed Dey as Vice
President of Business Development in Noida, IAdiéd.  11.) In February 2016, Innodata
sponsored Dey'’s relocation toetlunited States and changed titie to Client Partner. 1d. 1 3.)
Once in the United States, Dey worked ouhisf home in Buffalo Grove, lllinois, although he
reported to Innodata’s headquarters in New Jerskly) At all relevant times, Dey reported to
Lisa Indovino, Innodata’s Senior VicedRident of Digital Data Solutionsld( § 15.)

As a part of the relocation process Degeiged an Offer oEmployment letter (the
“Offer”), a copy of which is provided by Innodata in its motion to dismiss. (Dkt. No. 14, Ex. A.)
The Offer, while noting it was not an employmeontract, expressly regad Dey to sign an
Agreement Concerning Confidenttgland Non-Disclosure (the “greement”) prior to starting
the job. (d. at 3.) The Offer containedpmovision that stated in relevant part: “The terms of this
Offer of Employment and the resolution of angplites will be governed by New Jersey law.”
(Id. at 4.) The Agreement, which also accamigs Innodata’s motion, ¢luded provisions on
Jurisdiction and Governing Law, which stated:

6. Jurisdiction. Employee herelgonsents to the jurisdiction of the courts of the

State of New Jersey, County of Bergamd the United States District Court,

District of New Jersey witlespect to any claims orggiutes arising from or in

connection with Employee’s employmentth Innodata Inc. . . . The foregoing

shall govern, among other claims and disputéEms or disputes with respect to

discrimination based on age, sex, racelor or creed or sexual or other

harassment at the workplace.

7. Governing Law. This Agreement shall beverned by the internal laws of the
State of New Jersey withogiving effect to its princigs of conflicts of law.

2 Dey alleges that Innodata employed him while in India; however Dey’s response to Innodata’sadutitsnthat
Dey’s employer was Innodata India Pvt., Ltd. (Dkt. 18, at 2.)



(Id. Ex. B, at 11 6 —7.)

Dey, who is of Asian ethnicity and Indian dngalleges that hisupervisors at Innodata
subjected him to discrimination based on his nationigin, color, and race. (Dkt. No. 1, at 1Y
16; 31.) Specifically, Dey allegehat Indovino subjected him ta campaign of harassment, an
intimidating and threatening work environmeand verbal and raciabuse upon his relocation
to the United States.”Id. § 18.) He also claims Indovino d&racist comments regarding the
inability of Asian operations t@onduct business, that she “can barely understand” what the
offshore teams say on phone calls, and that “Indmeave no ability to speak in short sentences
clearly.” (d. 11 21, 22, 25.) Dey initially reported tleescidents in aremail to Innodata’s
Chairman and Chief Executive Officer on Septem12, 2016, indicating that the current work
environment threatened his familygecurity in the United Statesld({{ 19, 28.)

Sometime in 2016, Dey suffered a silent heart attalk.1(29.) On November 8, 2016,
Dey filed a charge of discrimination againehddata with the Chicagbistrict Office of the
Equal Employment OpportunitZommission (“EEOC”). 1fl. 1 31.) The following day, he
underwent emergency heart surgeryd. (133.) As a result of the surgery, Dey requested ten
days of medical leave iarder to recover. Id. § 34.) Meanwhile, on November 30, 2016, the
EEOC Office of Chicago transfed Plaintiff's charge tits New Jersey office.Id. § 38.) Two
days after becoming aware of Dey’s EEOC conmplannodata terminated his employmenid. (

1 39.) He filed this complairon July 28, 2017, alleging that Innedaubjected him to a hostile
work environment and a discriminatory work cudtubased on his nationaligin, color, and race
and that Innodata retaliated against fiimengaging in a protected activityld({ 31.)

STANDARD OF REVIEW

Under Fed. R. Civ. P. 12(b)(3), a defendaray file a motion to dismiss the case for

improper venue. A 12(b)(3) motion is alse tappropriate mechamnisfor challenging venue



based upon a forum-selection clauseont’l Ins. Co. v. M/V ORSULA54 F.3d 603, 606-07

(7th Cir. 2003);see alsAuto. Mechanics Local 701 Welfare & Pension Fund v. Vanguard Car
Rental USA502 F.3d. 740, 745-46 (the court follows the majority rule that a motion seeking
dismissal based on forum-selectidause ... is conceptualizedttex as objection to venue, and
hence properly raised under Rule 12(b)(3)). Where venue is improper, the district court “shall
dismiss, or if it be in the interest of justice, transfer such case to any district [] in which it could
have been brought.” 28 U.S.€.1406(a). Where venue is propa district court has the
authority to transfer venue tmather district “[flor the convenience of parties and witnesses” or
“in the interest of justice” 28 U.S.C. § 1404(a)he movant bears the burden of establishing by
reference to particular circumstances, tha transferee forum is clearly more convenient.
Coffey v. Van Dorn Iron Workg96 F.2d 217, 219-20 (7th Cit986). The Supreme Court
directs that section 1404(a) “istended to place discretion inethdistrict court to adjudicate
motions for transfer according to [a] ‘... casedage consideration obnvenience and fairness.”
Research v. Automation, Inc. v. Schrader-Bridgeport Intern., 68 F.3d 973, 977 (7th Cir.
2010) (citing Stewart Organization, Inc. v. Richoh Cqr@87 U.S. 22, 29 (1988) (internal
guotations omitted)).

DISCUSSION

On November 6, 2017, the Court invitece tRarties to submit supplemental position
papers addressing 42 U.S.C. 8§ 2000e-5()(3), wisithe statutory venue provision applicable to
Title VIl and ADA lawsuits. (Dkt. No. 29°) Dey responded, further suggesting that the
Northern District of Illinois isan appropriate venue. (DKtlo. 30.) Innodata’s supplemental

reply seeks dismissal or transterthe District of New Jersey dad on either # statutory venue

% The parties did not address the special venue provisions in their briefing.



provision, or in accordance with the forum-selacticlause within the employment contract.
(Dkt. No. 31.)

I.  Proper Venue Under the Title VII's and the ADA

Cases invoking Title VII or the ADA are subjgo a venue provision that differs from
the standard set forth under 28 U.S.C. § 139¢&e, e.gHarding v. Williams Property Cp163
F.3d 598 (4th Cir. 1998%ee alsZipes v. Trans World Airlines, Ina55 U.S. 385, 393-94 n. 9
(1982) (describing the statutoryniguage and explaining that theopision is intended to operate
as a statute of limitations and not a jurisidical bar). Title VII and ADA actions may be
brought “in any judicialdistrict in the State in which ¢hunlawful employment practice is
alleged to have been committed, in the judiciatrait in which the employment records relevant
to such practice are maintained and administered, or in the judicial district in which the
aggrieved person would have worked but for aheged unlawful employment practice[.]” 42
U.S.C. § 2000e-5(f)(3). Furthermore, this dddthas found the plaintiff need establish only one
of the Title VII venue provisins in order to defeat a allenge of improper venueSee, e.g.
Williams v. Am. Coll. of Educ., Inc2017 WL 2424227, *3 (N.D. Ill. 2017) (St. Eve, J.) (the
plaintiff satisfies the third prong dhe Title VIl venue provision)Nathan v. Morgan Stanley
Renewable Dev. Fund, LL.Q012 WL 1886440, *11 (N.D. lll. 2012) efkow, J.) (the plaintiff
satisfies at least one of ttiaree listed Title VII venugrovisions making dismissal under
12(b)(3) inappropriatelGraham v. Spireon, Inc2014 WL 3714917, *2 (N.D. Ill. 2014) (Aspen,
J.) (same).

The facts of this case suggesnue is appropriate in tigorthern District of lllinois
under the third prong of 42 U.S.C. § 2000e-(5)(fl{8rause Dey lives and works in lllinois and
he would continue to do so but for the alleged employment discriminalibos, with all else

being equal, venue would be appropriate Igoased upon the statutory venue provisions.



Unfortunately for Dey, this case also involvesoeum-selection clause within an employment
contract that establishes venue in the DistmicNew Jersey. The existence of a contractual
forum-selection clause requires the Court ttedrine whether the terms of the contract are
superior to the special venpeovision of the statute.

. Forum-Selection Clause within the Contract

Innodata previously argued and maintaingetpuest for dismissalr transfer based upon
the forum-selection clause within the Agreemefiikt. No. 10, at 5-6.) “[U]nder either federal
or lllinois law, forum selection auses are valid and enforceabl®&fuzumdar v. Wellness Inter.
Network, Ltd, 438 F.3d 759, 761 (7th Cir. 2006). In ardler Dey’s job-change and relocation
from India to the United States, Innodata requiteat he sign the Agreement, which contained a
forum-selection clause, and hidaeation was contingent on Deygning that document. (Dkt.
No. 31, at 2.) It is well-established that a vdbdum-selection clause within a contract “should
be given controlling weight in labut the most exceptional case#ltl. Marine Const. Co. v. U.S.
Dist. Court for the W. Dist. of Texas34 S. Ct. 568, 581 (2013ee, e.g.Pinkius v. Sirius XM
Radio Inc, 255 F. Supp. 3d 747, 751 (N.D. lll. 201{einerman, J.) (“although judicial
efficiency is important, the Supreme Court hagrircted that forum settion clauses should be
enforced in all but the most eaptional cases”) (internal quotats omitted). The Plaintiff does
not identify facts that show how or why thisais “exceptional case.” He requested relocation to
the United States for employment and Innodataedjto his request. But in doing so, Innodata
required that Dey sign an agreamh containing a forum-selection clause limiting resolution of
any disputes arising from his employment ie fiederal district courin New Jersey, and Dey
signed the Agreement. As such, the forumetala clause within the Agreement is binding.

This, of course, raises tlg@estion of which venue approach governs: the forum-selection

clause or the special statutoprovision? Dey suggests th#te forum-selection clause is



unenforceable because ptecludes application of Titl&ll and the ADA’s statutory venue
provision. (Dkt. No. 38, at 9.But the statutory language of 4RS.C. § 2000e-5 is permissive
rather than mandatory. As detailed in the psection above, the statute provides options as to
where a plaintifimay bring an action A statute defining proceduresuch as choice of venue —
that is styled in optional language does egplicitly invalidate the operation of provisions
specifically contracted to by the partiesn re Mathias 867 F.3d 727, 73%27th Cir. 2017)
(finding that a valid forum-seléion clause in an ERISA contraist controlling regarding venue
because ERISA’s statutory venue language duasexplicitly invalidate contractual forum-
selection clauses) (cert. dethjeb38 U.S. |, Jan. 16, 2018). Thisespecially ne where, as
here, the appropriate venue according to the faaleetion clause (New 3ey) happens to be a
district available to the parties unidgrong two of the statutory provisiofisld. at 733. In sum,
as an elective or permissive decision, theustay venue provision would permit Dey to file in
either the Northern District of lllinois under prg three, or in the District of New Jersey under
prong two; however the forumestion clause contractuallsequires the Parties to file any
disputes resulting from Dey’s employmaevith the federal court in New Jersey.

[l Transfer Under §1406(a)

Based on the this analysis, venue is impr@aeording to the existee of a valid forum-
selection clause in the Agreement between By Innodata - requiring the Parties to resolve
this employment discrimination dispute in the Udit8tates District Cotirfor the District of
New Jersey. In the absence of this forunesbn clause, Dey would undoubtedly be entitled to
file this case in the Northern District of Illinoibut the forum-selection clause is superior to the

permissive statutory venue provision &eth under 42 U.S.C. § 2000e-(5)(f)(3).

* Under the second prong of 42 U.S.C. § 2000e-(5)(f)(3), venue would be approprigeisttict of New Jersey
because that is where the relevamiployment records are located.



However, the Court may transfer the case ttlaar district in lieu of outright dismissal
if “in the interest of justice.” 28 U.S.C. § 1406(8)ransfer is ordinarily irthe interest of justice
because dismissal of the action that couldtmight elsewhere is time consuming and may be
justice-defeating.Goldlawr, Inc. v. Heiman369 U.S. 463, 467 (1962).

CONCLUSION

In the interest of jstice, Defendant’s motion to disssiis denied and, alternatively the
motion to transfer is granted. [9.] The case shatl&esferred to the UniteBtates District Court

for the District of New Jersey forthwith.

n,Yirginia ™. Kendat~
nitedStateDistrict Judge
Date: January 22, 2018



