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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RAY MARSHALL, individually andonbehalfof
all otherssimilarly situated,

Plaintiff, Civil Action No. 18-1344(JMV) (JBC)

V. OPINION

VERDE ENERGYUSA, INC.,

Defendant

John Michael Vazquez, U.S.D.J.

This putative class action alleges deceptiveand bad faith practicesthat resultedin
consumers payingnore for electricity. The initial Complaint,D.E. 1, was dismissedwithout
prejudice D.E. 48 (“First Opinion”). Plaintiff RayMarshallthenfiled aFirst AmendedComplaint
(the“FAC"), D.E. 50, which wasalsodismissedwithout prejudice,D.E. 64 (“SecondOpinion”).
Presentlybefore theCourtis amotionto dismissthe SecondAmendedComplaint(*SAC”), D.E.
66, pursuanto FederalRule of Civil Procedure 12(b)(6) bpefendantverde EnergyUSA, Inc.
(“Verde”), D.E. 68. Plaintiff filed abriefin oppositionD.E. 73,to which Defendanteplied D.E.
741 The Courtreviewedtheparties’submissionginddecidedthe motions withoubral argument
pursuantto Fed. R. Civ. P. 78(b) and L. Civ. R. 78.1(b). For the reasonset forth below,

Defendant’amotionto dismissis grantedn partanddeniedin part.

1 Defendant’sorief in support ofits motionto dismiss,D.E. 68, will bereferredto as“Def. Br.”;
Plaintiff's oppositionD.E. 73, will bereferredto as”PIf. Opp.”; andDefendant’s replyD.E. 74,
will bereferredto as”Def. Reply.”
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I. BACKGROUND & PROCEDURAL HISTORY

The Court incorporats by referencethe factual backgroundand proceduralhistory from
the SecondOpinion. Here,the Courtfocuseson thenewallegationsaddedto the SAC2 In New
Jersey,a utility companycannotprofit from buying and selling energy;it can only profit from
delivery. SAC 1 16. Following energyderegulationn New Jerseyhowever,an independent
energysupplycompany(*ESCQO) canprofit by buyingandsellingenergyto customers.id. §17.
While ESCOscompeteto supply energyservices,ocal utility companies continut actually
deliver the supply. Id. T 18. Local utility companiesnay also supply ‘metering,billing, and
relatedadministrativeservicesto the consumertegardlessof whetheran ESCO suppliesthe
energy. Id.

New Jerseyhasenactedegislationto regulateinteractionsamongeSCOsand consumers.
A majorcomponent ofhelegislativeschemas aseriesof regulations, N.J.A.C. § 14:4-7 dtseq.
Id. 9 38. Theseregulations include provisions desigriegolice the content &SCOmarketing
and contracts. Id.  39. One suchregulation, N.J.A.C. § 14:4-7 @he “Pricing Regulatiory),
requiresthat the terms of service betweenan ESCO and a consumer providéa clear and
unambiguousstatementof the precise mechanismor formula by which the price will be
determined[.]. Id. § 42.

Defendantis an ESCOthat supplies poweto residentan New Jersey. Id. at 1 2, 12.
Plaintiff decidedto switchfrom hislocal utility, PSE&G,to DiscountPower,an ESCO,because

of DiscountPowets representationthat Plaintiff would savemoney orhis electricity bill. Id.

2 Whenreviewingamotionto dismiss,a courtacceptsstrueall well-pleadedactsin the pertinent
complaint. Fowler v. UPMC Shadyside578F.3d 203, 210(3d Cir. 2009). A court may also
considerany documentntegral to or relied uponin suchpleading. Schmidtv. Skolas 770 F.3d
241, 2493d Cir. 2014)(citing In re Burlington Coat Factonsec.Litig., 114 F.3d 1410, 142@d
Cir. 1997)). TheSAC attacheswo exhibits,which areconsideredhn resolving thecurrentmotion.
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54. A few monthsafter making theswitch, Plaintiff wasnotified that his electricity servicewas
beingassignedrom DiscountPowerto Defendant. Id. { 55. Shortly after, Plaintiff receiveda
“Welcomeletter” from Defendantwhich statedhatit “look[ed] forwardto saving you money on
your monthlyelectricbills in the monthdo come” Id. {56, Ex. B. The WelcomeLetter adds
that Defendanthas“a strong focus on enabling oaustomerdo savemoney ontheir monthly
electricbills andin thepastthreeyearshavehelped our over 250,0@uistomersaveanestimated
$17million ontheirbills.” Id., Ex. B. Plaintiff doesnotallegethattherepresentatiomboutpast
savingswasfalse.

Defendant Termsof Servicefor DiscountEnergyGroupVariable Rate Customergthe
“Termsof Servicé or “Agreemerit) wascontainedon thebackof theWelcomelLetter. 1d.| 57,
Ex.B. In theTermsof Service DefendanexplainedhatPlaintiff would “receiveelectricityfrom
Verdeat a variablegeneratiorrate” Id., Ex. A § 1. The Agreementaddedthat “the rate may
fluctuate monthly with marketconditions.” 1d. The Agreementcontinuedthat Plaintiff “may
comparepricetermsby lookingat theratesposted orVerdées websiteandon Customer’s monthly
bill.” 1d.2 TheAgreemenfurtherdirectedPlaintiff to visit Defendaris website*for currentrates
andupdates.”’ld. 59, Ex.A. Plaintiff wasalsoinformedthathis monthlyelectricbill wouldstill
be provided byPSE&G. Id., Ex. A § 4. Finally, the Agreemen providedthateitherPlaintiff or

Defendant‘may cancelthis Agreementt anytime andfor any reasonwithout penalty.” Id., Ex.

3 In the FAC, Plaintiff includeda footnotethat suggested/ariousratesby PSE&G were drawn
from the“Price to Compare”sectionof hishill. SeeFAC § 57 n. 6.The Courtinferredfrom this
suggestionthat PSE&G rateswere listed alongside érde’s rateson Plaintiff's monthly bill.
SecondOpinionat 3, 9. In his SAC, Plaintiff hasamendedhatfootnoteto remove theeference
to “Price to Compare.” Amendedcomplaintssupersede previous pleadingsenin the face of
contradictoryfactualcontentions.SeeWestRun Student Housinéssociatesl_.LC v. Huntington
Nat’l Bank 712F. 3d 165, 1733d Cir. 2013)(“[A]t themotionto dismissphasewhenthedistrict
courttypically maynotlook outside the foucornersof theamendeaomplaint,theplaintiff cannot
be bound byllegationsn thesupersededomplaint.”).



A 1T 3. Basedontheserepresentations?laintiff switchedto Defendantfor electricity in August
2012andwasplacedon Defendaris variablerateplan. 1d. § 62. Plaintiff wasaVerdecustomer
from August 20120 January2018. Id. § 66.
Plaintiff dlegesthe following:

A reasonableonsumer . . . would understahdtVerdes [v]ariable

generatiomatesfluctuatein amannercorrelatedvith the underlying

PJM* market rate, and that althoughprices would go upwhen

wholesalepricesrose, they would also go downwhenwholesale

pricesdecreasedenablingcustomerdo take advantageof market

lows.
Id.  81. Plaintiff continuesthat Verdés variablerate “failed to fluctuatein accordancevith
wholesaleandretail electricity marketpricing.]” Id. § 64. Plaintiff maintainsthat Defendant
increasedherateschargedto Plaintiff and classmembersvhenwholesalepricesrosebut kept
priceslevelwhenwholesaleoricesfell. Id. 87. Plaintiff allegeghat”therearenumerous months
whereDefendans rate wasmorethantriple thewholesalerate” Id. § 80. In addition,Plaintiff
contendghatVerdes rateswere,at times,morethaneighty percenthigherthanPSE&Gs rates.
Id. 1 76. PSE&Gs rates,Plaintiff alleges,arereflective of marketconditionsbecausdhey are
basedon publiclyheld auctions. Id.  73. As aresult,“Verdeusedits [v]ariableratesasa pure
profit center’ 1d.  87. Of note, althougtPlaintiff assertgshat PSE&Gs ratesarereflective of
marketconditions,PSE&Gs rateswere usuallyat leasttwice as high asthe wholesalerate and
oftenhigher. Id. 1 66. Plaintiff alsoallegeghatthe Termsof Servicefailed to provide aclearand

unambiguous description of theariable rate pricing mechanism,as required by the Pricing

Regulation.Id.  46.

4 PJM is an independent, ndbr-profit corporation formed in accordancewith the
recommendations dhe FederalEnergy RegulatoryCommission. Id. | 28. It determineghe
wholesalepricesthatwill bepaidfor electricity throughcompetitivebids. Id. § 30.
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The SAC assertghe followingclaims: (1) violation of the Electric Discountand Energy
CompetitionAct (“EDECA”) andRetail Choice Consumed®rotectionRegulationsN.J.Stat.Ann.
88 48:3-49 et seq, for failure to adhereto advertisingand marketingstandards(2) violation of
the EDECA andRetail Choice ConsuméProtectionRegulationgor failure to adhereto contract
standards(3) violation of theNew JerseyConsumefFraudAct (“CFA”), N.J.Stat.Ann. 88 56:8-
1, etseq; (4) breachof contract;(5) breachof theimplied covenant of goothith andfair dealing;
and (6) violation of the Truth-In-ConsumeiContract,Warranty,and Notice Act (“TCCWNA”").
Thefirst two claimsarenewto the SAC.

[1. STANDARD OF REVIEW

FederalRule of Civil Procedurel2(b)(6) permitsa motionto dismisswhena complaint
fails “to statea claim uponwhich relief canbe granted[.]” For a complainto survivedismissal
under Rulel2(b)(6),it mustcontainsufficientfactualmatterto statea claim thatis plausible on
its face. Ashcroftv. Igbal, 556U.S.662, 678 (2009) (quotingell Atl. Corp.v. Twombly 550U.S.
544, 570 (2007)).A claim is facially plausible When the plaintiff pleadsfactual contentthat
allowsthe courtto draw the reasonablmferencethat the defendani liable for the misconduct
alleged: Id. Further,aplaintiff must ‘allegesufficientfactsto raiseareasonablexpectatiorihat
discoverywill uncover proof oherclaims’ Connellyv. Lane Const. Corp809 F.3d 780, 789
(3d Cir. 2016). In evaluatingthe sufficiency of a complaint,district courts must separatehe
factualandlegal elements.Fowler v. UPMC Shadyside578 F.3d 203, 210-21(Bd Cir. 2009).
Restatementsf the elementsof a claim are legal conclusionsand therefore,not entitledto a
presumption of truth.Burtch v. Milberg Factors,Inc., 662 F.3d 212224 (3d Cir. 2011). The
Court, however, “musiccepiall of the complaint’svell-pleadedactsastrue” Fowler, 578 F.3d

at210. Evenif plausibly pled, however, a complawail not withstand anotionto dismissif the



factsallegeddo notstate“a legally cognizablecauseof action? Turnerv. J.P.Morgan Chase &
Co,, No. 14-7148, 2015VL 12826480at*2 (D.N.J.Jan.23, 2015).
1. ANALYSIS

A. Whether the SAC Exceeds Scope of Permissible Amendment

In hisFAC, MarshallobliquelyraisedanargumenthatVerde’sconductmay haveviolated
aNew Jerseyadministrativeregulation. FAC  36. He suggestedhatVerde’'sTermsof Service
did not complywith the Pricing Regulationwhich requiresthat the termsand condtions of an
ESCOcontractinclude“a clearandunambiguoustatemenbdf theprecisemechanisnor formula
by which thepricewill bedetermined[.]” Id. He did notfully explain, however, howaolation
of the Pricing Regulationimpactedthe analysisof his claims. Notingthatthe Termsof Service
could plausibly haveviolated the Pricing Regulation, the Coutieft open thepossibility that
Marshallcouldamendhis pleadingso articulatea clearertheoryof how aviolation of thePricing
Regulatiorentitled him to relief. SeeSecondOpinionat 12-13.

In the SAC, Marshallassertdwo newcause®f action Oneis for violation of thePricing
Regulation (CounfTwo) and the otheris for violation of a provision regulatingnarketing
standards outlinech N.J.A.C. § 14:4-7 4the“MarketingRegulatior)) (CountOng. SAC 1114-
124. He also amendsto explain how theseregulatoryviolations impact his CFA, breachof
contract breachof implied covenanbf goodfaith andfair dealing,andTCCWNA claims. Id. 1
125-186.

Verde arguesthat the Court shouldlisregardCount I becausets inclusionexceedshe
scope of théeaveto amendgrantedoy theCourtin theSecondOpinion. Def. Br. at10. It contends
thatthe Court did not grariéaveto amendfor any reasonotherthanexplicationof theimpactof

thePricingRegulationandtheissuegaisedin Count lareunrelated Id. It citesauthority holding



that countsandclaimsexceedinghe scopef aleaveto amendmay be perfunctorilydismissed.
Id. The Court disagre® The SecondOpinion, and accompanyir@rder,grantedPlaintiff leave
to file an AmendedComplaint‘consistentwith [the] [Second] Opinion.” SecondOpinionat 17.
The SecondOpinion did not granteaveto amendfor the specific purpose ofarticulating the
Pricing RegulatiorasDefendant contendDef. Br. at 10.

In thecase<ited by Verde,leaveto amendwaseithernotgrantedat all or wasexpressly
limited to aspecificpurpo®. Seel.S.exrel. Atkinsorv. Pa. Shipbuilding Cq.473F. 3d 506, 524
(3d Cir. 2007) (regarding aplaintiff who neithersought noreceivedleaveto amenda certain
count); Elansariv. United States Civ No. 15-1461, 2018VL 575469,at *3 (M.D. Pa.Jan 26,
2018) concerninga plaintiff who was permittedonly to amendclaimsagainstoneparty); In re
ChemedCorp., S’holdeDerivativeLitig., Civ. No. 13-1854, 201WL 1712530at*13 (D. Del.
Apr. 25, 2017) germitting the plaintiff only to submit an amended complaint addressing
deficienciesof its duty of loyalty claim). Here,by contrastthe Orderaccompanying th8econd
OpiniongrantedPlaintiff leaveto amendanddid notspecifythatPlaintiff couldonly amendcertain
claims. D.E. 65. Accordingly, the Courtwill now consider Countdndits relatedclaims.

B. Whether the EDECA Containsa Private Right of Action

Both Count | and Count Il claim that Verde violated administrative regulations
promulgated pursuartdb the EDECA. Verde arguesthatthereis no private rightof actionto
enforceeitherregulation. Def. Br. at 11-13, 19-20.

TheEDECAwasenactedn 1999to allow for competitionin energymarkets.SeeN.J.S.A.
8 48:3-50. Expanding orthatstatutoryschemethe New JerseyBoardof PublicUtilities (“BPU")
wasauthorizedo enactspecificregulationsandlicensingrequirementsincluding advertisingnd

contractstandardsSeeN.J.S.A. § 48:85(a). TheBPU establishd regulations covering uttiple



facetsof the industry. SeeN.J.A.C. 8 14:4etseq. Counts landll focusrespectivelyontwo of
theseregulations: TheMarketing Regulationand the Pricing Regulation. Marshall claims that
violations of the MarketingndPricing Regulationsreper seviolationsof theEDECA. SAC 11
119, 124 Hefurtherarguedheis entitledto civil penaltiesfor those violations pursuat@N.J.S.A.
88 48:382(a)(2)and48:3-83. AC at42.
Verdeassertghat the Marketing Regulationcanonly beenforcedonly by theBPU. Def.
Br. at 11. This lack of a private right of action Verde continues,is “confirmed by a 2014
amendmento the EDECA, which led to the BPU's adoption ohew marketingregulations. Id.
(citing N.J.A.C. § 14:4-7.13(a))Thenewregulations, N.J.A.C. 8§88 14:4-7.3@)d14:4-7.4(n)(1)
are privately enforceablepursuanto N.J.A.C. 8§ 14:47.13(a)(1). Verdes arguments that the
allowanceof privateremediedor thesenewregulations would haveeenunnecessary the other
regulationssuchastheMarketingRegulation, Beadyprovided a private right @fction Def. Br.
at 12. Verde also argues,generally,that the fact that the BPU is authorizedto imposecivil
penaltieson non-complianESCOsindicatesthatthe legislatureintendedthe BPU to enforcethe
regulations.Verdemakessimilararguments regarding tiicingRegulation Id. at 19-20. Verde
mentiondgn a footnote aelevantestundemMNew Jerseyaw for whetherthereis animplied private
right ofaction Id.at12 n. 5.
Although notanalyzedby Plaintiff, New Jerseylaw employs the followinganalysisin

determiningwhetherastatutecreatesanimplied privateright of action:

To determindf astatuteconfersanimplied private right of action,

courts considewhether:(1) plaintiff is a memberof the classfor

whose special benefit the statutewas enacted;(2) thereis any

evidencethat the Legislatureintendedto createa private right of

actionunder thestatute;and(3) it is consistentvith the underlying

purposes of théegislativeschemeto infer the existenceof sucha
remedy.



R.J.Gaydodns.Agency]nc.v. Natl Consumeins.Co, 773A. 2d 1132, 1148N.J.2001). Here,
thefirst factor appeardo be metvis-a-visPlaintiff, but theremainingconsiderationseemto be
lacking.

Marshallrespondshatthe regulations do grant a private rightofion. He citesto arecent
casefrom this District, claimingthatit heldconsumerslo haveaprivateright of actionunder the
EDECA. PIf. Opp.at 5-6 (citing Little v. Ambit Energy HoldingslLLC, Civ. No. 16-8800, 2017
WL 6559907(D.N.J.Dec.21, 2017)).He furtherclaimsthatthelegislativeintent of theEDECA
supports findinghatthereis a privateright of action Id. The Court does nadgreethat Little
demonstratesonsumers have a private right adtion to enforce the Pricing and Marketing
Regulations. That casealso involved allegationsthat an ESCO overchargedconsumers. The
defendant sougho dismisstheplaintiff’'s CFA claim becaus¢he BPU hadexclusivgurisdiction
over conductelatingto energysupply. Little, 2017WL 6559907,at *4. The courtin Little
concludedhatthelegislaturedid notintendtheBPU to have exclusivgurisdiction. I1d. The court
did not discuss oanalyzewhetheran individual could sudor violations of the regulationsr
relatedstatutes. This Court, similarly, has never concludedthat the existenceof the EDECA
precludesa suit under th€FA.

Marshallalsocitesto two provisionsin theEDECAwhich purportedly grant hinstatutory
damagedor Verdes violations of theMarketingandPricing Regulations.SAC at42. Theseare
N.J.S.A. 88 48:3-88'Section83”) and48:3-82(a)(2)“Section82”).

Section83 addressesiolations of theEDECA. It provides:

Any person whawiolatesany provision othis act shall beliable for
a civil penaltyof not morethan$5,000for thefirst offense,except
for aviolation of section37 ofthis act,for which a persorshallbe
liable for a civil penalty of not more than $10,000for the first

offense, and not more than $25,000 for the secondand each
subsequentffense,for eachday that the violation continuesAny



civil penaltywhichmaybeimposed pursuartb thissectionmaybe
compromised by the boardn determining the amount of the
penalty, or the amourggreeduponin compromisethe board shall
consider:thenature circumstanceandgravity of the violation; the
degreeof the violator'sculpability; any history of prior vidations;
the prospectiveffectof thepenaltyon theability of the violatorto
conduct businesgny goodfaith effort on thepartof the violatorin
attemptingto achievecompliance;the violator'sability to pay the
penalty;and otherfactorsthe boarddeterminedo be appropriate.
The amount of the penaliyhenfinally determined, or the amount
agreeduponin compromisemaybedeductedrom anysumsowing
by the Stateto the person charged or may be recovered,if
necessary,jn a summary proceeding pursuanto "the penalty
enforcementaw,” N.J.S.2A:58-1et seq.The Superior Courshall
have jurisdiction to enforce the provisions of"the penalty
enforcementaw" in connectiorwith this act.

N.J.S.A. § 48:3-88emphaseadded).
Section82 provides additionakmedies:
(a) In addition orasanalternative asthe casemaybe, to revoking,
suspending orefusingto issueor to renewthelicenseof anelectric
power supplier or @assupplier,the boardmay, after noticeand
oppotunity for a hearing:

(2) Assess civil penaltypursuanto [N.J.S.A. § 48:3-82].

N.J.S.A. 8§ 48:382(a)(2)(emphaseadded).

On their face, theseprovisions do not provide @rivateright of action. To the contrary,

eachstatutemakesclearthat peraltiesareto be imposed by thBPU. Section83 statesthatthe

BPU, not a consumeshallweigh variousfactorsin determiningthe penaltyto imposein caseof

infraction. Theimplicationthatthis remedymay be exercisedonly by theBPU is supported by

thefactthatthecivil penaltymaybedeductedrom sumsowedby theStateby the violator.Section

82 likewise makesclearthatit is BPUwho maylevy penalties.

Verde contrastghesestatutorycivil penaltieswith the expressprivateright of actionset

forthin N.J.A.C. § 14:4-7.13(a)Thatsectionreadsasfollows:
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(a) In additionto any otherpenaltiesfines, or remediesauthorized
by law, an electric power suppliergas supplier, brokerenergy
agent, marketer, private aggregator, sales representative,or
telemarketetthat violatesthe provisions oN.J.A.C. 14:4-7.3(d)1
and 7.4(n)1and collectschargedor electricgenerationserviceor
gassupplyservicefrom a residentialcustomemnwho was subjected
to falseor misleadingadvertisingor marketingclaimsby theelectric
power suppliergassupplier, broker, energggentmarketerprivate
aggregatorsalesrepresentativegr telemarketein violation of the
provisions of N.J.A.C. 14:4-7.3(ddnd7.4(n)1:
1. Shall bdiable to the residentiatustomein an amount equal
to all charges paidby the residentialcustomerafter such
violation occurs in accordancewith any procedures as the
boardmayprescribe whethertheelectricpower supplier ogas
supplier provided thelectricgenerationserviceor gassupply
serviceto thatcustomerpr theelectricgeneratiorserviceor gas
supplyservicewasprovidedto thecustomeliby a brokergnergy
agent, marketer, private aggregator,sales representativeor
telemarketerwho contactedthe customeron behalf of the
electricpower supplieor gassupplier;and

2. Shall beliable for acivil penaltypursuanto N.J.S.A. 48:3-
83.

N.J.A.C. § 14:4-7.13(gpmphasisadded).

Sectionl4:4-7.13(a) providethat,in additionto thecivil penaltiesn Section83,anESCO
is liable directly to a residentialcustomerfor violations of specific regulations. Further, the
regulationdifferentiateghis liability from thecivil penaltieghatthe violator mustace pursuant
to Section83. NeitherthePricing Regulation nor th&larketingRegulationcontains thesameor
similar language.Further,the regulatiorsegregatethis liability from thecivil penaltieghatthe

violator mustfacepursuanto Section83.
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In sum, thestatutoryschemegenerallyprovidesthatremediesarelimited to civil penalties
levied by theBPU, with the exception of d&imited seriesof remediesavailableto residential
customers.

Marshallalsorelieson a complainfiled in the New JerseySuperior Courtvhich sought
theimpositionof civil penaltiespursuanto Section83. PIf. Opp.at 15, Ex. A. Marshallclaims
thatthefiling of this complaintledto a consent judgmenilThe complaintis certainlynot binding
authority,andit is not adecisionof any court. Moreover,the complaint does not demonstrtiat
Marshallwould have a private right of actionThe complaintwas brought by theNew Jersey
Attorney Generalandthe BPU. PIf. Opp., Ex. A at 3-4. The Attorney Generalhasstatutory
authorityto bring theCFA claimsallegedin the complainandthe BPU hasstatutoryauthorityto
bring claimsfor violations of theEDECA. The complaintis inapposite.

The only statutoryanalysisPlaintiff offersis of N.J.S.A. 8§ 48:3-84(b)vhich notesthat
“administrativeandjudicial remediegrovidedin [the EDECA] may be pursued simultaneously.
PIf. Opp.at 6. The courtin Little relied onthe provisionin finding that the BPU did not have
exclusivejurisdiction over potentialCFA claims butthatis not theissuethat Plaintiff presents.
In other wordsSection48:3-84(b) would bapplicablef the MarketingandPricing Regulations
indicatedthat private consumers could bringegal actionin additionto the BPU's disciplinary
authority. Plaintiff's argument beg@atherthananswers}he question- do theMarketingand

Pricing Regulations provide a private rightaxtion?

® Thereappeardo be an additionalremedy. N.J.A.C. § 14:4-7.4(0) providethat complaints
relatedto a specificregulationregarding aggressivaarketingtactics“shall beforwardedto the
Division of ConsumeAffairs for furtherinvestigation.” This regulation, howeverlsodoes not
appeato grantaprivateright of action.
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Ultimately, Marshall cannot pointto any provision in the EDECA, its accompanying
regulations, oany caselaw that grantsresidentialcustomersa private right ofactionto suefor
violations of thePricing Regulation or thdlarketingRegulation.To the contrary, the regulations
makeclearthat the BPU hasauthorityto addressany suchviolations. The Court findsthat no
private right ofactionexists. Counts landll are accordinglydismissed. Becausehereis no
private rightof action,the Court does nateachVerdes additional argumenthatMarshallis not

entitledto relief underthe EDECA.

C. Whether Alleged EDECA Violations Affect Other Claims

While Marshall may not seekdirect relief under theEDECA, he is not precludedfrom
arguing that statutory and regulatory violations support his othelaims. Indeed, Marshall
originally referredto Verdes allegedviolation of the Pricing Regulationin the context of his
breachof contractclaim. MarshallnowclaimsthatVerdeésviolation of thePricingandMarketing
Regulationgendes hisCFA, breachof contractbreachof covenanbf goodfaith andfair dealing,
andTCCWNA claimsactionable.

1. CFA Claim (Count Three)

TheCFA “seekdo protect consumermgho purchase goods servicegyenerallysoldto the
publicatlarge” Cetelv.Kirwan Fin. Grp.,Inc., 460F.3d 494, 5143d Cir. 2006). To stateaCFA
claim, a plaintiff mustallege “(1) unlawful conduct;(2) ascertainabldoss; and (3) a causal
relationshipbetweenthe unlawful conducandthe ascertainabléoss’ Int’l Union of Operating
Engrs Local No. 68Welfare Fund v. Merck & Co., Inc., 929 A.2d 1076, 1086N(J. 2007).
Unlawful conducts definedby theCFA as“any unconscionableommercialpractice,deception,

fraud,falsepretensefalsepromise misrepresentatiorgr the knowinggconcealmentsuppression,
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or omissionof any materialfact with intentthat othersrely uponsuchconcealmentsuppression
or omission. N.J.S.A. § 56:8-2.

The Supreme Court dflew Jerseyhassaidthe following concerningn unlawful practice
under theCFA:

To violate the Act, a person must commit an “unlawful practice” as
defined in the legislation. Unlawful practices fall into three general
categories: affirmative acts, knowing omissions, and regulation
violations. The first two are found in the languag®lafS.A. 56:8-

2, and the third is based on regulations enacted indes.A 56:8-

4. A practice can be unlawful even if no person was in fact misled
or deceived therebyD'Ercole Sales, supré06 N.J. Super.at 22;
Skeer, supral87N.J. Superat 470 The capacity to mislead is the
prime ingredient of all types of consumer frauBenwick v. Kay
Am. Jeep, Inc72N.J. 372, 378 13 (1977).

When the allegedconsumeisfraud violation consists of an
affirmative act, intent is not an essential element and the plaintiff
need not prove that the defendant intended to commit an unlawful
act. Chattinv. Cape May Greene, Incl24N.J. 520, 522(1991)
(Stein, J. concurring)However, when the alleged consumer fraud
consists of an omission, the plaintiff must show that the defendant
acted with knowledge, and intaatan essential element of the fraud.
Ibid.

The third category of unlawful acts consists of violations of specific

regulations promulgated under the Act. In those instances, intent is

not an element of the unlawful practice, and the regulations impose

strict liability for such violatios. Fenwick, supra/2 N.J. at 376

The parties subject to the regulations are assumed to be familiar with

them, so that any violation of the regulations, regardless of intent or

moral culpability, constitutes a violatior the Act.
Coxv. Sears Roebuck & C647 A.2d 454, 462N.J.1994)(citationomitted) “Unconscionable
commercialpractice,”in turn, refersto a standardof conductthatimplies a lack of fair dealing,
goodfaith, andhonesty.Id. (citationomitted).

WhenaCFA claimis basedon a validwritten contract,"a courtwill dismiss[the] claim”

if the conductllegedis “expresslyauthorized’by the termsof that contract. Urbino v. Ambit
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Energy HoldingsLLC, No. 14-5184, 2018VL 4510201 at *3 (D.N.J. July 24, 2015)seealso
Hasslerv. SovereigrBank 374F. App’x 341, 344(3d Cir. 2010)(affirming dismissalof CFA
whereallegedwrongful conductvasexpresslypermittedby agreemenatissue). Moreover,when

a CFA claim is basedon a breachof contract,Plaintiff mustallegea “substantial aggravating
circumstance,demorstratingthatthe defendant’s behavitstandsoutside the norm geasonable
businesgracticein thatit will victimize the averageconsumer.” Suberv. Chrysler Corp., 104
F.3d 578, 5873d Cir. 1997);seealso Coxv. Sears Roebuck & C®647A.2d at462. “Whethera
businesspracticeis unfair is a questionfor the jury, butif the claim is founded onwritten
statementsthenthe court musmakealegal decisionwhetherthe practiceis unlawfulin light of
the writings.” Urbino, 2015WL 4510201at *3 (citing Hassletr 374F. App’x. at 344).

In dismissingthe CFA claim from the FAC, this Court concludedhat Verde madeno
statements— in theWelcomeLetter, Termsof Service,or elsewhere— thatguaranteedplaintiff
any savings. SecondOpinionat 7-9. The Courtalso concludedthat Plaintiff had not pled any
factsdemonstratingubstantial aggravatingrcumstancesld. at 9-10. The SAC addsnewfacts
bearingon theCFA claim, most ofwhichrelateto thePricingandMarketing RegulationsPlaintiff
arguesthat violations of thePricing and Marketing regulationsre “proof of fraudulentand
unconscionable conduct prohibited by @A.” PIf. Opp.at 18.

Plaintiff is correctthatregulatory violationsancomprisepartof anactionableCFA claim.
Seeg.qg, Pierre-Charlesv. ConsumepPortfolio Servs.)nc., No. 17-cv-10025, 2018VL 3425737,
at*4 (D.N.J.July 16, 2018).Yet, asnoted, only violations of regulations promulgated under the
CFA giveriseto strictliability under theAct. Cox 647 A.2dat462. Herethe regulationatissue
werenotpassedinder theCFA. But, asto substantiahggravatingircumstanceslaintiff asserts

thatfailureto complywith theEDECA regulationsmeanghatVerdeis actingoutside of the norm
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of reasonablédusinesractices. Plaintiff continuesthat acting outsideof reasonabldusiness
practices is unconscionable,and unconscionable busineggractices constitute substantial
aggravatingircumstancesPIf. Opp.at 20. The Courtagreeshatthenewallegationsn theSAC
— as to the Pricing and Marketing Regulations —sufficiently plead substantialaggravating
circumstanceso permitPlaintiff's CFA claimto goforward.

In reviewingthe CFA, the Third Circuit has observed the following:

The CFA is intendedto “combat the increasingly widespread
practiceof defrauding the consumeKCoxv. Sears Roebuck & Co.
138N.J.2, 647 A.2d 454, 460 (1994) (quotiBgComm. Statemen
to the SenateBill No. 199 (N.J. 1960)) (internal quotationmarks
omitted).In enactingthe CFA, theNew JerseyLegislatureintended
to “give New Jerseyone of the strongest consumer protectaws
in the nation.”ld. (citing Governor'sPressReleasefor Assembly
Bill No.2402,at1 (Apr.19, 1971))Thereforeijts history“is one of
constant expansion of consumer protectigggnnariv. Weichert
Co. Realtors148N.J.582, 691 A.2d 350, 364 (199a&ndit “should
be construediberally in favor of consumersCox 647 A.2dat461.
Alpizar+allasv. Favero, 908F. 3d 910, 9153d Cir 2018).

Thus,for examplethe New JerseySupreme Coulih Coxruledthatacontractorcould be
liable under theCFA afterfailing to getthenecessarypuilding andelectricalpermits,asrequired
by CFA regulations. Cox 647A. 2d at 463. The Supreme Counteasonedhatthe regulations
werein placeto “preventpreciselythe poorguality work thatcharacterize®earsperformancen
this caseandto protectconsumersuchas [the plaintiff.]” Id. Similarly, in Artistic Lawn &
Landscape Colnc. v. Smith 884A. 2d 828, 832-33N.J. Super.Ct. Law. Div. 2005), the court
found aviolation of the CFA whena contractor’'sagreementvith a homeowner did not comply
with requirement®f therelevantregulations.Likewise,in Boslandv. Warnock Dodgenc., 933

A. 2d 942(N.J. SuperCt. App. Div. 2007),aff'd 964A. 2d 741(N.J.2009), the courtletermined

that the plaintiff had sufficiently allegeda CFA claim whensheindicatedthat the defendantar
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dealerhadfailed to follow the pertinentegulationwhenthe deakr did notitemize afee. The
foregoingcase involved regulations promulgated pursuarthe CFA, whichis not thecasehere.
Yet, the Court concludethattheMarketingandPricing Regulationsareneverthelessufficientto
support aclaim pursuanto eitheranaffirmative actor knowingomissiontheory®

Plaintiff's new theoryis that violations of thePricing and Marketing Regulationsare
unlawful conduct under theFA. SAC 1 148. Plaintiff makesa plausibleallegationthat Verde
failedto complywith thePricingandMarketingRegulations. Th#&larketingRegulation provides,
in part,that “If aTPS' does nobffer afixed price or guaranteegrice electricgeneratiorservice
or gassupplyservice the TPSshalldescriban clearandconspicuous language theechanisnor
formula by which the price is determinedand provide adetailedcustomerbill comparison].]”
N.J.A.C. § 14:4-7.#)(2). ThePricing Regulatiorrequiresthat*if afixed pricingarrangemenis
notmadé in thetermsand conditions of @PScontract “a clearandunambiguoustatemenof
the precisemechanismor formula by which the pice will be determinet must be included.
N.J.A.C. 8 14:4-7.6(b)(2)Here,Plaintiff hasplausiblypledthatneitherthe WelcomeLetter nor

the Termsof Servicecompliedwith the regulation$.

® This ruling is limited to thecurrentmotionto dismiss. If after conducting discovery, Defendant
believesthat neithertheoryis viablein light of the evidence Defendantcanrevisit theissueif it
sochooses.

" A“TPS” is a“Third party supplier” ofelectricpoweror gassupplierasdefinedin EDECA.
N.J.S.A. 8§ 14:4-1.2; N.J.A.C. § 14:4-7 Defendanis aTPS.

8 As to the Marketing Regulation,Plaintiff arguesthat the Terms of Servicewas initially a

solicitationbecauséie had sevendaysto opt out uporreceipt. SAC § 61. Defendantresponds
that this was not asolicitation, and Verde merely informed Plaintiff his providerwas being

switched. However, Plaintiff's argumentthat it was a solicitation for the first sevendaysis

plausible whichis sufficientat this stage.
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Defendantirgueghatit hascompliedwith the regulations by providing“enechanismy
whichthepricewill bedeterminedecausé explains theatewill beseton a monthlybasis‘with
theability to takemarketconditionsinto account.” Def. Brf. at 22. Notably, Defendanfrovides
no authorityto supportits argument. The Termsof Servicestatedthat Plaintiff would receivea
variablerateandthat“the ratemayfluctuatemonthlywith marketconditions.” Thefactthatarate
“may” fluctuatebasedn undefinedmarketconditions” does natflecta “clearandunambiguous
statemenbf theprecisemechanisnor formulaby which thepricewill bedetermined

Moreover Defendantgarenot absolved by thactthattherewasawrittencontract Failure
to abide by the regulationsas not “expresslyauthorized”by theWelcomeLetter or Termsof
Service. Plaintiff hasalsoplausiblyallegedthatit is unfairin light of thewritten statementsThe
purpose of the regulatiomsto protectconsumersrom anESCO’sunfettereddiscretionin setting
prices The regulationsare also designedo inform a consumeraheadof time, of the precise
formula by which the consumer’sateswill be determined. One of the obviousenefitsof the
regulationss thattheconsumewill know how his/heratesarecalculatecandset. Anotherbenefit
is that the consumecan protecthim/herselfif the ESCOdeviatesfrom its promisedformula.
Failureto abide bythe regulations byettingforth an ambiguouspricing mechanismandthen
attemptingto usethatfailure to complywith thelaw asashieldto liability is notanargumenthat
the Courtaccepts.This casestandsn starkcontrasto thecircumstancesonsidered by th&hird
Circuit in Hassler in which thecomplainedof conductwasexpresslycontemplatedy awritten
agreement.374F. App’x at 344. NeithertheWelcomel etter nor theTermsof Serviceprovided
consumersvith therequiredmechanisnor formulaby which Defendanstetits prices

Plaintiff hasalso sufficiently allegedthat by failing to providethis requiredand critical

information,Defendantwasableto inflict the preciseharmthatPlaintiff suffered— beingcharged
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entirely discretionaryenergyratesuntiedto any precisemechanisnor formula BecaiseVerde
allegedlyfailedto complywith theseregulationsPlaintiff wasallegedlyunableto protecthimself
from being subjecto completelydiscretionarypricing. Thisis the kind ofharmthatthe CFA
soughtto abolish.

Giventheremedialnature of theCFA, thefact that theCFA must bdiberally construedo
protectconsumersandthe fact thatit would be inappropriatéor Defendantto benefitfrom its
allegedviolations of Marketing and Pricing Regulationgby arguingthatit did notviolate its
agreementvith Plaintiff becausét never promisedlaintiff a specificmechanisnor formula by

which priceis determined)the Court findshatPlaintiff haspleda plausiblelaim under theCFA.°

2. Breach of Contract (Count Four)

In the Second Opiniorthis Courtdismissedviarshalls breachof contractclaim because
he did not showvithat Verdebreachedany contractualbbligation. The Agreementdid notrequire
Verdeto baseits rateson marketconditions. Moreover,Plaintiff took an undulyrestictive view
of the phrasémarket conditions,’andallegedonly thatVerdedid notvary its ratesaccordingto
certaincomparablericing, namely,PSE&Gratesandwholesalecosts Second Opinioat 10-13.
However, Marshall also arguedthat Verdés violation of thePricing Regulation supported his

breachof contractclaim. The Courtinvited Marshallto amendhis complaintto explainhow a

® The Court understandthat there are other critical factual issuesin this case. For example,
Plaintiff hasfailed to accountfor the fact that he was not lockedinto a longterm contractand
could cancelwithout penalty. Suchissuescould certainly impact causationor the amount of
Plaintiff's allegedascertainabléoss. Similarly, Plaintiff will ultimately haveto prove that he
sufferedanascertainabléss. His citationto Little v. AmbitEnergyHoldings,LLC is unavailing
asto calculationof damages.The plaintiffs in thatcasewereharmedbecause thESCOfailedto
disclose thectualamounthatplaintiffs owed, nobecauseheESCOfailed to disclose theneans
by which it would setits rates No. 16-880, 201 WL 6559907 at *7 (D.N.J.Dec. 21, 2017).
Thoseissueshowever arefactualandwill besubjectto discovery.
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violation of the Pricing Regulation wouldmpact this claim—if, for example,it renderedthe
contractvoid or voidable.ld.

Marshallhasnot doneso. He makesno claim or argumenthat the contractwasvoid or
voidable, or otherwis@mpactedby anallegedviolation of the Pricing Regulation.Instead,he
essentiallyrepeatshe sameallegationswhich have previoushpeenrejectedby the Court. The
only new argumentMarshallmakesin his oppositions that thetwo casescited by Verdein its
newestmotion to dismissare distinguishable.PIf. Opp. at 25-27. This argument, bwever,has
no bearingon thefact that Marshallallegesno newfactsthat overcomethe deficienciespointed
outatlengthin theSecondOpinion, oranyexplanatiorof how regulatoryiolationsmightsalvage
thebreachof contractclaim.

Marshallhashadthreeoppotunitiesto pleadfactsgiving riseto abreachof contractclaim
yet continuedo raisethesamerejectedarguments® Accordingly, Counfouris dismissed.

3. Breach of Implied Covenant of Good Faith and Fair Dealing (Count
Five)

As discussedn the SecondOpinion,Plaintiff may bring aclaim for breachof theimplied
covenanbf goodfaith andfair dealingin the alternativeto his breachof contractclaim. Second
Opinionat 13-14. The SAC now allegesthat Defendaris violation of thePricingandMarketing
Regulations demonstratéisat it hasviolated “community standards oflecency fairness,and
reasonableness.SAC 1 176.

Verdeargueghatthis new,regulatory theorgannotsupport areachof implied covenant

claim becausat concerns‘the formation of — notVerde’s performanceunder — thelrermsof

10 plaintiff does not argugor cite any pertinent authority)for example,that the applicable
regulatoryrequirementsvereincorporatednto his contract,andthat Verdeaccordinglyviolated
them.
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Service.”Def. Br. at 30. Issuesof contractformation,Verde explains,cannot supporbreachof
implied covenantlaims Id. at 29 (citing Robinsorv. Wingate Inngnt’l Inc., No. 13-2468, 2014
WL 4952363at *3 (D.N.J.Sept.24, 2014). Marshallcounterghat the regulatory violationgp
Marshall,serveas“evidentiarysuppat for areasonablénferenceof Defendant’sbadfaith in the
performancef thecontracf]” PIf. Opp. at 27.

The covenantappliesin both theperformanceandenforcemenbf a contract. Brunswick
Hills Racquet Clublnc. v. Route 18 ShoppingenterAssocs.182N.J. 210, 224 (2005).“Good
faith conductis conductthat does notviolate community standards oflececy, fairnessor
reasonablenessId. (quotationsomitted). “Proof of ‘bad motive or intention’is vital to anaction
for breachof thecovenant.ld. at 225 (quotingWVilsonv. AmeradaHessCorp, 168N.J.236, 251
(2001).

The Courtagreeghataviolation of theMarketingandPricing Regulationcanbeviewed
asrelatedto performancaunderthe Termsof Service. The ambiguity of the pricingterm setthe
parametersvhich allowedVerde,in Plaintiff's view, unfettereddiscretiort! to chargewhateve it
wished. Verdés failure to comply with the regulationss what permittedVerde, accordingto
Plaintiff, to chargePlaintiff whatevelVerdewanted- unmooredrom anyspecificpricingformula

or mechanism- and Plaintiff experiencedhe adverseconsequencem the performanceof the

11verde alsoarguesthat it was not requiredto use a specific formula or mechanismin setting
Plaintiff's monthlyvariablerate,meaninghatall Verdehadto dowasuseanyspecificformulaor
mechanismof its choosing. But this argumentmissesthe point. Assuming theveracity of
Plaintiff's argumentsyYerdemay havehada“formula” which indicatedthatit would notlower a
customer’sprices if wholesalecosts dropped butthat Verde would raise its rates a certain
percentagevheneverwholesalecostsincreased. Such a “formula,” assumingthat it passed
regulatory scrutinymay very well complywith the Marketingand Pricing Regulations. At the
sametime, sucha pricing mechanismwould havealerteda potentiakcustometthat he/shecould
not expectany actualsavingsin usingVerde. Moreover,Plaintiff hasplausiblyalleged— given
Verde’sratevariationsovertime —thatno specificformulawaseverusedby Verde,which would
be aviolation of therelevantregulations.
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parties agreement.Further, Verdes alleged violation of the Pricing Regulation permits a
reasonablénferencethatit actedin badfaith. Themotionto dismissthis countis denied.
4. TCCWNA (Count Six)

Plaintiffs TCCWNA claimis againpremisedon theCFA violation. Marshallargueghat
this claim should survivdbecausédnassufficiently pled a CFA violation. PIf. Opp at 16. Verde
argueghatbecauséhe CFA claim shouldfail, this claim shouldfail alongwith it. Def. Br. at 30.
Becausahe CFA claim may proceed, th& CCWNA claim may proceedaswell.

V. CONCLUSION

For the reasonstatedabove,Defendaris motionto dismiss D.E. 68, is grantedin part
anddeniedin part. Defendant’smotionis deniedexceptfor its motionasto CountsOne, Two,
andFour. An appropriatéOrderaccompaniethis Opinion.

Dated:October 5, 2020
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Johﬁ!\/llchaeIVazquer S.D.J. lL 'U
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