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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NACIREMA DEMOLITION AND

RECYCLING INC.,et al,
Civil Action No: 18-26926DW)(LDW)

Plaintiffs,
OPINION
V.
NEW JERSEY BUILDING LABORERS
STATEWIDE BENEFIT FUNDS March4, 2020

Defendant

NEW JERSEY BUILDING LABORERS
STATEWIDE BENEFIT FUNDS,

Third-Party Plaintiff,
V.
CLNV, LLC,

Third-Party Defendant.

WIGENTON, District Judge.

Before this Courairethe parties’ crossotions for summary judgment pursuant to Federal
Rule of Civil Procedure (“Rule”) 56Jurisdiction is proper pursuant t8 2.S.C. § 138 and 29
U.S.C. § 185 Venue is proper pursuant to 28 U.S.C. § 13Biis opinion is issued without oral
argument pursuant to Rule 78. For the reasons stated gg&ndant/ThirdParty Plaintiff New
Jersey Building Laborers Statewide Benefit Funds’ (“Fundsdjion for sumnary judgments

DENIED. Plaintiffs/Counterclaim Defendants Nacirema Demolition and Recycling, Inc.
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(“NDR”) and John Cherchio (“Cherchio”) and ThiRarty Defendan€LNV, LLC’s (“CLNV?”)
motion for Summary Judgment@RANTED.
l. BACKGROUND AND PROCEDURAL HISTORY

Nacirema Environmental Services, Inc. (“NES”), a New Jersey corporatast,engaged
in the business of operating excavating contractor and demolitions sefvaras!998 6 2011.
(D.E. 617 Ex. J;D.E. 6143 Ex. FF 1 15* While in business, the company employed anywhere
from ten to fifty-five personst a timeand owned numerous pieces of heavy equipment. (D-E. 56
12 Tr. 92:2093:25, 42:743:5.) NES was owned, in equal partsdiherchig whoserved as NES’s
Presidentandproject managetCherchio’s cousin, Anthony Novello (“Novellolyho served as
the company’s Vice President, and Salvatore Carucci (“Carucci”), who handled sdles an
estimating (SeeD.E. 616 Ex.D; D.E.56-12 Tr. 40:2241:9 61:922, 63:1564:25 D.E. 56-14
D.E. 5645 Tr. 32:2233:2, 39:2540:3) Between 1998 and 2008IES leaseda commercial
property locatecht 211217 West % Street in Bayonne, New Jersgpm CLNV, a real estate
holding company (D.E. 613 Ex. GG 10; D.E. 6110 Ex. BB) From 1998to 2013, CLNV
was owned in equal parts by Cherchio, Novello, and Diane Larwa (“Larwa”). (DB BX. GG
1 5.) Beginning in 2014, CLNV was owned by Cherchio (22.2%), Novello (22.2%), Larwa
(22.3%), and William Jerguson (“Jerguson”) (33.3%2).E 5615 Tr. 18:2421:7; D.E. 6110 Ex.
BB atCLNV0008; D.E. 61-13 Ex. GG 1 10.)

On June 18, 2002, NEhtered into a Short Form Agreement (“SFA”) with the New Jersey
Building Laborer Local Unions and District Councils (“Unions”). (D.E.%Ex D.) By signing

the SFA, NES agreed to be bound by the terms oUtkiens’ collective bargaining agreement

1 Citations to “D.E.” refer to thdocket entries for the parties’ motion papers, including briefs, affidavitgrdéohs,
and statements of undisputed facts, and the documents attached to and refeeegiced t



(“CBA”) which provided, in relevant pathat 1) NES makefringe benefitcontributions to the
Funds when it employed union membets‘questions or grievances involving the interpretation
and application” of the CBA beesolvedvia arbitration;and 3) the agreement would “be binding
on the parties hereto, their successors, administrators, executors ignd”agsd.; D.E. 566
Articles XIV, XVIII, andXX.)? NES subsequently failed to make the requiendtributionsand
ceased operating in or about Decen2@10. (D.E. 627 Ex. J, M, N; D.E. 6413 Ex. FE D.E.
56-14) In NovembeR010, NESentered into an Amended Consent Arbitration Award and Order
(“Settlement”) in whichit agreed to pay the Funds $531,616.8ddlinquentontributions. (D.E.
56-1Q) NES made two payments and then defaulted on its obligations under the Settlement.
(D.E. 615 Ex. F) On August 9, 2011, as part of the wind of its businessINES assigned its
assets pursuant to a Deed of Assignment for the Benefit of Creditors (“Assitiin (D.E. 6%
6 Ex. l.) Notice of the Assignment was provided to the Funds on or about September 12, 2011.
(D.E. 61-7 Ex. J.)

Several years laten June 201 7Cherchio and Anthony Romanello (“Romanello”) formed
NDR, an entity that provides demolition and recycling servidBskE. 619 Ex. X; D.E. 613 EXx.
FF 1 16; D.E. 542 Tr. 8:513, 20:2321:9, 33:1925, 35:210; D.E. 5616 Tr. 7:158:13, 23:29,
26:2-27:6) Cherchio andRomanelloare each fiftypercent shareholders in NDR and serve as its

sole officers.(D.E. 61-10Ex. AA; D.E.56-16 Tr.7:15-8:14D.E. 6113 Ex. Il 11 #8.) In addition

2 Signatories to the SFfagredd] to be bound by the conditions as set forth in the 1999 Bgjjdite and General
Construction Agreement, which Agreement expires April 30, 2003, and the successmnéwgrto the 1999 Building,

Site and General Construction Agreement, herefarred to as the 2002 Building, Site and General Construction
Agreementwhich successor Agreement becomes effective May 1, 2002, both of which Agreaneeincorporated
herein as if set forth in full.” (D.E. 68 Ex. D.) NES signed successor SFAs on November 19, 2007 and July 22,
2010. (d.; D.E. 5612 Tr. 68:270:14.)

3 The Assignment identified the Funds anunsecured creditor owed $523,079.78 and $70,369.84. (D-&Ex1
G, H L)



to Cherchio and Romanello, NDR has only had two other employeE. 5616 Tr: 8:129:7.)
NDR acts primarily as a general contractor overseeing the work of subcomstrabimprovide
their own equipment. (D.E. 56-12 Tr. 13:10-20, 16:12-17:24, 19:19-22:13.)

On or about January 17, 2018, after learning of NDR’s existence and operationsdhe Fun
initiated arbitration proceedings seekibgo bind NDR to thecurrent CBAand hold it liableor
NES’s default on the Settlemeanhd?2)to have Cherchio held personally liable for the sa(Bee
D.E. 61-7 Ex. Q) NDR, Cherchio, and Romanelgubsequentlyrought suit inthis Court for
declaratory judgment that they had no legal relationship to NES that would obligate them under
the CBA. (DE. 1.) The Fundghenfiled a thirdparty complaint against CLNV seeking a
dechratory judgment that CLNV actexsingle integrated enterprise wilES,NDR, Cherchig
and Romanello andhereforecould be bound by the arbitration provisions in the CBA.E(D
21.) The Funds moved for summary judgment on October 25, 201NBRIRACherchig and
CLNV* crossmoved on November 18, 2019. (D.E. 56, 61.)

. LEGAL STANDARD

Summaryudgment is appropriate “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” F&d. R.
56(a). The “mere existence of some alleged factual dispute between tbe wdlrtot defeat an
otherwise properly supported motion for summary judgment; the requirement is thdiehere
genuineissue ofmaterialfact.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 24748 (1986)
(emphasis in original) A fact is only “matdal” for purposes of a summary judgment motion if a

dispute over that fact “might affect the outcome of the suit under the governinglthvat’ 248.

4 Romanello voluntarily dismissed his claims against the Funds and withdrew as a pailty bh 2018. (D.E. 29,
31)



A dispute about a material fact is “genuine” if “the evidence is such that a reasonglieuijialr
return a verdict for the nonmoving partyld. The dispute is not genuine if it merely involves
“some metaphysical doubt as to the material fackddtsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986).

The moving party must show thiditthe evidentiary material of record were reduced to
admissible evidence in court, it would be insufficient to permit the nonmoving party totsarry i
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986). Once the moving party
meets s initial burden, the burden then shifts to the nonmovant who must set forth specific facts
showing a genuine issue for trial and may not rest upon the mere allegations, spegculations
unsupported assertions or denials of its pleadiB@gelds v. Zuccani, 254 F.3d 476, 481 (3d Cir.
2001). “In considering a motion for summary judgment, a district court may not make credibility
determinations or engage in any weighing of the evidence; instead, thmavorg party’s

m

evidence ‘is to be believed and all justifiable inferences are to be drawsfavar.” Marino v.
Indus. Crating Cq.358 F.3d 241, 247 (3d Cir. 2004) (quotiigderson477 U.S. at 255).
The nonmoving party “must present more than just ‘bare assertions, conclusory allegations
or suspicions’ to show the existence of a genuine isd@edobnik v. U.S. Postal Ser409 F.3d
584, 594 (3d Cir. 2005) (quotir@elotex Corp.477 U.S. at 325). Further, the nonmoving party
is required to “point to concrete evidence in the record which supports each eskangat ef
its case.” Black Car Assistance Corp. v. New Jersgyl F. Supp. 2d 284, 286 (D.N.J. 2004). If
the nonmoving party “fails to make a showing sufficient to establish the existenceleframie
essential to that party’s case, and on which . . . [it has] the burden of proof,” then the moying part

is entitled to judgment as a matter of la®@elotex Corp.477 U.S. at 3223. Furthermore, in

deciding the merits of a party’s motion for summary judgment, the court's role is not tadevalua



the evidence and decide the truth of the matter, but to determine whether thgeausna issue
for trial. Anderson 477 U.S. at 249. The nonmoving party cannot defeat summary judgment
simply by asserting that certain evidence submitted by the moving party is not cr&dible. v.
Antar, 44 F. App’x 548, 554 (3d Cir. 2002).
1. DISCUSSION

The core question before this Court is whether NDR, Cherahidbr CLNV are subject
to the CBA'’s arbitration provisioand obligated to pay the 2010 Settlemeks a general matter,
“arbitration is a matter of contract and a party cannot be required to submit to arbitrgtion a
dispute which he has not agreed so to submilriited Steelworkers of Am. v. Warrior Gulf
Navigation Ca.363 U.S. 574, 582 (1960). Only parties to an arbitraiweeament can be bound
by its terms. See, e.g.Granite Rock Co. v. Int'l Bhd. of Teamstes61 U.S. 287, 299 (2010)
(noting that “[a]rbitration is strictly ‘a matter of consent™) (internal citationitbed); EEOC v.
Waffle House, In¢.534 U.S. 279, 2942002) (recognizing that “a contract cannot bind a
nonparty”);N.J. Reg’l Council of Carpenters v. Heartland Dev. Co., I6tv. No. 09178, 2010
WL 1706961, at *3 (D.N.J. Apr. 27, 2010) (recognizing that “a party cannot be required to submit
to arbitraion any dispute which he has not agree[d] to so submit”) (internal citations@d)nitt
Here,only NES executed the SFA and agreed to be bound by the CBA'’s arbitration progision.
non-signatories, NDR, Cherchio, and CLNV did not and, as a result, are not subject té&\tbe CB

terms®

5 The fact that Cherchio signed the 2007 SFA on behalf of NES does not make the arbitraticonpeafisceable
against him, as isiclear that he was signing on behalf of NES. The SFA is directed to “The UndeéiSigp®yer,”
contains a signature block “For the Employer,” and requests the IRS Employer ID Nulte 615 Ex. D) As a
result,Cherchiodid not become party to the contract and cannot be bound by its t8emse.gBelRay Co., Inc. v.
Chemrite (Pty) Ltd.181 F.3d 435, 445 (3d Cir. 1999) (determining that “an agent of a disclosed principabneve
who negotiates and signs a contract for her principal, dodsenote a party to the contract”)



The Fundscontend however, that even though NDR and CLNV are mgnatoriesthey
can be compelled to comply with the CBA because they functioned as a single entity ith NE
(SeeD.E. 56 at 2226, 2829.) Specificaly, the Funds argue that NDR is an akgo or successor
to, and CLNV acted as a singgenployer with, NES. This Court addresses each argument in turn.

1. Alter Ego Liability- NDR

“The alter ego doctrine is meant to prevent employers from evading thgjaiduis under
labor laws and collective bargaining agreements through the device of making ‘a chareale
change in the structure or identity of the employing entity . . . without any substantial chagge in it
ownership or management.N.J. Bldg. Laborers’ Statewide Pension Fund v. Richard A. Pulaski
Constr, 322 F. Supp. 3d 546, 554-55 (D.N.J. 2018) (citiidrB v. Hosp. San Rafael, Ind2 F.
3d 45, 51 (1st Cir. 1994)3ee also Southport Petroleum Co. v. N.L.RE5 U.S. 100, 106 (1942)
(stating that an alter ego relationship exists where there is a “purpossddtee old employer’s
labor obligations”). To determine whether the alter ego doctrine appliesiriancus examine
whether the companies have “substantially identical management, business purpasenppe
equipment, customers, and supervision, as well as ownersBiprtyne, Inc. v. NLRB!1 F.3d
141, 146 (3d Cir. 1994). No one factor is determinatigther, “the sum total of the factors,
viewed together, help determine whether the two employers are ‘in the same busimessaineg
market.” N.L.R.B. v. Omnitest Inspection Servs.,,1887 F.2d 112, 118 (3d Cir. 1991) (internal
citation omitted).

Examining all factors together, the Funds have failed to show that NDR is an alter ego of
NES. See Trs. Of the Nat'l Elevator Indus. Pension, Health Benefit & Educ. Funds v, 3B2yk
F.3d 188, 197 (3d Cir. 2003) (noting that the burden of proof “reistiae party attempting to

negate the existence of a separate entitfijst, there is no substantial identity of ownership or



management between NES and NDAthough Cherchio is a common owner of both NES and
NDR, he shared ownership MESwith Novdlo and Caruccandin NDR with Romanello. The
record reflects that the owners of each compaerjormed distinct roles with no one person
controlling or dominating the others. For example, at NES, Cherchio managed {tweddasty
operations of the company, while Novello oversaw the finances, and Carucci headed apdale
estimates. SeeD.E. 616 Ex. D; D.E. 5614; D.E. 5612 Tr. 40:2341:9, 61:922, 63:1564:25;
D.E. 5614; D.E. 5615 Tr. 32:2233:2, 39:2540:3) At NDR, Cherchio again managed eay
day operations while Romaneltversaw financesand human resourcegSeeD.E. 5612 Tr.
13:1320, 18:36, 19:1924:22, 27:628:25, 94:195:3, 98:714; D.E. 5616 Tr. 7:158:7, 10:12
11:15, 28:2429:6; D.E. 6113 Ex. FF 1 9°® Second, the purpose and operation of the two
companies is significantly different. NES provided excavating and demolition sefwidasge
companies, while NDR operates as general contractor for demolition and recgclingson a
muchsmaller scale. SeeD.E. 5612 Tr. 8:59:21, 11:2312:20; D.E. 6113 Ex. FF |1 14, 16.)
Third, NDR did not acquire and is not usiNgS’sproperty, equipment, assets or employaes
does NDR have customers in common with NES, which is unsurprisieg tXe sixyear gap
between the windip of NES and the formation of NDRS€eD.E. 5612 Tr. 96:2297:23; D.E.
619 Ex.X, Z; D.E. 63210 Ex. AA) Without more, theecord doesotshowthat NDR is an alter

ego of the longdefunct NES.

6 The fact that Novello is Cherchio’s cousin and Romanello is Cherchio’s biinthew, does not create a single
ownership between the two companies, particularly given that Romanello and Nogallwrelated.See 1.BE.W.,
Local Union No. 5 AFICIO v. Krater Servs., LL(2011 WL 1136797, at *7 (W.D. Pa. Mar. 25, 2011) (noting that
an analysis of ownership “does not stop once it is determined that a famdiedirehip exists between the owners of
the entities involed”).



2. Successor Liability NDR

The doctrine of successorship liability “applies when a successor company puthkbases
assets of a company, but does not acquire the seller’s liabilitheg.” Bldg. Laborers311 F.
Supp. 3d at 555. “The successorship liability doctrine is invoked where the transferssitise a
undermines federal labor interests, such as failure to pay employee benefitsitm gpension
fund.” 1d. “Generally the doctrine may be applied where, under the totality of the circuestanc
‘there is a “substantial continuity” between the enterpriséd.(internal citations omitted). Here,
the recorddoes not establissubstantiacontinuity between NES and NDRNot only was NDR
founded approximately six years after NES’s assets were liquidatetharmbmpany ceased
operations, but the Funds fail to identiiyrchase agreemesdr documents of any kind that show
that NDR purchased NES’s assets. As such, the successorship liability doctrapplcable.

3. Single Employer Liability €LNV

The doctrine of single employer liability is intended to impo$ability for labor
infractions where two nominally independent entities do not act under ars demgth
relationship.” Pearson v. Component Tech. Corp47 F.3d 471, 486 (3d Ci2001) (citing
Murray v. Miner 74 F.3d 402, 405 (2d Cit996)).“A ‘single employérrelationship exists where
two nominally separate entities are actually part of a single integrated esgesprihat, for all
purposes, there is in fact only &ihgle employer” N.L.R.B. v. Browningrerris Indus. of
Pennsylvania, In¢691 F.2d 1117, 1122 (3d Cir. 1982). To determine if the imposition of single
employer liability is appropriate, courts consider: “(1) functional integratioopefations; (2)
centralzed control of labor relations; (3) common management; and (4) common owriddship.

Although courts must consider all four factors, “[t]he critical criteriooestralized control over



labor relations.”Kieffer v. CPR Restoration & Cleaning, Servd.Cl 733 Fed. App’x 632, 635
(3d Cir. 2018).

Here, d&hough Cherchio and Novello are common ownersN&S andCLNV, the
remaining ownership interestliffer. (SeeD.E.61-10 Ex. BB aCLNV0003; D.E. 61-13 Ex. GG
15 D.E 5615 Tr. 18:2421:7.) The two companies have no integrated operation§ L&/
exists solelyasareal estate holding compamsichhas never provided excavation, demolition or
other construction servicesS€eD.E. 5612 Tr.83:1785:15; D.E56-15 6:2022, 8:129:14, 14:4
9; D.E. 6111 Ex.CC, DD, GG § 7) CLNV’s sole connection to NES was as a landlof8ee
D.E. 5615Tr. 24:1826:20, ®:18-20, 34:19-22, 36:14-16lp addition, CLNV has no employees,
and therefore, shalleone with NES. (D.E. 585Tr. 6:1317; D.E. 6113 Ex. GG 19/ As a
result, the record does not support the imposition of single employer liability on CLNV.

It being clear thaNES is the sole signatory to the SFA, and there being no genuine issue
of material fact as to whether NDERherchio and/or CLNV can be held liable for NES’s
obligationspursuant to the SFA and the underlying CBA, NDR, Cherchio, and CLNV’s motion
for summary judgment shall be granted and the Funds’ motion for summary judgement will be
denied.

IV. CONCLUSION

For the reasons set forth above, the Funds’ motion for summary judgnzBNI€ED.

NDR, Cherchio an€LNV’s motion for Summary Judgment@RANTED. An appropriate order

follows.

/s/ Susan D. Wigenton
SUSAN D. WIGENTON, U.S.D.J.

7" CLNV has never entered into any transactions with NCeeD.E. 5612 Tr. 89:11:25; D.E. 5615 Tr. 36:1416;
D.E. 6111 EX.GG 114))
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Orig: Clerk

CC:

Leda D. WettreU.S.M.J.
Parties
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