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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KIMBERLY A. ZAVATTARO,
Plaintiff,
Case No. 2:18-cv-3362
V. Magistrate Judge Norah McCann King

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

OPINION AND ORDER

This matter comebefore the Court pursuant to Section 205(g) of the Social Security Act,
as amendedi2 U.S.C 8 405(g), regarding the application of PlainkKimberly A. Zavattardor
Disability Insurance Benefitsnder Title Il of the Social Security Act, 42 U.S.C. 8§88 40%eq.
Plaintiff appeals from the final decision of the Commissioner of Social Sederitying
Plaintiff's application® After careful consideration of the entire record, including the entire
adminigrative record, the Court decides this matter pursuant to Rule 78(b) of the Fedesal Rul
of Civil Procedure and Local Civil Rule 9.1(f). For the reasons that follow, the &ifians the
Commissioner’s decision
. PROCEDURAL HISTORY

OnJune 12, 2014,1&ntiff filed anapplication for benefits, alleging thsthehasbeen
disabled sincdune 1, 2005. R. 66, 135, 147, 222. Plaintiff's applicationwasdenied initially
and upon reconsideration, R. +83, 155-59, and Plaintiff sought ée novadhearing before an

administrative law judge. R.60. Administrative Law Juddeeter R. Le€“ALJ”) held a hearing

t Andrew Saul, the current Commissioner of Social Security, is substastBéfendant in his
official capacity.
1
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on February 6, 2017, at which Plaintiff, who was represented by coupgedrad and testified
as did a vocational expeR. 86-134.In adecisiondatedMay 9, 2017, the ALJ concluded that
Plaintiff was not disabled within the meaning of the Social Securitya®any timerom June 1,
2005 the allegedlisability onset date, through June 30, 20the dateon whichPlaintiff was
last insuredR. 66-80. That decision became the final decision of the Commissioner of Social
Security when the Appeals Council declined review on January 11, R01-85. Plaintiff timely
filed this appeal pursuant to 42 U.S.C. § 405(g). ECF No. 1. On July 25, Plair&iff
consented to disposition of the matter by a United States Magistratepiudgent t@8 U.S.C.
8§ 636(c) and Rule 73 of the Federal Rules of Civil Procedure. ECF Non9Jarch 11, 2020,
the case was reassigned to the undersigned. ECF No. 25. The matter is now ripe faodisposi
. LEGAL STANDARD

A. Standard of Review

In reviewingapplicationsfor Social Security disability benefitd)is Court haghe
authority to conduct a plenary reviewlegal issues decided by the AlKhepp v. Apfel204
F.3d 78, 83 (3d Cir. 2000). In contrast, the Court reviews the ALJ’s factual findings to
determine if they are supported fiybstantial evidenc&ykes v. ApfeR28 F.3d 259, 262 (3d
Cir. 2000);see alsa12 U.S.C. 88 405(g), 1383(c)(3). Substargiatience’doesnotmeana
largeor considerable amount e¥idence putrathersuchrelevantevidenceasareasonablenind
mightacceptasadequatéo support a conclusionPiercev. Underwood 487U.S.552, 565
(1988)(citationandinternal quotationsmitted);seeK.K. exrel. K.S.v. Comm’rof SocSec,

No. 17-2309 , 2018VL 1509091at*4 (D.N.J.Mar. 27, 2018). Substantiavidences “less

2The Commissioner has provided general consent to Magistrate Judge jurisdictionsin case
seeking review of the Commissioner’s decisi®aeStanding Order In re: Social Security Pilot
Project (D.N.J. Apr. 2, 2018).
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thanapreponderancef theevidenceput‘more thanamerescintilla.” Baileyv. Comm’rof Soc.
Sec, 354 F.App'x 613, 6163dCir. 2009) €itationsandquotationomitted; seeK.K., 2018
WL 1509091at*4.

The substantial evidenstandards adeferentialstandardandthe ALJ’s decisioncannot
be setasidemerelybecaus¢he Court'acting de novo might haveeachedadifferent
conclusion."Hunter Douglas|nc.v. NLRB 804 F.2d 808, 81&3d Cir. 1986);see e.g, Fargnoli
v. Massanari247 F.3d 34, 38 (3d Cir. 200t Where the ALJX findings of fact are supported
by substantial evidence, we are bound by those findings, even if we would have decided the
factual inquiry differently.”)citing Hartranft v. Apfe] 181 F.3d 358, 360 (3d Cir. 1999K.K.,
2018WL 1509091 at*4 (* [T]he districtcourt... is [not] empoweredo weightheevidenceor

substitutats conclusiondor those of thdact-finder.””) (quotingWilliamsyv. Sullivan 970 F.2d

1178, 11833d Cir. 1992)).

NeverthelessheThird Circuit cautionghatthis standardf reviewis not “atalismanic
or selfexecutingformulafor adjudication.”’Kentv. Schweiker710 F.2d 110, 11#d Cir. 1983)
(“ThesearcHor substantiakvidences thus agualitativeexercisewithoutwhich ourreview of
socialsecuritydisability caseseaseso be merelydeferentiandbecomesnsteadasham.”);
seeColemanv. Comnir of SocSec, No. 15-6484, 2016VL 4212102at*3 (D.N.J.Aug. 9,
2016). The Courthasa dutyto “review theevidencdn its totality” and“take into account
whateverin therecordfairly detractdrom its weight.” K.K., 2018WL 1509091 at *4 (quoting
SchonewolV. Callahan 972F. Supp. 277, 284 (D.N.J. 199(Cjtationsand quotationomitted));
seeCotterv. Harris, 642 F.2d 700, 70@d Cir. 1981) étatingthatsubstantial evidenaxists
only “in relationshipto all the other evidenda therecord”). Evidence is not substantial if “it is

overwhelmed by other evidence,” “really constitutes not evidence but mere conclosion,”

3
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“ignores, or fails to resolve, a conflict created by countervailing evidewalace v. Sec'’y of
Health & Human Servs722 F.2d 1150, 1153 (3d Cir. 1983) (citikgnt 710 F.2dat 114) see
K.K., 2018WL 1509091 at*4. TheALJ decision thus must kst asideif it “did nottakeinto
accounttheentirerecordor failed to resolveanevidentiaryconflict.” Schonewo|f972F. Supp.
at 284-85(citing Goberv. Matthews 574 F.2d 772, 77@d Cir. 1978))

AlthoughanALJ is notrequired‘to useparticularlanguage oadhereo aparticular
formatin conductingthe] analysis’ the decision mustontain“sufficientdevelopment of the
recordandexplanatiorof findingsto permitmeaningfulreview.” Jonesv. Barnhart 364 F.3d
501, 5053d Cir. 2004)(citing Burnettv. Comm’rof Soc. Se, 220 F.3d 112, 119 (3dir.
2000));seeK.K., 2018WL 1509091 at *4. The Court“need|[s]from the ALJ not onlyan
expression of the evidence stwnsideredvhich supports theesult,butalsosomeindicationof
the evidencaevhichwasrejected.” Cotter, 642F.2d at 705-06;seeBurnett 220 F.3dat 121
(“Although theALJ mayweighthecredibility of theevidence[s/lhe must give somiadication
of the evidenceavhich [s/]herejectsand[the] reason(sjor discounting suckvidence.”)citing
Plummerv. Apfel 186F.3d422, 429 (3dCir. 1999)).“[T]he ALJ is not requiredo supply a
comprehensive explanatidor therejection of evidencejn mostcasesasentencer short
paragraptwould probablysuffice.” Cotter, 650 F.2cat482. Absensucharticulation,the Court
“cannottell if significant probativevidencevasnotcreditedor simply ignored.”ld. at 705.As
the Third Circuit explains:

Unlessthe [ALJ] hasanalyzedall evidenceand has sufficiently explainedthe

weight[s/]hehasgivento obviously probaive exhibits,to saythat[the] decisionis

supported by substantiaVidenceapproachesn abdicationof the court’s duty to

scrutinizetherecordasa wholeto determinewhether the conclusioneachecdare
rational.

Gober, 574 F.2d at 776eeSchonewo|f972F. Supp.at 284-85.

4
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Following review of the entire record on appeal from a denial of benefits, the Court ca
enter “a judgment affirming, modifying, or reversing the decision of the [Commissiongrjofvi
without remanding the cause for a rehearind’U.S.C. § 405(g). Remand is appropriate if the
record is incomplete or if the ALJ’s decision lacks adequate reasoning omsatteajical or
contradictory findingsSee Burneft220 F.3d at 119-2odedworny v. Harris745 F.2d 210,
221-22 (3d Cir. 1984). Remand is also appropriate if the ALJ’s findings are not the product of a
complete review which “explicitly weigh[s] all relevant, probative and availebilgence” in the
record. Adorno v. Shalala40 F.3d 43, 48 (3d Cir. 1994) (internal quotation marks omitted);
A.B.on Behalf ofY.F.v. Colvin, 166F. Supp.3d 512, 51@.N.J.2016). Adecisionto “award
benefitsshould banadeonly whentheadministrativerecordof the casehasbeenfully
developecandwhensubstantiakvidenceon therecordasa wholeindicatesthattheclaimantis
disabledandentitledto benefits.”"Podedworny 745 F.2cdat 221-22(citationandquotation
omitted);seeA.B, 166F. Supp.3dat518.In assessingvhethertherecordis fully developedo
supportanawardof benefits courtstakea mordiberal approactwhenthe claimanthasalready
facedlongprocessinglelays.See e.g, Moralesv. Apfel 225 F.3d 310, 32(Bd Cir. 2000).An
awardis “especiallyappropriatavhen“further administrative proceedings would simply prolong
[Plaintiff's] waiting and delay his ultimate receipt of benefi8ddedworny745 F.2d at 223;
seeSchonewo|f972F. Supp.at 290.

B. Sequential Evaluation

The Social Security Aastablishes five-step sequential evaluation procéss
determiningwhether gplaintiff is disabled within the meaning of the statute. 20 C.F.R. §

404.152@a)(4). “The claimant bears the burden of proof at steps one through four, and the
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Commissioner bears the burden of proof at step fi@mith v. Comm’r of Soc. Se631 F.3d
632, 634 (3d Cir. 201q¥iting Poulos v. Comm’r of Soc. Sed74 F.3d 88, 92 (3d Cir. 2007)).

At step one, the ALJ determines whether the plaintiff is currently engagetstantial
gainful activity. 20 C.F.R. 8§ 404.1520(b). If so, then the inquiry ends becayseaititéf is not
disabled.

At step two the ALJ decides whether the plaintiff has a “severe impairnoent”
combination of impairments that “significantly limits [the plaintiff's] physical or meriditg
to do basic worlactivities[.]” 20 CF.R. 8 404.1520{cf the plaintiff does not have a severe
impairment or combination of impairments, then the inquiry ends becaugkithtéf is not
disabled. Otherwise, the ALJ proceeds to step three.

At step thregthe ALJ decides whether tp&aintiff’'s impairment or combination of
impairments “meets” or “medically equals” the severity of an impairment in the Listing
Impairments (“Listing”) found at 20 C.F.R. 8§ 404, Subpart P, Appendix 1. 20 C.F.R. §
404.1520(d). If so, theméplaintiff is presumed to be disabled if the impairment or combination
of impairments has lasted or is expected to last for a continuous period of at leastti loh
at 8 404.1509. Otherwise, the ALJ proceeds to step four.

At step four the ALJ must determine the plaintiffesidual functional capacity (“RFC”)
and determine whether tipéaintiff can perform past relevant work. 20 C.F.R. § 404.1520§e), (
If the plaintiff can perform past relevant work, then the inquiry ends bedagipkintiff is not
disabled. Otherwise, the ALJ proceedsh® finalstep

At step five, the ALJ must decide whether giaintiff, consideringhe plaintiffsRFC,
age, education, and work experience, can perform other jobs that exist in significantsnmmbe

the national economy. 20 C.F.R. § 404.1520fghe ALJ determines that thmaintiff cando
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so, then theplaintiff is not disabled. Otherwise, tp&intiff is presumed to be disabled if the
impairment or combination of impairments has lasted or is expected to last forraicosti
period of at least twelve months.

1. ALJDECISION AND APPELLATE ISSUES

The Plaintiff was30 years old and met the insdrstatus requiremenagtil June 30,
2011, thedateon which she wakast insuredor disability insurance benefits. R. 728. At step
one, the ALJ found tha&laintiff had not engaged in substantial gainful actisityce her alleged
disability onset date, June 1, 2005, until the lapse of her insured status. R. 74.

At step two the ALJ found that Plaintiff suffered from the following severe impairments:
lupus and obesityd. The ALJ also found th&laintiff's fioromyalgia, hypothyroidism, and
hypertension were not sevele.

At step thregthe ALJ found that Plaintiff did not suffer an impairment or combination
of impairments that met or medically equaled the severity of any Listing—R574

At step four, the ALJ found that Plaintiff had the RFC to perfeeghentaryvork
subject to various additionkitations. R 75-79. The ALJ also found that this RFC did not
permit the performance of Plaintiff's past relevant work éslephone solicitog child care
attendant/nursery school attendant, acdshier R.78-79.

At step five, the ALJ found that a significant number of jeba, approximately
65,000 jobs as an order clerk; approximately 48,000 jobs as a document prepaper;
approximately 17,000 jobs as an addressxeisted in the national economy and could be
performed by an individual with Plaintiff’'s vocational profile and RFC8®.The ALJ
therefore concluded that Plaintiff was not disabled within the meaning of the Seciaity

Act at any timgrom June 1, 2005erallegeddisability onset date, through June 30,20the,

7
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dateon which she wakast insuredid.

Plaintiff disagrees with the ALJ’s findings stegs three and four and asks that the
decision of the Commissioner be reversed and remanded with directions for the granting of
benefits or, alternatively, for further proceedinggintiff's Brief, ECF No. 21. The
Commissioner takes the position that his decision should be affirmed in itsyeldicause
the ALJ’s decision correctly applied the governing legal standards, reflectederatisin of
the entire record, and was supported by sufficient explanation and substantial evidence.
Defendant’s Brief Pursuant to Local Civil Rule ®ECF No. 24.

V. DISCUSSION

A. Obesity

Plaintiff argues thathe ALJ erred by failing to meaningfully evalu®kintiff's obesity
at step three and at subsequent stepsdardance with SSR 6Pp. Plaintiff’s Moving Brief
ECF No. 21, at 1:323. Although obesity was removed as a “listed impairment” in 1999, the
Court of Appeals for the Third Circuit has recognized that this remai@inot eliminate
obesity as a cause of disabilitpiaz v. Comm’r of Soc. Se&77 F.3d 500, 503 (3d Cir. 2009)
(citing SSR 00-3p, 65 Fed. Reg. 31039, 31040-42 (May 15, 2000)). “To the contrary, the
Commissioner promulgated SSR 00-3p, indicating how obesity is to be considered. This SSR
replaced an automatic designation of obesity &tedlimpairment, based on a claimaimteight
and weight, with an individualized inquiry, focused on the combined effect of obesity and other
severe impairments afflictg the claimart]” Id. “Although SSR 083p was superseded by SSR
02-1p, 67 Fed. Reg. 57859, 57859 (Sept. 12, 2002), SSR 02-1p did not materially amend SSR
00-3p” Id. (citations omitted)see als&SSR 063p, 65 Fed. Bg.31039-01 (May 15, 2000)

(“[O] besiy may increase the severity of coexisting or related impairments to the extenethat th
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combination of impairments meets the requirementsLastang. This is especially true of
musculoskeletal, respiratory, and cardiovascular impairments. It may aise lber other
coexisting or related impairments, including mental disorders.”).

SSR 021p provides in relevant part as follows:

[W]e consider obesity to be a medically determinable impairment and remind
adjudicators to consider its effects when evalggatirsability. The provisions also
remind adjudicators that the combined effects of obesity with other impairments
can be greater than the effects of each of the impairments considered separately.
They also instruct adjudicators to consider the effects of obesity not only under the
listings but also when assessing a claim at other steps of the sequential evaluation
process, including when assessing an individual’s residual functional capacity.

Because there is no listing for obesity, we will find that an individual with obesity
“meets” the requirements of a listing if he or she has another impairment that, by
itself, meets the requirements of a listing. We will also find that a listing is met if
there is an impairment that, in combination vatiesity, meets the requirements of

a listing.This is especially true of musculoskeletal, respiratory, and cardiovascular
impairments. It may also be true for other coexisting or related impairments,
including mental disorders.

For example, when evaluag impairments under mental disorder listings 12.05C,
112.05D, or 112.05F, obesity that is “severe,” satisfies the criteria in listing
12.05C for a physical impairment imposing an additional and significant-work
related limitation of function and ilstings 112.05D and 112.05F for a physical
impairment imposing an additional and significant limitation of function.

We may also find that obesity, by itself, is medically equivalent to a listed
impairment.. . . For example, if the obesity is efich a level that it results in an
inability to ambulate effectively, as defined in sections 1.00B2b or 101.00B2b of
the listings, it may substitute for the major dysfunction of a joint(s) due to any cause
(and its associated criteria), with the involvetneihone major peripheral weight
bearing joint in listings 1.02A or 101.02A, and we will then make a finding of
medical equivalence.. .

We will also find equivalence if an individual has multiple impairments, including
obesity, no one of which meets equals the requirements of a listing, but the
combination of impairments is equivalent in severity to a listed impairrfent.
example, obesity affects the cardiovascular and respiratory systems bedaese of
increased workload the additional body maks¢s on these systems. Obesity
makes it harder for the chest and lungs to expand. This means that the respiratory

9
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system must work harder to provide needed oxygen. This in turn makes the heart
work harder to pump blood to carry oxygen to the body. Becthesdody is
working harder at rest, its ability to perform additional work is less than would
otherwise be expected. Thus, we may find that the combination of a pulmonary or
cardiovascular impairment and obesity has signs, symptoms, and laboratory
findings that are of equal medical significance to one of the respiratory or
cardiovascular listings. [Footnote omitted.]

However, we will not make assumptions about the severity or functional effects of
obesity combined with other impairments. Obesity in coatimn with another
impairment may or may not increase the severity or functional limitations of the
other impairment. We will evaluate each case based on the information in the case
record.

SSR 021p, 67 Fed. Reg. 57859-02. Accordinglgn“ALJ must meangfully consider the effect

of a claimans obesity, individually and in combination with her impairments, on her workplace

function at step three and at every subsequent dégw, 577 F.3dat 504 “For meaningful

judicial review, the ALJ must provide a discussion of the evidence and an explanation of

reasoning, . . . but we do noéquire the ALJ to use particular language or adhere to a particular

format in conducting his analygis” Woodson v. Comm’r Soc. Se@61 F. App’x 762, 765—66

(3d Cir. 2016) (quotindones 364 F.3dat 505). However, “[c]lonclusorgtatements that a

condition does not constitute the medical equivalent of a listed impairment areciesiiffi

Diaz, 577 F.3cat504.

Here,the ALJ identified obesity as one of Plaintiff’'s severe impairments at stepftwo
the sequential evaluatiR. 74.At stepthree, the ALExpressly noted the guidelines set forth in
SSR 021p and concluded th&aintiff’'s obesity when considered in combination with her other
imparments, desnot meet or medically equal any listing, reasoning as follows:

In the present case, the record shows that between the June 1, 2005 alleged onset

date and thdune 30, 2011 date last insured, the claihsalofpus was generally

under control andvas notdisabling, even ircombination with her obesity. The

claimant got married and had 2 childréuaring this period, and her pregnancies

were described as uneventful. The claimant did not hayeostpartum flareps
of lupus. The claimant testifiethat she had a lot of help from lparents in taking

10
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care of the children, but this is not documented in the record and progress notes
from the period at issue generally note few complaints. In sum, | find that during
the periodfrom June 1, 2005 through June 30, 2011, even when obesity is
considered in combination withe claimarits lupus, the claimant does not meet or
equal any of the listings in Appendix 1, Subpart P, Regulations No. 4.
R. 75.The ALJ alsadiscussed Plaintiff's lupuat step threenoting that the conditiowas
generally under control during the relevant time perfiddAt step four, the ALJ again
consideredPlaintiff's obesity, finding thateven when obesity is considered in combination with
the claimant’s lupust did not result in aidabling limitation of functioning.” R. 771n reaching
this finding, the ALJ specifically considergdars of medical recosdietailing Plaintiff's lupus
as well as her fibromyalgiancluding,inter alia, reportsindicatingthather lupus and
fiboromyalgia hadccausednly minor symptomghat Plaintiffwas doing well, withoutash or
joint issues in 2009hat Plaintiff had uneventful pregnancies without postpartum lupus flare-
ups,thather lupus was controlled with improved symptoms whensigerestarted on Imuran
andthatshe was able to care fber children without help from her parents. R-78& The ALJ
also noted that Plaintifivas able to sit for an hoat theadministrativehearingandwas able to
drive to the hearinggnd manifestegtery minor fibromyalgia trigger point&d.; see alsdR. 68-
73 (detailing years of record evidertwefore step one of the sequential evaluatiociuding,
inter alia, Plaintiff’'s weight over the years, unremarkable physical examirgfpoogress notes
that she was doing well, and that Imuran controlled her lupus and reduced her symptoms), 74
(noting at step two that in July 2005, Plaintiff had only minor fiboromyalgia trigger points and
that fibromyalgia was not mentioned as an issue Jatilary 2014, which was after the date last
insured).

Plaintiff neverthelessontends that the ALJ did not meaningfully consider her obesity,

lupus, or other impairments and instead made “[e]xotic observatimiisas plaintiff's marriage

11
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or odd assertions of the lack of ‘any postpartum flare ups of [§ipuBlaintiff’'s Moving Brief
ECF No. 21, pp. 1923. However, as set forth aboviee ALJproperly considered Plaintiff's
obesity at step three and at subsequent steps whendgnizedPlaintiff’'s obesty as a severe
impairment, recognized that he must consttlereffect of Plaintiff'sobesity on her other
impairments, found that none ofaihtiff’s impairments, whether considered singly or in
combination, met or equaled a listed impairment, and specifically atetai considered
Plaintiff's musculoskeletal impairmesitand the limitations imposed lilge impairmens—n
determiningPlaintiffs RFC. The ALJexpressly found, after engaging in that analysis, that
Plaintiff's impairments did not preclude the performance of substantial gainful emplogrnoent
to June 30, 2011. R. #B0; see also Diaz577F.3dat 504 Woodson661 F. App’xat 765—-66;
Jones 364 F.3d at 505s(ating thatf the ALJ’s decision, fead as a whole, illustrates that the
ALJ considered the appropriate factors in reaching the conclusigthiataimant]did not

meet the requirements for any listihgt]his discussion satisfieBurnetts requirement that
there be sufficient explanah to provide meaningful review of the step three determirgtion
Herron v. Comm’r of Soc. Se@86 F. App’x 68, 71 (3d Cir. 2010) (finding substantial evidence
supported the ALJ’s conclusion that the claimant did not suffer from a listed mgrdiwhee,
inter alia, “[a]lthough[the claimant]is obese, there is substantial evidence that she could
perform all activities of daily living and could drive and care for her children duringrie¥
SSR 021p. Finally, based on this recorth) the extent that Plaintiff speculatesvithout citation
to record evidencethather obesity is disabling, such speculation is unpersusaee.
Woodson661 F. App’x at 765 (“Woodson simply speculates about how his obesity might
exacerbate othe@mpairments—his back disorder, complaints of pain, arthritic knees, congestive

heart failure, asthma attacks, or sleep apnea But Woodson never points to specific medical

12
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evidence in the record to demonstrate that his obesity, in combination Rethirapairments, is
sufficiently disabling. Instead, the evidence before the ALJ suggests oth&rwisegas V.
Colvin, No. CV 15-2502, 2017 WL 123436, at *5 (D.N.J. Jan. 11, 2017) (affirming denial of
benefits whereinter alia, “[a]lthough [the ALJ’s] analysis is rather brief, it is appropriate given
the absence of any medical evidence in the record indicating that Mr. Vargas’s olsesity ha
affected his functioning in any way. Further, Vargas points to fordenes v. ColvinNo. CV
14-6778, 2016 WL 7338528, at *6 (D.N.J. Dec. 19, 2@1dgre, ALJ OLeary considered
Plaintiff's obesity both individually and in combination with his other impairments. Plaintiff
points to no evidence in the record to illustrate that the ALJ failed to appropriateiyie
obesity.”). The Court therefore finds that the ALJ’s discussion of Plaintiff's phiessufficient
and permits meaningful judicial revie®eeDiaz, 577F.3dat 504 Woodson661 F. App’xat
765-66 SSR 021p.

B. Step Three

Plaintiff next complainghatthe ALJ’s analysis at step three of the sequential evaluation
is flawedbecause it does not discuss medical equivalence, nor does it consider the combination
of all of Plaintiff's impairments Plaintiff's Moving Brief ECF No. 21, pp. 233. Plaintiff
specifically complains that the ALJ errgdevaluating her fibromyalgia, diabetes,
hypothyroidism, hypertension, and lupic.

At step three, an ALJ consideshiether the combination of the claimanthedically
determinable impairments meetsequals the severity of one of the impairments in ibgng
of Impairments. 20 C.F.R. 8§ 404.1520(a)(4)(#) imparment meets a listed impairment if it
satisfies “all of the specified medical criteria. An impairment that manifests only some of those

criteria, no matter how severely, does not qualifydhes 364 F.3d at 504 (quotingullivan v.

13



Case 2:18-cv-03362-NMK  Document 26 Filed 11/19/20 Page 14 of 32 PagelD: 689

Zebley 493 U.S. 521, 530 (1990)) (emphasis in original). “A claimant cannot qualify for benefits
under the ‘equivalence’ step by showing thatdterall functional impact of his unlisted
impairment or combination of impairments is as severe as that of a listed impaiZdedhey at
531(emphasis added). “[T]he medical criteria defining the listed impairmemts¢dy at a
higher level of severity than the statutory standard” because the “listings dgbi@enmants that
would prevent an adult, regardless of his age, education, or work experience, fromipgrform
anygainful activity, not just ‘substantial gainful activity Il. at 532 (emphasis in original)
(quoting 20 C.F.R. § 416.925(a)). Although an ALJ is not required to use “particular language”
when determining whether a claimant meets a listing, the ALJ’s discussion anigedor
“meaningful review.”Jones 364 F.3d at 505 (citinBurnett 220 F.3d at 120). Accordingly, if
the ALJ’s decision, fead as a whole, illustrates that the ALJ considered the appropriate factors
in reaching the conclusion th#he claimant]did not meet the requirements for any listing
“[t]his discussion satisfieBurnetts requirement that there be sufficient explanation to provide
meaningful review of the step three determinatidah.
1. Fibromyalgia

Although listed under a heading challenging the ALJ’s findings at step Bieaetiff
alsoapparently challenges the ALJ’s consideration of her fiboromyalgia at step two, suggest
that “we must begin with the total elimination” of her fibromyalgaaonsevere impairment.
Plaintiff's Moving Brief ECF No. 21, pp. 2329. Fibromyalgia “is a complex medical condition
characterized primarily by widespread pain in the joints, muscles, tendons, or rdatisgses
that has persisted for at least 3 months.” SSR 12-2p. Under SR azlaimant can establish
fiboromyalgia as a severe medically determinable impairment by presentinggepfganedical

evidence” that satisfies one of ttveo sets of criteridor the diagnosis, based on criteria

14
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established byhe American College of Rheumatology (“ACRthe 1990 ACR Criteria for the
Classification of Fibromyalgia (the “1990 Criterig’jr the 2010 ACR Preliminary Diagnostic
Criteria (the “2010 Criteria™.ld. “Appropriate medical evidence” includagphysiciais
diagnosis along with documentation that the physician has “reviewed the perssdital
history and conducted a physical exaid.”Conclusory statements by a medical provider that a
patient suffers fsm fibromyalgia are insufficient to meet a claimant’s burden at step two for
establishing a medically determinable impairndeRbox v. Comm’r of Soc. SedNo. 1:19€V-
04879, 2020 WL 1888251, at *5 (D.N.J. Apr. 16, 2020).

Oncefibromyalgia isdetermined to be a medically determinable impamtyan ALJ

mustthen evaluatéthe intensity and persistence of the person’s pain or any other symptoms and

3Under the 1990 Criteria, an ALJ may find that a person suffers from fiboromyath&t person
has all three of the following: (1) a history of widespread pain in all quadrants lmddigehat
has persisted for at least three months; (2) at least eleven positive tantiebiteterally both
above and below the waist on physical examination; arffigf¥)dence that other disorders
that could cause the symptoms or signs were exclUdedtefore, it is common in cases
involving [fibromyalgia] to find evidence of examinations and testing that rule out other
disorders that could account for the person’s symptoms and dign@fmphasis added).
4Under the 2010 Criteria, an ALJ may find that a person suffers from fibromyatbet fherson
has all three of the following: (1) a history of widesgul pain; (2) “[r]lepeateshanifestations of
six or more [fibromyalgia] symptoms, signs, or co-occurring conditiesysecially
manifestations of fatigue, cognitive or memory problems (“fibro fog”), waking ursfedic
depression, anxiety disorder, or irritable bowel syndfpenad (3) {e]videncethat other
disorders that could cause these repeated manifestations of symptoms, signs, or co-occurring
condition were excludéd’ Id. (emphasis added). Symptoms or signs include “somatic
symptoms,” including the followingnuscle pain, irritable bowel/adrome, fatigue or tiredness,
thinking or remembering problems, muscle weakness, headache, pain or cramps in the abdomen,
numbness or tingling, dizziness, insomnia, depression, constipation, pain in the upper abdomen,
nausea, nervousness, chest pain, blurred vision, fever, diarrhea, dry mouth, itching, wheezing,
Raynaud’s phenomenon, hives or welts, ringing in the ears, vomiting, heartburn, oral ulcers, loss
of taste, change in taste, seizures, dry eyes, shortness of breath, loss &, aggletisun
sersitivity, hearing difficulties, easy bruising, hair loss, frequent urination, or bladdemspd.
Some ceoccurring conditions may include irritable bowel syndrome, depression, anxiety
disorder, chronic fatigue syndrome, irritable bladder syndromestitial cystitis,
temporomandibular joint disorder, gastroesophageal reflux disorder, migraine, asriesfle
syndromeld.
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determine the extent to which the symptoms limit the pésstapacity for work.SSR 122p.
At step two,an ALJ considersvhether the fibromyalgia is “severe” and considénsse
symptom(s) in deciding whether the persampairment(s) is severe. If the persopain or
other symptoms cause a limitation or restriction that has more than a minimal effext on th
ability to perform basic work activitiegan ALJ] will find that the person has a severe
impairment(s). Id. Next, fibromyalgia “cannot meet a listing in appendix 1 because
[fibromyalgia] is not a listed impairmenAt step 3, thereforgthe ALJ] deteminds] whether
[fibromyalgia] medically equals a listing (for example, listing 14.09D in the listing f
inflammatory arthritis), or whether it medically equals a listing in combination with @atdeas
other medically determinable impairménd.

Here,the ALJ concludeat step twdhat the evidence establishibdt Plaintiff's
fibromyalgiawasa nonseverampairment reasoning as follows:

The claimant has fibromyalgia. Progress notes fromruaep 6, 2001 note
fibromyalgia withmultiple tenderspots, but on February 12, 2001, the claimant
was noted to have only mindibromyalgia spots (Exhibit 8F, pp. 2b).
Fibromyalgia tender spots were noted throughoubtigy on February 23, 2005,

and the claimant was started on antifioromyalgia treatigiexitibit 8F, p. 20), but

on July 27, 2005, only very minor fibromyalgia trigger spots were noted (Exhibits
2F and 8F). Subsequent reports focus on the claim8hE and two pregnancies,
andfibromyalgia was not mentioned again as an issue until January 17, 2014, when
multiple triggerspots were noted (Exhibit 2F, p. 30), but this is well after the June
30, 2011 date last insureduring the period at issue, the record does not show a
consistent history of widespread pain atdeast 11 of 18 positive bileral tender
points, as required by the 1990 ACR Criteria forGhessification of Fibromyalgia.

In addition, the record does not show a history of widesppead and repeated
manifestations of 6 or more fiboromyalgia symptoms, eocourring conditions

such as fatigue, cognitive or memory problems, waking unrefreshed, depression,
anxiety disorder, or irritable bowel syndrome, as required by the 2010 ACR
Preliminary Diagnostic Criteria (Social Security Ruling (SSR) -2@.
Accordingly, I find that the laimants fibromyalgia had no more than a minimal
effect on her ability to perfon basic work activitiesluring the period from June 1,
2005 through June 30, 2011 and was a “sewveré impairment.
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R. 74. While the ALJ did not specifically address fibromyalgia at step three, “tHe éégision,
read as a whole, illustrates that the ALJ considered the appropriate factashing the
conclusion thafthe Claimant]did not meet the requirements for any listing, including”
fiboromyalgia. See Jones364 F.3d at 50%f. Lopez 270 F. App’x at 122 (finding that the

“ALJ’s failure to discuss specific Listings is not reversible errorhecause the ALJ analyzed all
the probative evidence and explained hisiBien sufficiently to permit meaningful review”);
Rivera 164 F. App’x at 26263; Saich o/b/o N.E.S. v. Comm’r of Soc. SHo. CV 16-3346,
2017 WL 3718109, at *5 (D.N.J. Aug. 29, 2017) (finding the ALJ’'s medical equivalence
analysis sufficient to allow for meaningful review because, althobgef, elsewhere in the
decision (and particularly in his functionedruivalence analysis)’ the ALJ discussed the
relevant medical and educatal records and testimony). For example, in addition to his analysis
at step two, the ALJ again considered Plaintiff's fiboromyalgia at step four whimgrthe
RFC,stating that “[a]giscussed previously, very minor fibromyalgia trigger spots were noted
on July 27, 2005 (Exhibits 2F and 8F), but fibromyalgia does not afipbaran issue again

until January 17, 2014 (Exhibit 2F, p. 30). There is no evidence thelaih®ants fibromyalgia
was a severéimpairment until after thidate last insuredjad passetiR. 78; see alsdR. 68-

69, 71 (letailing medical evidence regardiRtpintiff's fiboromyalgia prior to step ortbat

further supports the ALJ’s determinationater steps in the sequential evalualidrhis

thorough review by the ALJ of the evidence relevaRlantiff's fibromyalgiapermits
meaningful review by this Courgeelones 364 F.3d at 505f. Klangwald v. Comm’r of Soc.
Sec, 269 F. App’x 202, 204 (3d Cir. 2008) (“After broadly concluding that [the claimant] ‘has

no impairment, which meets the criteria of any of the listed impairments,’ the Addd this
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conclusion with a searching review of the medical evidence. Under our precéuleriss,
sufficient.”).

Plaintiff nevertheless contends tHat]hen the Court compares these requirements [set
forth in SSR 12-2pyith the treatingheumatologistgsic] treatment noteat Tr.357, 359-360,
366-367, 376, 380-382, 528-530, 543-549, and 558-560 it becomes an evidmnteanty that
plaintiff meets the criteria set forth by tB®@mmissioner for the establishment of fiboromyalgia as
a severempairment. Plaintiff's Moving Bief, ECF No. 21, p. 2&Ilaintiff's argument is not
well taken.Although, Plaintiff cites to multiple pages in the recandmaking this argumenshe
offersno discussiomelating to theseitatiors. See id Notably, Plaintiff has not explainechat
this evidence shows, how this evideestabliskes that her fiboromyalgia was seveoe howthis
evidence shows thaer conditiormedically equals a listed impairmetd. The Courwill not
construct Plaintiff’'s arguments for h&eePadgett v. Comm’r of Soc. SeNo. CV 16-9441,
2018 WL 1399307, at *2 (D.N.J. Mar. 20, 201gB]ecause Plaintiff has articulated no analysis
of the evidence, the Court does not understand what argument Plaintiff has made Imgifé. Plai
has done no more than thrown down a few pieces of an unknown jigsaw puzzle and left it to the
Court to put them together. The Court does not assemble arguments for a party from
fragments). Accordingly, based on this recottie ALJ'streatment of Plaintiff's fiboromyalgia
does not require remand.

2. Diabetes

Plaintiff next complains tt, despite being “proven in the record[,]” “the decision doesn’t

mention diabetes as a severe impairment or a not severe impairment or as ainypaineent

5To the extent that Plaintiff challengegthLJ’s evaluatio of her treating rheumatologist, Anil
Kapoor, M.D., the Court addsses that issua its discussion oPlaintiff’s lupus.
18
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or as an impairment at alt.doesn’t exist. It simply disappears at steps 2 and 3 and doesn’t
materialize in the later portions of the decision or virtually anywhere in thsialetiPlaintiff's
Moving Brief ECF No. 21, p. 29. Plaintiff goes on to argue that “[s]uch disappearance prejudices
every step of the sequential evaluation and rendeetime decision incompleteld. at 29-30.

Plaintiff's argument is not well taken. As a preliminary matter, Plaiptdizides no
citation to the record for her assertion that her diabetes is “proven in the fécded! id at 29.
The Court will not hunt through the record to find evidence to support her poSiéerAtkins v.
Comm’r Soc. SecNo. 19-2031, 2020 WL 1970531, at *4 (3d Cir. Apr. 24, 2@2)udges are
not like pigs, hunting for truffles buried in the record.”) (quotgeblers’ Pa. Hybrids, Inc. v.
Doebler, 442 F.3d 812, 820 n.8 (3d Cir. 2006)) (internal citation omikté&dhited States v.
Claxton 766 F.3d 280, 307 (3d Cir. 2014)T] his Court has frequently instructed parties that
they bear the responsibility to comb the record and point the Court to the facts that sigiport t
arguments).

Moreover,an ALJ is not expected “to make referencevery relevant treatment note in
a case.Fargnoli v. Massanari247 F.3d 34, 42 (3d Cir. 2001). NotakdyALJ is entitled to
overlook evidence that is “neither pertinent, relevant nor probatienson v. Comm’r of Soc.
Sec, 529 F.3d 198, 204 (3d Cir. 2008ge alsdHur v. Barnhart 94 F. App’x 130, 133 (3d Cir.
2004)(rejecting argument that ALJ’s failure to discussays required remand because “[t]here
is no requirement that the ALJ discuss in its opinion every tidbit of evidence included in the
record. Even irFargnoli, the court conceded that it did not expect the ALJ to make reference to
everypiece of relevant informatidp(emphasis in the originalHere,Plaintiff asserts, without
citation to the record, that her diabetes is “proven in the record[,][dutliagnosis alone . . .

does not demonstrate disability=dley v. Comnn of Soc. Seg 349 F. App’x 805, 808 (3d Cir.
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2009)(citing Petition of Sullivan904 F.2d 826, 848d Cir. 1990); see alsdPhillips v.
Barnhart 91 F. App’x 775, 780 (3d Cir. 2004 The claimant’slargument incorrectly focuses
on the diagnosis of an impairment rather than the functional limitations that resuthfo
impairment. A diagnosis of impairment, by itself, does not establish entitlementefitdender
the Act”). Plaintiff cites to no medical evidence documenting how her diabetes irhgairs
functioningor resuls in greater or different restrictions than those found by the ALJ and which
would lead to a different outcomgee Plaintiff's Mowg Brief ECF No. 21, pp. 2280.
Accordingly, based on this record-e:, where Plaintiff has made no showing how the ALJ’s
failure to specifically mentioherdiabetes harmelder—the ALJ’s failure is, at most, harmless
error and does not require remaBee hinseki v. Sander$56 U.S. 396, 469.0 (2009)
(“[T] he burden of showing that an error is harmful normally falls upon the party attacking the
agency'’s determination . . [T]he party seeking reversal normally must explain why the
erroneous ruling caesd harni’); Rutherford v. Barnhart399 F.3d 546, 553 (3d. Cir. 2005)
(finding that “a remand is not required here because it would not affect the outcome of the
case”) Chetoka v. ColvinNo. CIV.A. 13-941, 2014 WL 295035, at *13 (W.D. Pa. Jan. 27,
2014)(*Although Plaintiff is correct that the ALJ did not provide a discussion of her alleged
sleep disturbances, hypertension, and bipolar disorder, this omission was not error. . . . None of
the sources thaxamined Plaintiff or her medical records attributed any limitations to these
alleged impairmenty.
3. Lupus, hypertension, and hypothyroidism

Plaintiff also argues that the ALJ erred at step three because he failed to consider the

combination ofherimpairments bothsevere and nesevere anderred in finding that Plaintifé

impairments were ndhe medicakquivalent of any listing?laintiff’'s Moving Brief ECF No.
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21, pp. 36-33. Plaintiff specificallypoints toPlaintiff's diagnosed lupus, hypertension and

hypothyroidism, an@rgueshat her conditions medically equal Listing 14.02, which addresses
systemic lupus erythematos{iSLE"). Id.

At the time of the ALJ’s decision on May 9, 2017, Listing 14.02 addressecSL
follows:

14.02 Systemic lupus erythematosus. As described in 14.900th:

A. Involvement of two or more organs/body systems, with:

1. One of the organs/body systems involved to at least a moderate level of severity;
and

2. At leas two of the constitutional symptoms or signs (severe fatigue, fever,
malaise, or involuntary weight loss).

Or

B. Repeated manifestations of SLE, with at least two of the constitutional
symptoms or signs (severe fatigue, fever, malaise, or involuntary weight loss) and
one of the following at the marked level:

¢ Listing 14.00D1 addresses how SLE is documented and evaluated:

1. Systemic lupus erythematosus (14.02).

a. General. Systemic lupus erythematosus (SLE) is a chronic inflammatogedisea
that can dkect any organ or body system. It is frequently, but not always,
accompanied by constitutional symptoms or signs (severe fatigue, fever, malaise,
involuntary weight loss). Major organ or body system involvement can include:
Respiratory (pleuritis, pneumonitis), cardiovascular (endocarditis, myocarditis
pericarditis, vasculitis), renal (glomerulonephritis), hematologic (anemia,
leukopenia, thrombocytopenia), skin (photosensitivity), neurologic (seizures),
mental (anxiety, fluctuating cognition (“lupus fog”), mood disorders, organic brain
syndrome, psychosis), or immune system disorders (inflammatory arthritis).
Immunologically, there is an array of circulating serum autbbodies and pro

and anti-coagulant proteins that may occur in a highly variablerpatt

b. Documentation of SLE. Generally, but not always, the medical evidence will
show that your SLE satisfies the criteria in the current “Criteria for the
Classification of Systemic Lupus Erythematosus” by the American College of
Rheumatology found ithe most recent edition of the Primer on the Rheumatic
Diseases published by the Arthritis Foundation.

20 C.F.R. § Pt. 404, Subpt. P, App. 1, § 14.00D1 (2017).
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1. Limitation of activities of daily living.

2. Limitation in maintaining social functioning.

3. Limitati(_)n in co_mpleting tasks in a timely manner due to deficiencies in

concentration, persistence, or pace.

20 C.F.R. 8 Pt. 404, Subpt. P, App. 1, 8 14.02 (2MN@hifestatons are'repeated’if they occur
an average of three times p@&ar, or once every 4 monthgth each occurrendasting 2 weeks
or more; or, if the manifestations do not last for 2 weeks but occur substantially nooenthg
than three times in a year or once every 4 month;tleey occur less frequently than an
average of three times a year or once every 4 months but last substantiallyiangeneeks.
Id. at§ 14.0013 A “marked” limitation means that the signs and symptonfSLdf interfere
seriously with a claimant’s ability to functiold. at§ 14.0015 (explaining further that, although
use of a scale is not required, “marked” would be the fourth point on adinéscale and that a
claimant mayhave a marked limitation when several activities or functions are impairedeor
when only one is impairedh claimant ‘need not be totally precluded from performing an
activity to have a marked limitation, as long as the degree of limitation seriouslyriedesfi¢h
[the claimant’s]ability to function independently, appropriately, and effectively.

At step two, the ALJ founthat Plaintiff's lupus was a severe impairment, that
Plaintiff's hypertension and hypothyroidisnerenot severe“Through the date last insured, the
claimants hypothyroidism and hypertensidid not result irany significant end organ damage
and had no more than a minimal effect on her abilifyeidorm basic work activities and were
‘non-severéimpairments. R. 74.At step three, the ALdoncluded that Plaintiifiid not meet or
medically equal Listing 14.02, reasoning as follows:

The claimant has lupus, but the record shows that it was generally under control

through the datdast insured (Exhibit 2F). The record does not document

involvement of 2 or more organs/baoslystems with one of the organs/body systems

involved to at least a moderate level of severity ankéast 2 of the constitutional
symptoms or signs (severe fatigue, fever, malaise, or involuntaght loss). The
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record does not show repeated manifestations of SLE, with at least 2 of the
constitution& symptoms or signs (severe fatigue, fever, malaise, or involuntary
weight loss) andne of the following at the marked level: (1) limitation of the
activities of daily living; (2)limitation in maintaining social functioning; (3)
limitation in completing tasks in a timelymanner due to deficiencies of
concentration, persistence, or pace. Therefore, | find thalaheants lupus did
not meet or equal Listing 14.02 through the date last insured.
R. 75. At step fourthe ALJ detailed years of medical evidence relevant to Plainfitfis
including,inter alia, thatprogress noteom June to August 200&flect that Plaintiff had only
minor lupus symptoms arttatnotes from September 2005 to March 2@@icatethat Plaintiff
was doing well, R. 76; in August 2006, Plaintiff complainefatifjue and arthralgias after a
first trimester miscarriage, but her examination waemarkable and she declined medication
(Imuran) later that month becaustge was not sympinatic,id.; in September 2006, Plaintiff
reported only marginal improvement in her lupus symptoms, but her examination was
unremarkableid.; Plaintiff denied any lupus symptoms in February 7, 2007, when she was six
months pregnant, and again on May 25, 27 progress notes from February 25, 20@8lect
periodic/minor SLEjd.; in March 2009, Plaintiff was doing well with no rash or joint issites,
progress notes from April 15, 200@flecta recurrence of Plaintiff's lupus symptoms, but
examination revealed only a minor forearm rash, and progress notes from June 24 and August
19, 2009, reflect that Plaintiff was doing well, R. 77; on September 23, 2009, Plaintiff reported
hair loss and increased fatigue, but notes from April 21 to October 4, 2010, reflect that her lupus
symptoms were under control while she was pregianprogress notes from November 11 to
December 30, 2010, reflect that Plaintiff was doing exceptionally well with no pastpanpus
flare-ups and normal thyroid functiom.; Plaintiff reported hair loss and lupus rash on January

26 and April 21, 2011, as well as bilateral knee tenderness on May 23j@0pflggress notes

from June 15, 2011, reflettat Plaintiff after having restartednuran, reported an improvement
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in her symptomsd. The ALJ also noteBlaintiff’ s testimonythat she was able to cam her
children and her home and that she is able to ddvdhe ALJ further noted th&tlaintiff was
able tosit for one hour through the administrative hearidg.

This thorough review by the ALJ of the evidence relevant to Listing 14.02 permits
meaningful review by this Courgeelones 364 F.3d at 505f. Klangwald v. Comm’r of Soc.
Sec, 269 F. App’x 202, 204 (3d Cir. 2008) (“After broadly concluding that [thienant] ‘has
no impairment, which meets the criteria of any of the listed impairments,’ the Addd this
conclusion with a searching review of the medical evidence. Under our precedsnss, thi
sufficient.”). This record constitutesigstantial evidnce supporting the ALJ’s findings at step
three that Plaintif§ SLE was generally under control through June 30, 2011, the date on which
Plaintiff was last insuredandthat the evidence does not reflect repeated manifestations of SLE
with at least two of theonstitutional sgnptoms or signs (severe fatigue, fever, malaise, or
involuntary weight lossyr any markedimitation of the activities of daily livingin maintaining
social functioning, orm completing tasks in a timetyanner due to deficiencies of
concentration, peigtence, or pac&0 C.F.R. § Pt. 404, Subpt. P, App. 1, § 14.02 (204/hjle
Plaintiff complains thathe ALJerred in failing to properly consider her ns@vere impairments
of hypertension and hypothyroidism in combination with her SLE and other mmgratis “the
ALJ’s decision, read as a whole, illustrates that the ALJ considered the apiadaciors in
reaching the conclusion thighe Claimant]did not meet the requirements for any listing,
including” Listing 14.02. See Jones364 F.3d at 50FRivera 164 F. App’x at 26263. Even if
the ALJ erredy not specifically referring to hypertension and hypothyroidism at step three,
Plaintiff has not established that this failln@&med her where substantial evidence supports the

ALJ’'s determination that she does not meet or medically equal any listing. According, tee ALJ’
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omission amounts, at most, to harmless error that does not require r&eefidnsekj 556
U.S.at409-10; Rutherford 399 F.3cat 553.

Plaintiff insiss thather SLE medically equals Listing 14.02, relyinglionitations and
findingsidentified ina medical source statemet#ted January 12, 2017, authorechby
treating rheumatologist, Anil Kapoor, M.Blaintiff’'s Moving Brief ECF No. 21, pp. 3233
(citing R. 562-63). Plaintiff's argument is not well taken

“A cardinal principle guiding disability eligibility determinations is that the ALJ adcor
treatingphysicians’ reports great weight, especially when their opinions reflect expert jpidgme
based on a continuing observation of the patient’s condition over a prolonged period of time.”
Nazario v. Comm’r Soc. Se@94 F. App’x 204, 209 (3d Cir. 2019) (quotikigrales v. Apfel
225 F.3d 310, 317 (3d Cir. 20003ge als®Brownawell v. Comm’r of Soc. Seb54 F.3d 352,
355 (3d Cir. 2008) (stating that an ALJ should give treating physicians’ opinions “great weight”)
(citations omitted)Fargnoli, 247 F.3d at 43 (3d Cir. 2001) (stating that a treating physician’s
opinions “are entitled to substantial and at times even controlling weight”) (ocgaimitted).
However, “[a] treating source’s opinion is not entitled to controlling weight if inisonsistent
with the other substantial evidence in [the] case recaruliert v. Comm’r Soc. Sed@46 F.
App’x 151, 153 (3d Cir. 2018) (quoting 20 C.F.R. § 404.1527(c)é2p;also Brunson v.
Comm’r of Soc. Sec704 F. App’x 56, 59—60 (3d Cir. 2017) (“[A]Jn ALJ may reject the opinion
of a treating physician when it is unsupported and inconsistent with the other evidence in the
record.”). “In choosing to reject the treating physician’s assessment, an ALJ nragket
speculative inferences from medical reports and ragact a treating physician’s opinion
outright only on the basis of contradictory medical evidence and not due to his or her own

credibility judgments, speculation or lay opinioMbrales 225 F.3d at 317 (internal quotation
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marks and citations omitted)n ALJ must consider the following factors when deciding what
weight to accord the opinion of a treating physician: (1) the length of the treatmeanhskligt
and frequency of examination; (2) the nature and extent of the treatment rbiati¢d)stte
supportability of the opinion; (4) the consistency of the opinion with the record as a whole; (5)
the treating source’s specialization; and (6) any other relevant factors. 20 C.F.R. §
404.1527(c)(1)¢6). Accordingly, “the ALJ still may choose whom to credit but ‘cannot reject
evidence for no reason or the wrong reasddutherland v. Comm’r Soc. Se€85 F. App’X
921, 928 (3d Cir. 2019) (quotirigorales 225 F.3d at 317kee also Nazarior94 F. App’x at
20910 (“We have also heldhat although the government ‘may properly accept some parts of
the medical evidence and reject other parts,’ the government must ‘provide sometsxpfar
a rejection of probative evidence which would suggest a contrary disposition.”) (qAckimgo
v. Shalala 40 F.3d 43, 48 (3d Cir. 1994 \torales 225 F.3d at 317 (“Where . . . the opinion of a
treating physician conflicts with that of a non-treating, non-examining physician, the ALJ ma
choose whom to credit[.]")Cotter, 642 F.2d at 706-07 (“Since it is apparent that the ALJ cannot
reject evidence for no reason or for the wrong reason, . . . an explanation from the ALJ of the
reason why probative evidence has been rejected is required so that a reviewiogrcourt
determine whether the reasonsrigjection were improper.”) (internal citation omitted).
Here,afterdetailing years of medical records, including progress notes from Dr. Kapoor,
the ALJ specifically considered Dr. Kapoor’s 2017 medical source opinion, but assigiitdd it “
weight; reasoning as follows:
In a January 12, 2017 medical source statement, Dr. Kapoor stated that the claimant
hasfibromyalgia with such symptoms as 11 of 18 specific tender points; cognitive
dysfunction;muscle pain and weakness; insomnia; sefargue; and depression.
Dr. Kapoor stated that thelaimant has chronic daily symptoms and no major

improvement is expected. The claimant doeshave the stamina and endurance
to work an easy job 8 hours per day, 5 days per week. @ndsisne manipul@on
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are limited to 50% bilaterally. The claimant has marked limitation ohthigities

of daily living; marked limitation in maintaining social functioning; and marked
limitation in completing tasks in a timely manner due to deficiencies in
concentratia, persistence, or pace. Dr. Kapoor stated that the claimant is likely to
be off task 25% of a typicalork day and estimated that she is likely to be absent
from work about 4 days per month. D¥apoor stated that the earliest date that
these conditions were present was May 23, 2011 (Exhibit 10

Dr. Kapoofs statement is given little weight as the doctor indicates that the 1990

ACR Criteriawere met but the statement indicates only 9 positive tender points and

does not indicate that thender points are found bilaterally. This tender point

analysis is contrary to Exhibit 4F where iinglicated that no fibromyalgia trigger

spots were present. Moreover, this statement is flfanuary 12, 2017, which is

past the [date last insured)js discussed previously, very minabrbmyalgia

trigger spots were noted on July 27, 2005 (Exhibits 2F and 8F), but fiboromyalgia

does not appedo be an issue again until January 17, 2014 (Exhibit 2F, p. 30).

There is no evidence that thlaimants fiboromyalgia was aseveré impairment

until after the[date kst insured] had passed. Dr. Kapoor’s records for the period at

issue generally show that the claimianELE was under control and thar 2

pregnancies were uneventful and do not mention fibromyalgia (Exhibit 2F).
R. 78. The Court finds no error the ALJ’s analysis in this regarDr. Kapoor’'s statement is
inconsistent with other medical evidence and is dated morditieayears aftedune 30, 2011,
the dateon which Plaintiff wadast insuredor benefits SeeHubert 746 F. App’xat 153
Brunson 704 F. App’xat 59-6Q BeetyMonticelli v. Comrir of Soc. Se¢ 343 F. App’x 743,
746 (3d Cir. 2009) (finding that the ALJ reasonably found that a doctor’s opinion nearly five
years after the date last insurdgicked probative valtidecaug it “shed no light” on the
claimant’s condition during the relevant periodyrter v. Comm’r of Soc. SedNo. CV 18-
03744, 2019 WL 2590994, at *4-5 (D.N.J. June 25, 2019) (finding that the ALJ did not err in
assigning little weight to a physician’s opinion on the basis that the opimi@s fendered more
than a year after [Plaintiff's] date last insured and [it] does not indicatettrelates backo the

disability evaluation periddl (citations omitted) Accordingly, the Court rejects Plaintiff's

request to remand on this basis.
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C. RFC

Plaintiff next argues that substantial evidence does not support the ALJ's RFC
determinationPlaintiff’'s Moving Brief ECF No. 21, pp. 34-4@\ claimant's RFC is the most
the claimant can do despite his or her limitati@C.F.R. 8§ 404.1545(a)(1). It is the ALJ who
is charged with determining a claimant’s RFC. 20 C.F.R. 88 404.1520%& 1546(c)seealso
Chandlerv. Comm’rof Soc. Sec667 F.3d 356, 361 (3d Cir. 2011T e ALJ—nottreatingor
examining physicians @tateagencyconsultants—mushaketheultimatedisability andRFC
determinations.”]citationsomitted).Whendetermininga claimant’'sRFC,anALJ hasa dutyto
considerall theevidencePlummer 186 F.3dat429. However, the ALJ need include only
“credibly establishedlimitations.Rutherford v. Barnhart399 F.3d 546, 554 (3d Cir. 2005ge
also Zirnsak 777 F.3d at 615 (stating that the ALJ has discretion to include “a limitation [that] is
supported by medical evidence, but is opposed by other evidence in the record” but “[t]his
discretion is not unfettered—the ALJ cannot reject evidence of a limitation for appaorted
reason” and stating that “the ALJ also has the discretion to include a limitadiois hot
supported by any medical evidence if the ALJ finds the impairment otherwise ciedible

Here, the ALJ determined that Plaintiff had the RFC to perform sedentarywitrk
certain additional limitations:

After carefulconsideration of the entinecord, the undersigned finds that, through

the date last insured, the claimant had the following residual functional capacity:

Theclaimant could perform sedentary work (lift and carry 10 pounds occasionally

and lesghan 10 pounds frequently; stand/walk@urs in an our day; and sit 6

hours in an &our day). The claimant can never climb ropes, ladders, or scaffolds

and can never bexposed taunprotected heights or hazardous machinery. The

claimant can occasionallglimb stairs and ramps; never craahd occasionally

stoop and crouchiWork must beperformed in an environment free of fgstced

production requirements and with omlgcasional changes to essential job function

where productivity is measured at the endhaf day. The claimant can pernfor
occasional reaching overhead and frequent reachimdj imther directions. The
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claimant can perform frequenifering. The claimant is able do only simple and
repetitive tasks.

R. 75. In making this determination, the ALJ detailed years of record evidence, inciotéing,

alia, progress notefsom June to August 2005, reflecting that Plaintiff had only minor symptoms
of lupus and fibromyalgia, and notes from September 2005 to March 2006, reftbetiispe
continued to do well, R. 76; in August 2006, Plaintiff complained of fatigue and arthralgias
recurringafter a recent first trimester miscarriage, but her examination was unedsieaakd

she declined medication (Imuran) later that month because she was not synepidmiati
September 2006, Plaintiff reported only marginal improvement in her lupus symptoms, but her
examination was unremarkabid,; Plaintiff denied any lupus symptoms in February 7, 2007,
when she was six months pregnant, and again on May 25, 2007, at her first postpéttidn vis
progress notes from February 25, 2008, reflect periodic/minorigLE) March 2009, Plaintiff

was doing well with no rash or joint issuék; progress notes from April 15, 2009, note a
recurrence of Plaintiff's lupus symptoms, but examination revealed only a minomnfiaiasr,

and progress notes from June 24 and August 19, 2009, reflect that Plaintiff was doing well, R.
77; on September 23, 2009, Plaintiff reported hair loss and increased fatigue, but notes from
April 21 to October 4, 2010, reflect that her lupus symptoms were under control whilesshe wa
pregnantjd.; progress notes from November 11 to December 30, 2010, reflect that Plaintiff was
doing exceptionally well with no postpartum lupus flare-ups and normal thyroid fundtion,
Plaintiff reported hair loss and lupus rash on January 26 and April 21, 2011, as well as bilateral
knee tenderness on May 23, 20itlL;, progress notes on June 15, 2011, reflect that Plaintiff, after
having restarted Imuran, reported an improvement in her sympthritgie ALJ also noted that
Plaintiff testified that she was able to take care of her children and herdmahtieat she drove.

Id. The ALJ further noted that Plaintiff was able to sit for one hour thrdughdministrative
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hearing Id. The record unquestionably contains substantial evidence to suppatiXiseRFC
determinationSeeZirnsak 777 F.3d at 61FRutherford 399 F.3dat 554 Plummer 186 F.3cht
429.

Plaintiff argues, however, that substantial evidence does not support the RFC trecause
ALJ rejected thenly medical opinions in the recefBr. Kapoor and the state agency
physicians-and instead relied on “lay intuitions, sit and squirm observations and irrelevant
anecdotal information[.]Plaintiff's MovingBrief, ECF No. 21, p. 3&laintiff’'s argument is not
well taken. Asa preliminary matteiit is the ALJ-Rottreatingor examining physicians state
agencyphysicians—who makes theultimatedisability andRFC determinationsChandler 667
F.3dat 361.In addition, for the reasons previously discussedAthkproperlydiscountedr.
Kapoor'sJanuaryl2, 2017 medicalsourcestatemenbecausé wasinconsistentith the
medicalevidenceandpostdatedby morethanfive yearsthe dateonwhich Plaintiff waslast
insured.R. 78.In complainingthatthe ALJ accordedittle weightto thatopinion,Plaintiff offers
no explanatiorandcitesto noevidencehatundermines thALJ’'s assessmerin thisregard.See
Plaintiff's MovingBrief, ECFNo. 21, p. 38Similarly, althoughPlaintiff complainghatthe ALJ
affordedlittle weightto the opinions of thetateagencymedicalconsultants, shagainfails to
explainhow theALJ erredin doing soSeed. Moreover, ft]hereis nolegalrequirementhata
physician havenadetheparticularfindingsthatan ALJ adoptan the course ofleterminingan
RFC.” Titteringtonv. Barnhart 174Fed.App’x 6, 11(3d Cir. 2006);seealsoChandler 667
F.3dat 362 (statingthatan ALJ “is not precludedrom reachingRFC determinationsvithout
outsidemedicalexpertreview of eachfactincorporatednto thedecisiori). In anyevent,the
ALJ did notsimply rely on hislay opinionin makingthe RFC determinationWhile the ALJ

assignedittle weightto the opinions ofrecord,the ALJ detailedyearsof medicalevidenceand

30



Case 2:18-cv-03362-NMK Document 26 Filed 11/19/20 Page 31 of 32 PagelD: 706

hearingtestimony asdiscusse@bove whendeterminingPlaintiffs RFC.R. 76-78. Notably,
Plaintiff does not pointo anydifferentor additionalimitationsthatthe ALJ should have
includedin theRFChadhe acordedgreatemweightto themedicalopinions ofDr. Kapoorand
the stateagencymedicalconsultantsSeePlaintiff’'s MovingBrief, ECFNo. 21, p. 38.

To theextentthat Plaintiff complainghatthe ALJ improperlyrelied on“sit andsquirm
observations|,]'id., the ALJ’s observation at the hearing was but one of a number of factors that
the ALJ took into account in crafting of the RFC determination. R786cf. Holley v.Colvin,

975 F. Supp. 2d 467, 480-81 (D.N.J. 20A8jd sub nom. Holley v. Comm’r of Soc. $S&90 F.
App'x 167 (3d Cir. 2014) (finding no error in the ALJ’s consideration of the plaintiff's ability to
sit through a 65-minute hearing where the ALJ's observations did not serve as thessile ba
for his assessment of the plaintiff's subjective complai@s)yer v. SaylNo. 3:18€V-01931,
2020 WL 497286, at *10 (M.D. Pa. Jan. 15, 2028port and recommendation adopiédb.
3:18CV1931, 2020 WL 504658 (M.D. Pa. Jan. 30, 2020) (finding the RFEsass1t was
supported by substantial evidence where the ALJ considatedalia, his own observation at

the hearingindermined the claimant’s assertions of the need to change positions every couple of
minutes while sitting)Bokor v. Comm’r of Soc. Se®o. CIV.A. 10-5880, 2012 WL 254130, at
*10 (D.N.J. Jan. 27, 20123ff'd, 508 F. App’x 186 (3d Cir. 2012) (finding that the ALJ provided
a clear and satisfactory explanation of the basis of the RFC waleesdequately justified his
decision to give little credence to ttenclusory statemeritsontained therein by stating that
they werenot corroborated by the clinical evidence of record and were inconsistent with his
personal observations of Plaintiff at the hedfing

Plaintiff goes on to argue that the ALJ failed to consider hersewere impairments of

diabetes, hypothyroidism, and hypertension wtrafting Plaintiffs RFC. Plaintiff's Moving
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Brief, ECF No. 21, pp. 3840. However, Plaintiff cites to no record evidence that supports her
apparent assertion that these 1senerampairmentgequire different or more restricted
limitations,nor doessheidentify what those limitations should be, or otherwise explain how
remanding this actiowould lead to a different RFGee generally idAs noted earlier e Court
will not hunt through the record to find evidence or construct Plaintiff's argumerterf@ee
Shinsekj 556 U.Sat409-10; Atking 2020 WL 1970531, at *4Claxton 766 F.3cat 307.

In short, the Court concludes that the ALJ's RFC determination is consisterhevit
record evidence and enjoys substantial support in the record.
V. CONCLUSION

Forall these reasonthe CourtAFFIRM Sthe Commissioner’satision

The Court will issue a separate Order issuing final judgment pursuant to Sentence 4 of 42
U.S.C. § 405(9).

IT ISSO ORDERED.

Date: November 19, 220 s/Norah McCann King
NORAH McCANN KING
UNITED STATESMAGISTRATE JUDGE
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