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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BASHIR POLLARD,
Plaintiff,
Case No. 2:18-cv-4122
V. Magistrate Judge Norah McCann King

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

OPINION AND ORDER

This mattercomes before the Court pursuant to Section 205(g) of the Social Security Act,
as amendedi2 U.S.C 8 405(g), regarding the application of PlainBfishir Pollardor
Supplemental Security Income under Title XVI of the Social Security Act, 4ZUS8 138%et
seq Plaintiff appeals from the final decision of the Commissioner of Social Sederitying
Plaintiff's application® After careful consideration of the entire record, including the entire
administrative record, the Court decides this matter pntdo Rule 78(b) of the Federal Rules
of Civil Procedure and Local Civil Rule 9.1(f). For the reasons that follow, the &ifians the
Commissioner’s decision
l. PROCEDURAL HISTORY

OnDecember 8, 2010 |&nitiff filed anapplication for benefits, alleging that he has been
disabled sincdanuary 1, 2009. R. 1226. Plaintiff's applicationwasdenied initially and upon

reconsideration. R. 693, 7779. Plaintiff sought @e novohearing before an administrative

t Andrew Saul, the current Commissioner of Social Security, is substastBéfendant in his
official capacity.
1
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law judge. R. 80. Administrative Law JudBennis O’Leary(“ALJ O’Leary”) held a hearing on
December 13, 2012, at which Plaintiff, who was represented by coumgesrad and testified

as did a vocational expeR. 2146.In adecisiondatedJanuary 11, 2013, the ALJ concluded
thatPlaintiff was not disabled within the meaning of the Social Securitysidace December 8,

2010, throughihe date of that decisioR. 12-17. That decision became the final decision of the
Commissioner of Social Security when the Appeals Council declined review on March 24, 2014.
R. 1-6.

Plaintiff timely filed an appeal from that decisiparsuant to 42 U.S.C. § 405(g). R. 335,
337. On March 10, 2015, United States District Judge Katherine S. Hegudaeed that
decision, concluding that the AlJinding regardingPlaintiff's “RFCis not supported by
substantial evidence, that further findings concerning plaintiff's handling, fingeringeaaking
limitations are required, thataintiff has presented sufficient evidence for, #rat well
supported findings establish that, plaingf€laim has reached the fifth si@qjudicative stagé
The action was remandéfdr a new hearing to reconsider the evidence and issue an amended
RFC upon which to question the vocational expert at a new post-remand hearing and a new
decision in compliance with the above.” R. 335.

On August 21, 2015, the Appeals Coumeihandedhe matterfor further proceedings
consistent wittludge Hayden'’s Order. R.358L. ALJ O’Leary held asecond administrative
hearing on December 3, 2015, at which Plaintiff, who agenrepresented by counsel,
appeared and testifieds did a vocational expeR. 313-34.In a decisiorDecember 23, 2015,
ALJ O’Learyconcluded thaPlaintiff was not disabled within the meaning of the Social Security
Act from December 8, 2010, through the date of that decision. R.7366n response to
Plaintiff's written exceptionso ALJ O’Leary’s seond decision, R. 41819, the Appeals
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Council on May 24, 201femanded the matter to a different Abd further evalation. R. 376
80. The Appeals Council directed the new ALJ to obtain additional evidence, to cdutusr
whether Plaintifhad engaged in substantial gainful activity since his application date of
DecembeB, 2010,to considerfurtherPlaintiff’'s maximum RFCto find that Plaintiffcould not
performhis past relevant work, and ¢valuate Plaintiff’'s claim at step fivad the sequential
evaluation R. 379-80.

The newlyassigned ALJ, Sharon Allard (“ALJ Allard"held athird hearing on October
4, 2017, at which Plaintiff, who wagainrepresented by counsel, appeared and testified, as did
a vocational expert R. 2#312. In a decision dated November 24, 2017, ALJ Allard concluded
thatPlaintiff was not disabled within the meaning of the Social Securityréot December 8,
2010, through the date of that decision. R.-Z&®

Plaintiff timely filed this appeal from that final decisiparsuant to 42 U.S.C. 8§ 405(g).
ECF No. 1. On August 3, 2018, Plaintiff consented to disposition of the matter by a United
States Magistrate Judgersuant t@8 U.S.C. § 636(c) and Rule 73 of the Federal Rules of Civil
Procedure. ECF No. 100OnMarch 11, 2020, the case was reassigned to the undersigned. ECF
No. 24. The matter is now ripe for disposition.
. LEGAL STANDARD

A. Standard of Review

In reviewingapplicationdor Social Security disability benefitd)is Court haghe
authority to conduct a plenary reviewlegal issues decided by the AlKheppv. Apfe] 204

F.3d 78, 83 (3d Cir. 2000). In contrast, the Court reviews the ALJ’s factual findings to

2The Commissioner has provided general consent to Magistrate Judge jurisdictionsin case
seeking review of the Commissioner’s decisi®aeStanding Order In re: Social Security Pilot
Project (D.N.J. Apr. 2, 2018).
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determine if they are supported fiybstantial evidenc&ykes v. ApfeR28 F.3d 259, 262 (3d
Cir. 2000);see alsat2 U.S.C. 88 405(g), 1383(c)(3). Substargidence’doesnotmeana
largeor considerable amount e¥idence put rathersuchrelevantevidenceasareasonablenind
might acceptasadequateéo support a conclusionPiercev. Underwood 487U.S.552, 565
(1988)(citationandinternal quotationsmitted);seeK.K. exrel. K.S.v. Comm’rof SocSec,
No. 17-2309 , 2018VL 1509091at*4 (D.N.J.Mar. 27, 2018). Substantiavidences “less

thanapreponderancef theevidenceput‘more thanamerescintilla.” Baileyv. Commt of Soc.
Sec, 354 F.App'x 613, 6163dCir. 2009) €itationsandquotationomitted; seeK.K., 2018
WL 1509091at*4.

The substantial evidenstandards adeferentialtandardandthe ALJ’s decisioncannot
be setasidemerelybecaus¢he Court'acting de novo might haveeachedadifferent
conclusion."Hunter Douglas|nc.v. NLRB 804 F.2d 808, 81&3d Cir. 1986);see e.g, Fargnoli
v. Massanari247 F.3d 34, 38 (3d Cir. 200t Where the ALJX findings of fact are supported
by substantial evidence, we are bound by those findings, even if we would have decided the
factual inquiry differently.”)citing Hartranft v. Apfe] 181 F.3d 358, 360 (3d Cir. 1999K.K.,
2018WL 15090914t *4 (* [T]he districtcourt... is [not] empoweredo weightheevidenceor

substitutats conclusiondor those of thdact-finder.””) (quotingWilliamsyv. Sullivan 970 F.2d

1178, 11833d Cir. 1992)).

NeverthelessheThird Circuit cautionghatthis standardf reviewis not “atalismanic
or selfexecutingformulafor adjudication.”’Kentv. Schweiker710 F.2d 110, 11#d Cir. 1983)
(“ThesearcHor substantiakvidences thus agualitativeexercisewithoutwhich ourreview of
socialsecuritydisability caseseaseso be merelydeferentiandbecomesnsteadasham.”);

seeColemanv. Comnir of SocSec, No. 15-6484, 2016VL 4212102at*3 (D.N.J.Aug. 9,
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2016). The Courthasa dutyto “review theevidencen its totality” and“take into account
whateverin therecordfairly detractdrom its weight.” K.K., 2018WL 1509091 at *4 (quoting
SchonewolV. Callahan 972F. Supp. 277, 284 (D.N.J. 199(Cjtationsand quotationsomitted));
seeCotterv. Harris, 642 F.2d 700, 70@d Cir. 1981) étatingthat substantial evidenaxists
only “in relationshipto all the other evidenda therecord”). Evidence is not substantial if “it is

overwhelmed by other evidence,” “really constitutes not evidence but mere conclosion,”
“ignores, or fails to resolve, a conflict created by countervailing evidewalace v. Sec'’y of
Health & Human Servs722 F.2d 1150, 1153 (3d Cir. 1983) (citikgnt 710 F.2dat 114) see
K.K., 2018WL 1509091 at*4. TheALJ decision thus must kst asideif it “did nottakeinto
accounttheentirerecordor failed to resolveanevidentiaryconflict.” Schonewo|f972F. Supp.
at 284-85(citing Goberv. Matthews 574 F.2d 772, 77@d Cir. 1978))

Although theALJ is notrequired‘to useparticularlanguageor adhereo aparticular
formatin conductingthe] analysis’ the decision mustontain“sufficientdevelopment of the
recordandexplanatiorof findingsto permitmeaningfulreview.” Jonesv. Barnhart 364 F.3d
501, 5053d Cir. 2004)(citing Burnettv. Comm’rof Soc. Se, 220 F.3d 112, 119 (3dir.
2000));seeK.K., 2018WL 1509091 at *4. The Court“need|[s]from the ALJ not onlyan
expression of the evidence stwnsideredvhich supports theesult,butalsosomeindicationof
the evidencaevhichwasrejected.” Cotter, 642F.2d at 705-06;seeBurnett 220 F.3dat 121
(“Although theALJ mayweighthecredibility of theevidence[s/lhe must give somiadication
of the evidenceavhich [s/]herejectsand[the] reason(sjor discounting suckvidence.”)citing
Plummerv. Apfel 186F.3d422, 429 (3dCir. 1999)).“[T]he ALJ is not requiredo supply a

comprehensive explanatidor therejection of evidencejn mostcasesasentencer short

paragraptwould probablysuffice.” Cotter, 650 F.2cat482. Absensucharticulation,the Court



“cannottell if significant probativevidencevasnotcreditedor simply ignored.”ld. at 705.As
the Third Circuit explains:
Unlessthe [ALJ] hasanalyzedall evidenceand has sufficiently explainedthe
weight[s/][hehasgivento obviously probaive exhibits,to saythat[the] decisionis
supported by substantiaVidenceapproachesn abdicationof the court’s duty to

scrutinizetherecordasa wholeto determinewhether the conclusioneachecdare
rational.

Gober, 574 F.2d at 776&eeSchonewolf972F. Supp.at 284-85.

Following review of the entire record on appeal from a denial of benefits, the Court ca
enter “a judgment affirming, modifying, or reversing the decision of the [Commissiongrjofvi
without remanding the cause for a rehearid2’U.S.C. § 405(g). Remand is appropriate if the
record is incomplete or if the ALJ’s decision lacks adequate reasoning omsahteajical or
contradictory findingsSee Burnett220 F.3d at 119-2®odedworny v. Harris745 F.2d 210,
221-22 (3d Cir. 1984). Remand is also appropriate if the ALJ’s findings are not the product of a
complete review which “explicitly weigh[s] all relevant, probative and availeblgence” in the
record. Adorno v. Shalala40 F.3d 43, 48 (3d Cir. 1994) (internal quotation marks omitses);
A.B.on Behalf ofY.F.v. Colvin, 166F. Supp.3d 512, 51@.N.J.2016). Adecisionto “award
benefitsshould benadeonly whentheadministrativerecordof the casehasbeenfully
developecandwhensubstantiatvidenceon therecordasa wholeindicateshattheclaimantis
disabledandentitledto benefits.”"Podedworny 745 F.2cat 221-22(citationandquotation
omitted);seeA.B, 166F. Supp.3dat 518.1n assessingvhethertherecordis fully developedo
supportanawardof benefits courtstakea morediberal approachwhentheclaimanthasalready
facedlong processinglelays.Seg e.g, Moralesv. Apfel 225 F.3d 310, 32(Bd Cir. 2000).An

awardis “especiallyappropriatavhen“further administrative proceedings would simply prolong



[Plaintiff's] waiting and delay his ultimate receipt of benefi8ddedworny 745 F.2d at 223;
seeSchonewo|f972F. Supp.at 290.

B. Sequential Evaluation Process

The Social Security Aastablishes five-step sequential evaluation for determining
whether glaintiff is disabled within the meaning of the statute. 20 C.F&RL&920(a)(4)“The
claimant bears the burden of proof at steps one through four, and the Commissioner bears the
burden of proof at step fiveSmith v. Comm’r of Soc. Se631 F.3d 632, 634 (3d Cir. 2010)
(citing Poulos v. Comm’r of Soc. Sed74 F.3d 88, 92 (3d Cir. 2007)).

At step one, the ALJ determines whether the plaintiff is currently engagetistantial
gainful activity. 20 C.F.R. 816.920(b)If so, then the inquiry ends because plantiff is not
disabled.

At step two the ALJ decides whether the plaintiff has a “severe impairnoent”
combination of impairments that “significantly limits [the plaintiff's] physical or meriditg
to do basic work activities[.]” 20 C.F.R. § 416.920(t}the plaintiff does not have a severe
impairment or combination of impairments, then the inquiry ends becaugkithtéf is not
disabled. Otherwise, the ALJ proceeds to step three.

At step thregthe ALJ decides whether thptaintiff’'s impairment or combination of
impairments “meets” or “medically equals” the severity of an impairment in the Listing
Impairments (“Listing”) found at 20 C.F.R. 8§ 404, Subpart P, Appendix 1. 20 C.F.R. §
416.920(d). If sothen theplaintiff is presumed to be disabled if the impairment or combination
of impairments has lasted or is expected to last for a continuous period of at leastti loh

a § 416.909. Otherwise, the ALJ proceedstap four



At step four the ALJ must determine the plaintiffesidual functional capacity (“RFC”)
and determine whether tipé&aintiff can perform past relevant work. 20 C.F.R. § 416.920(e), (f).
If the plaintiff can perform past relevant work, then the inquiry ends becaupkihigf is not
disabled. Otherwise, the ALJ proceedsh® finalstep

At step five, the ALJ must decide whether iaintiff, consideringhe plaintiffsRFC,
age, educatigrand work experience, can perform other jobs that exist in significant numbers in
the national economy. 20 C.F.R. § 416.920ffgthe ALJ determines that thaintiff cando so,
then theplaintiff is not disabled. Otherwise, tp&intiff is presumed to be disabled if the
impairment or combination of impairments has lasted or is expected to last formaicosti
period of at least twelve months.

1. ALJDECISION AND APPELLATE ISSUES

The Phintiff was31 years old othe datehis application was filedR. 269 At step one,
the ALJ found thaPlaintiff had not engaged in substantial gainful actisitycehis alleged
disability onset date. R. 261.

At step two the ALJ found that Plaintiff suffered from the following severe impairments:
dysfunctionof major joints statuspost gunshot wound of the left hand, affective disorder, and
anxiety disorderld. The ALJ also found th&laintiff's history of cannabis dependence, which
was related this mentalconditions was not a severe impairmeld.

At step threethe ALJ found that Plaintiff did not suffer an impairment or combination
of impairments that met or medically equaled the severity of any Listing. R6263

At step four, the ALJ found that Plaintiff had the RFC to perform a full range of work
at all exertional levelsubject to various additionlmitations. R.264-69. The ALJ also

found that this RFC did not permit the performance of Plaintiff's past relevant wark a



warehouse workeandconstruction worker. R. 269.

At step five, the ALJ found that a significant number of jebs., approximately
44,000 jobs as furniture rentaklerk; approximately 926,000 jobs asleaner housekeeper;
approximately 975,000 jobs as an information clerkisted in the national economy and
could be performed by an individual with Plaintiff's vocational profile and RFC. R-Z&9
The ALJ therefore concluded that Plaintiff was not disabled within the meaning afdia S
Security Actsince December 8, 201the date the application was filé?l 270.

Plaintiff disagrees with the ALJ’s findings stegs four and fiveas well asALJ Allard’s
consideration of his subjective complairtie asks that the decision of the Commissidreer
reversed and remanded with directions for the granting of benefits or, alternatvélytter
proceedingsPlaintiff's Brief, ECF No. 19. The Commissioner takes the position that his
decision should beffirmed in its entirety because the ALJ’s decision correctly applied the
governing legal standards, reflected consideration of the entire record, and wasesupport
sufficient explanation and substantial evider@efendant’s Brief Pursuant to Local @iv
Rule 9.1 ECF No. 23.

V. DISCUSSION

A. RFC

Plaintiff argues thafLJ Allard’s RFC determination is not supported by substantial
evidencePlaintiff's Moving Brief ECF No. 19, pp. 2&5. This Court disagrees.

A claimant’s RFC is the moghatthe claimant can do despltes limitations. 20 C.F.R. 8
416.945(a)(1). At the administrative hearing stageALJis charged with determining the
claimant’'s RFC. 20 C.F.R. 88 416.927(e), 436(2); see alscChandler vComm’rof Soc. Se¢.

667 F.3d 356, 361 (3d Cir. 2011Yte ALJ—nottreatingor examiningphysicians oState

9



agencyconsultants—mushaketheultimatedisability andRFC determinations.”jcitations
omitted).Whendetermininga claimant’'sRFC,an ALJ hasa dutyto considerall theevidence.
Plummer 186 F.3dat429. However, the ALJ need include only “credibly established”
limitations. Rutherford 399 F.3dat 554;see also Zirnsak v. Colvi@77 F.3d 607, 615 (3d Cir.
2014) (stating that the ALJ has discretiorexalude from the RFCa limitation [that] is
supported by medical evidence, but is opposed by other evidence in the record” but “[t]his
discretion is not unfettered—the ALJ cannot reject evidence of a limitation for apported
reason” and stating that “the ALJ also has the discretion to include a limitationrbat is
supported by any medical evidence if the ALJ finds the impairment otherwise ciedible
Here, ALJAllard determined that Plaintiff had the RFC to perform a full range of
exertionwith certainadditional limitations:
After careful consideration of the entire record, the undersigned findghimat
claimant has the residual functional caipato perform a full range of erk at all
exertional levels but with the following nonexertional limitations: The claimant had
nostanding, sitting, or walking limitations. The claimant could lift and/or carry and
push/pullup to 20 pounds occasionally and up to 10 pounds frequenty. Th
claimant can perforraimple and routine tasks with his left upper extremity limited
to frequent reaching and handling, and occasiongéfing.
R. 264. In making this determination, ALJ Allard detailed years of record evidence, mugludi
inter alia, that Plaintiffhada normal gaitsymmetrical and well developed extremities/normal
and symmetric bilateral upper lim&5 motor strength on his right siaeild limitations inhis
left upper extremityfull range of motion except five to telegrees decrease of the left elbow
negativestraight leg raisingdecreased sensationer the left thumb and index finger compared
to the right hand, a history of conservative treatment with no treatment since 2011, use of only

over the counter medication, thought processes within normal limits, good long and short term

memory no appearance of being cognitively impaired, no history of delusions, hallucinations, or
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hospitalizations, no use of psychotropic druaggjemotionalandbehavioral conditions or
complications that were mild in severity with potentiatlisiract from recoveryR. 266-69. The
record unquestionably contains substantial evidence to support this RFC deterntBeaion.
Zirnsak 777 F.3d at 61FRutherford 399 F.3dat 554 Plummer 186 F.3cat429.

Plaintiff, howeverarguesthat this RFC determinatida not supported by substantial
evidencdor several reasonPlaintiff's Moving Brief ECF No. 19, pp. 2&25. Plaintiff first
complairs that ALJ Allard did not explain why she coluded thaPlaintiff could frequently
reach and handle with his left upper extremity but only occasionally finger with thertnebyt
Id. at 1718, 22. The record reflects, however, tAad Allard basedhe limitation tofrequent
reaching and handling on theedicalrecord which reflected only mildimitation of function in
Plaintiff sleft upper extremityR. 22123, 264, 26668, mild left shoulder and elbow weakness,
R. 223, 267, ad mild left bicepand forearm atrophy, R. 2234, 267 Similarly, the more
significantdeficiencyin Plaintiff's decreaseteft-handsensationR. 213, 223, 2667, supports
a more restrictive limitatioto only occasional fingering. R. 264.

Plaintiff alsocontends that, although ALJ Allard foutwlo severe psychiatric
impairmentsi.e., affective disorder and anxiety disordiwe RFCreflects“no RFC restriction
whatsoever[.] Plaintiff's Moving Brief ECF No. 19, p. 22 (arguing further thiat RFC reflects
no limitationarising fromhis posttraumatic disordr (“PTSD”)). This Court disagrees\LJ
Allard did include a nonexertional limitation when restricting Plaintiff to simplerantine
tasks. R. 264Themedical record does not suppgreater restrictiongherePlaintiff’ s mental
health treatment was limited émintake evaluation performed by Christine Donnelly, LCSW,
on June 7, 2011, and two follow up visits within the followmiwg weeks R.228-33. Although
these records reflect that Plaintiff complained of feeling depressed, hawngfaightmares
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and flakbacksthey also reflect that he hadrmal thought processes, good long and sieont-
memory and no apparent cognitive impairmeait,of which ALJ Allard specifically considered
R. 228, 26667.ALJ Allard alsospecifically considered Plaintiff’'s depression, anxiety,
nightmares, and flashbacks when concludivag Plaintiff hada moderatéimitation in the areas
of concentrating, persisting, or maintaining pace. R. 264. A restriatitmg Plaintiff to simple
and routire tasks‘adequately accounts for moderate limitations in concentration, persistence, or
pace.”’Pimentel v. ColvinNo. CV 15-2662, 2016 WL 3456919, at *12 (D.N.J. June 21, 2016).
Moreover, other than complaining, but without citation to the re@®edntiff does not explain
why this moderate limitation results in greater or different limitations than those byulJ
Allard, would lead to a different result than that found by the ALJ, or would require remand by
this Court.SeePlaintiff's Moving Brief ECF No. 19, p. 22.

Plaintiff furthercomplainsthat the record reflesthat alimited range of motion in his
left shoulder, only 2/5 strength in his left hand, loss of sensation, and neuropathic pain, but that
the RFC does not accommodate these limitatiBlantiff’'s Moving Brief ECF No. 19, pp. 22
23. Plaintiff's argument is not well taken. The recaeflects that Plaintifhad 5/5 motor
strength on right side, near full strength on the left side, and full range of motion except five t
ten degrees decrease of the left eloehich ALJ Allard accommodated by limiting Plaintiff to
frequent (instead of constant) reaching and hanalitigthe left upper extremityRr. 264, 266
68.The ALJalso accounted fdPlaintiff’'s decreased sensation in his left fingers by limiting him
to occasional fingering. R. 222, 264, 26B. To the extent that there is evidence tRkintiff
had greater limitations in his left upper extremity, the Couitl iphold the ALJ’s decision
even if there is contrary evidence that would justify the opposite conclusion, as long as the

‘substantial evidencestandard is satisfiedJohnson v. Comm’r of Soc. Se97 F. App’x 199,
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201 (3d Cir. 2012jciting Simmonds v. HeckleB07 F.2d 54, 58 (3d Cir. 1986%ee also
Chandler v. Comm’r of Soc. Se667 F.3d 356, 359 (3d Cir. 2011) (“Courts are not permitted to
reweigh the evidence or impose their own factual determinations [under the sabstah¢nce
standard].”); Hatton v. Comm’r of Soc. Se&dmin, 131 F. App’x 877, 880 (3d Cir. 2005)
(“When‘presented with the not uncommon situation of conflicting medical evidencg]he.
trier of fact has the duty to resolve that conflict.”) (quotiRighardson v. Peralegl02 U.S. 389,
399 (1971))This Court therefore declines Plaintiff’s invitation teweigh the evidence or to
impose its own factual determinatiddeeChandler 667 F.3dat 359;Zirnsak 777 F.3cat 611
(stating that aeviewing court “must not substitute [its] own judgment for that of the fact
finder”). Finally, to the extent that Plaintiff relies on loin subjective statements thag is
completely unable to use Heft upper extremityALJ Allard, for the reasons disssed in more
detail later in thi®Opinion and Orderconcluded thaihe medical evidence did netipport
completedisability of the left arm As previously noted, an ALJ need include only “credibly
established” limitationd.e., limitations“that are medically suppted and otherwise
uncontroverted in the recafdRutherford 399 F.3cat 554 see alsdGrella v. Colvin No. 3:12-
CV-02115, 2014 WL 4437640, at *18 (M.D. Pa. Sept. 9, 201#)He ALJ cannot
accommodate limitations which do not exist, or which cannot be found in the medical record. No
specific functional limitations were provided by any of Plairgifftedical sources with respect
to her carpal tunnel syndrofrjé) (internal citation and quotation marks omitted).

Plaintiff characterizes as amconsistencyALJ Allard’s statement that Plaintiffas the
RFC to perform “a full range of work at all exertional levels but with the followingxetienal
limitations[,]” R. 264.,in light of ALJ Allard's articulation ofexertional limitations, inading in

Plaintiff's ability to lift and/or carry and push/pull. at 22-23 (citing R. 264)However,a fair
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reading of the RFC determinatiamakes clear that the reference tollarange of work at all
exertional levels with only “nonexertiondifnitationswassimply a scrivener’s error and that

ALJ Allard patentlyintended to include, and did factinclude,exertional limitationsn the

RFC. R. 264. This error therefore does not provide a basis to re@addims v. Berryhil] No.

CV 189286, 2019 WL 1326892, at *5 (D.N.J. Mar. 25, 2019) (affirming ALJ’s decision where
the Court foundthat the ALJ’s later written statement stating [the plaintéflild only sit for

two hours in a day was merely a scrivener’s error. It is apparent thatdhevasrmerely a
typographical errdj.

Similarly, Plaintiff questions ALJ Allard’sestriction thahe “can perform simple and
routine tasks with his left uppextremitylimited to frequent reaching and handling, and
occasional fingering)” R. 264, contending thahis limitation isconfusing and defies
explanation.Plaintiff’'s Moving Brief ECF No. 19, pp. 17, 225.ALJ Allard’s phrasing in this
regard iscertainlyawkward, but the hearing transcript reveals thaathlewardness of the
phrasing resulted fromdraftingerror® When presenting hypothetical questions to the
vocational expertALJ Allard properlyincluded a limitatiorto “simple and routine taskgd
accommodate Plainti§ mental impairmentgndseparaté thelimitations inhis left upper
extremityto frequent reachingnd handlingnd occasional fingeringR. 30+03. Her
subsequent draftingrrorin her written decision wilhot serve as a basis to remand this action.
SeeMims, 2019 WL 1326892, at *5 (finding thdtecause the ALJ provided an accurate

description to the VE in asking for occupations that may be available” to the plaintiff who,

3 Adding acommaor semicolonafter “simple and routine tasks” in theitten decisiorwould
have clarifiedhat tre limitation asseiated with Plaintiffs mental impairmentsas separate
from thelimitations associatedavith Plaintiff's left upper extremity
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among other restrictions could sit for approximately six hoursikldés later written statement
that the plaintiff could sit for only two hours was a scrivener’s error).

Plaintiff goes on to argue thAt.J Allard failedto clarify in the RFQletermination
whetherPlaintiff can lift and carryen to twentypounds all day with only oreard, or whether
she found that he is capable of lifting and carrying with both h&dmitiff's Moving Brief
ECF No. 19, pp. 22, 25. However, in discussing her RFC determination, ALJ Allard specifically
statal, “[T]he medical evidence on record suppadhe claimant’s ability to use his righand is
sufficient to perform light lifting and/or carrying and push/pull with the right upperraxirg
R. 268. In any event, as previously discussed and as discussed in more detaAbélailgrd
found thathe medcal evidence did not support a finding that Plaintiff was unable to useftis |
arm; ratherthe evidence indicatetiat Plaintiffhadsymmetrical and well developed
extremities/normal and symmetric bilateral upper limbs, mild limitatiarhis left upper
extremity, full range of motion except five to ten degrees decrease of the lef direased
sensation over the left thumb and index finger compared to the right hand, a history of
conservative treatment with no treatment since 2aad use of only over the counter
medication R. 266-69. MoreoverPlaintiff has not explainedow distinguishing betwedifting
and carrying with one hand or both hanuskesa vocational differenc&ee Plaintiff's Moving
Brief, ECF No. 19, pp. 22, 25. Notably, during the administrative hearing before ALJ Allard,
Plaintiff's counseljuestioned the vocational expert, includimger alia, about reaching,
handling, and fingering with both hands, but did not ask about wHdtlireg and carrying must
be accomplished with one or both hands. R-B&4

For all these reasons, the Court concludes thatMibid’s RFC determination is

consistent with the medical evidence and enjoys substantial support in the record.
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B. Subjective Complaints

Plaintiff also challenges ALAllard’s consideration of his subjective complaints, arguing
thatshe failed to properly evaluatesitomplaints of paimelated to his lefupperextremity.
Plaintiff's Moving Brief ECF No. 19, pp. 25833. This Court disagrees.

“Subjective allegations of pain or other symptoms cannot alone establish atglisabil
Miller v. Comn¥ of Soc. Se¢ 719 F. App’x 130, 134 (3d Cir. 201{jting 20 C.F.R. §
416.929(a)).Instead, objective medical evidence must corroborate a claimant’s subjective
complaintsProkopick v. Comm’r of Soc. Se272 F. App’x 196, 199 (3d Cir. 200@)iting 20
C.F.R. 8 404.1529(a))Specifically, an ALJ must follow a twstep process in evaluating a
claimant’s subjective complaintsS& 16-3p, 2016 WL 1119029 (March 16, 2016). First, the
ALJ “must consider whether there is an underlying medically determinable physicahtal m
impairment(s) that could reasonably be expected to produce an individual’'s symptoms, such as
pain.”Id. “Second, once an underlying physical or mental impairment(s) that could reasonably
be expected to produce an individual’s symptoms is establighedALJ] evaluat§s] the
intensity and persistence of those symptoms to determine the extent to whiampbensy limit
an individuals ability to perform workelated agvities[.]” 1d.; see alsdHartranft v. Apfe] 181
F.3d 358, 362 (3d Cir. 1999) (“[Evaluation of the intensity and persistence of the pain or
symptom and the extent to which it affects the ability to work] obviously requires the ALJ to
determine the extemd which a claimant is accurately stating the degree of pain or the extent to
which he or she is disabled by)t(citing 20 C.F.R. § 404.1529(c)). In this evaluation, an ALJ
considers objective medical evidence as well as other evidence relevantitoaatta
symptoms. 20 C.F.R. § 416.929(c)(3) (listing the following factors to consldigy:activities;

the location, duration, frequency, and intensity of pain or other symptoms; precipitating and
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aggravating factors; the type, dosage, effectiveness, and side effects of anyionegtcatake
or have taken to alleviate pain or other symptoms; treatment, other than medaatiemnt]y
receivedor have received for relief of pain or other symptomgy; rmeasuresurrently usecbr
have used to relieve pain or other symptoms; and other factors concerning your functional
limitations and restrictions due to pain or other sympjoms

Finally, “[tlhe ALJ has wide discretion to weigh the claimant’s subjective canipla
Van Horn v. Schweike717 F.2d 871, 873 (3d Cir. 1983), and may discount them where they are
unsupported by other relevant objective evidénkgller, 719 F. App’xat 134(citing 20 C.F.R.
8§ 416.929(c) see also Izzo v. Comm’r of Soc. S&86 F. App’x 280, 286 (3d Cir. 2006]A|]
reviewing court typically defers to an ALJ’s credibility determination so long as thexe i
sufficient basis for the ALJ’s decision to discredit a witness.”).

Here,ALJ Allard followed this twestep evaluation process. After considering the record
evidencejncluding Plaintiff's hearing testimony@LJ Allard concluded that Plaintiff's
medically determinablampairments could reasonably be expected to cause symptoms, but that
Plaintiff's “statements concerning the intensity, persistence and limiting effabisse
symptoms are not entirely consistent with the medical evidence and other evidencedorithe
for the reasons explained in this decision.” R. 2861 Allard went on to specifically address
Plaintiff's allegations abotis inability to use hisdlft upperextremity as follows:

[T]he medical evidence on record does not suppmrtplete arm disability. The

claimant acknowledged in his testimony that since 2009 hedelhis right hand

exclusively. In addition to testimony, the medical evidence on record dspbat
the claimarits ability to use his right hand is sufficient to penfdight lifting and/or

*SSR16-3p supersed€siSR96-7p on March 26, 2016, aetiminatad the use of the term
“credibility.” SSR16-3p. However, “while SSR 16-3P clarifies that adjudicators should not
make statements about an individual’s truthfulness, the overarching task of assesgiegavhe
individual's statements are consistent with other record evidence remains thelsamash v.
Colvin, No. CV 16-2189, 2018 WL 1559769, at *8 (D.N.J. Mar. 30, 2018).
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carying and push/pull with the right uppertexmity. He also acknowledged that
only recent medication was over the counter medication.

R. 268. ALJ Allard also detailed years of record evidence, incluhteg, alia, symmetrical and
well developed exémities/normal and symmetric bilateral upper limbs, 5/5 motor strength on
his right side, mild limitations in his left upper extremity, full range of motion exceptdiven
degrees decrease of the left elbow, decreased sensation over the left thumdiexafidger
compared to the right hand, and a history of conservative treatment with no treatme2®$ince
R. 266-69. To the extent that Plaintiff complains that ALJ Allard failedtdficiently explain

the reaching, handling, and fingering limitatiariculaed in the RFCsee Plaintiff’'s Moving
Brief, ECF No. 19, pp. 363, those arguments are unavailing for the reasons previously
discussed.

Accordingly, this Court finds that ALJ Allard has sufficiently explainedrieasoning in
assessing Plaintiff's subjective complaints, and her findings in this regard aretedgpor
substantial evidence in the record. Her evaluation of Plaintiff’'s subjecimelaints igherefore
entitled to this Court’s deferenceeeSSR 163p; Miller, 719 F. App’x at 134¢f. Malloy v.
Comm’r of Soc. Sec306 F. App’x. 761, 765 (3d Cir. 2009Cfedibility determinations as to a
claimant’s testimony regarding pain and other subjective complaints are for e Alake.”)
(citing Van Horn v Schweiker717 F.2d 871, 873 (3d Cir. 1983pavis v. Comm’r Soc. Sec
105 F. App’x 319, 322 (3d Cir. 2004) (finditigat the ALJ sufficiently evaluated the plaintiff's
testimony wiere“the ALJ devoted two pages to a discussion of claimant’s subjexiimelaints
and cited Claimant’s daily activities and objective medical refo@ampbell v. BerryhillNo.

CV 17-1714, 2018 WL 3575255, at *11 (E.D. Pa. July 25, 2018) (liagnosis of fiboromyalgia

does not automatically render a person unable tonpejfuibs that exist in significant numbers in
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the national economy ) (quotingEdelman v. Astrye2012 WL 1605102, at *4 (E.D. Pa. May 8,
2012).

ALJ Allard’s assessment of Plaintiff's subjective complaints theeefannot serve as a
basis for remand of this actioial.

C. Step Five

Finally, Plaintiff challenges ALAllard’s step five determination, arguing thhe
Commissioner did not carry his burden because the hypothetical questions posed to the
vocational experthich includedALJ Allard’s RFC determinationfailed to includeall of
Plaintiff's claimedlimitations.Plaintiff's Moving Brief ECF No. 19, pp33-37 (citing R. 302
307). Plaintiff's argument is not well taken.

“[A] vocational expert or specialist may offer expert opinion testimony in response to a
hypothetical question about whether a person with the physical and mental limitapasgdn
by the claimaris medical impairment(s) can meet the demands of the clasmaavious
work[.]” 20 C.F.R. § 416.960(b)(2) While ‘the ALJ must accurately convey to the vocational
expert all of a claimaig credibly established limitations,. . ‘[w]e do not require an ALJ to
submit to the vocational expert every impairmerggedd by a claimant. Smith v. Comm’r of
Soc. Se¢ 631 F.3d 632, 634 (3d Cir. 2010) (quotkRgtherford 399 F.3dat 554) “[T]o
accurately portray a claimastimpairments, the ALJ must include ‘alledibly established
limitations in the hypotheticalZirnsak 777 F.3dat 614 (citing Rutherford 399 F.3d at 554
Credibly established limitations are limitatiotibat are medically supported and otherwise
uncontroverted in the recordRutherford 399 F.3d at 554Limitations that are medically
supported but are also contradicted by other evidence in the record may or may not be found

credible—the ALJ can choose to credit portions of the existing evidence but cannot reject

19



evidence for no reason or for the wrong reastih.{citations and internal quotation marks
omitted).Finally, a “vocational exper’testimony concerning a claimangbility to perform
altemative employment may only be considered for purposes of determining disability if the
[ALJ’s hypothetical] question accurately portrdlge claimaris individual physical and mental”
limitations.Podedworny745 F.2cat 218.

Here,in her second hypothetl question, ALJ Allard asketthe vocational expetb
assume mindividual withPlaintiff's vocational profile and thabilities set forth in the RFC
ultimately foundby her, includinginter alia, an individualcapable ofifting and carryng and
pushing and pulling up to 20 pounds occasionally and 10 pounds frequently, frequent reaching
and handling, and occasional fingering. R.-30A. The vocational expert responded that the
occupations of furniture rental clerk, cleaner, housekeeping, and information olgk lve
available tasuch an individual. R. 3603. ALJ Allard relied on this testimontp conclude that
there exist significant number of jobs in the national economy that Plaintiff could perform and
that, thereforehe was not disabled within the meaning of the Social Security Act. RF@i70.
the reasons discussprkviously in this decision, this hypothetical sufficiently captured
Plaintiff's credibly established limitations and tefare supported ALJ Allard’s determination at
step five.SeeRutherford 399 F.3d at 55420dedworny 745 F.2cat 218.

Plaintiff challenges this findingecause the vocational expert asstified thathere
would be no work available if the hypothetical individual had no functional use of the left upper
extremity.Plaintiff’'s Moving Brief ECFNo. 19, pp. 3435 (citing R. 309. Plaintiff goes on to
note that theyocational expert testified that tlkecupation of furniture rental clerkquires the
ability to use both hands occasionally for handling and fingelih@t 35-37 (citing R. 30507

(reflecting vocational expert testimony in response to Plaintiff's counsel&iqnos)).However,
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as previously discussed, ALJ Allard did not find that Plaintiff had no functional use ofthis le
arm or hand, instead finding, based on the medical evedémat Plaintiff retained the functional
ability for frequent reaching and handling and occasifingering with his left upper extremity
R. 264, 26669. This Court concludes that substantial evidence supports ALJ Allard’
determination in this regard. Accordingly, the Court also concludes that the Commissisner
carried his burden at step five of the sequential evaluation.
V. CONCLUSION

Forall these reasonthe CourtAFFIRM Sthe Commissioner’s decision

The Court will issue a separate Order issuing final judgment pursuant to Sentence 4 of 42
U.S.C. § 405(g).

IT ISSO ORDERED.

Date: September52 20 s/Norah McCann King
NORAH McCANN KING
UNITED STATES MAGISTRATE JODGE
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