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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

AUTHENTIC TITLE SERVICES, INC.,

Civil No.: 18-4131 (KSH) (CLW)
Plaintiff,

V.

GREENWICH INSURANCE COMPANY,
WESTERN LITIGATION, AMERICAN
INSURANCE PROFESSIONALS INC., AND
JOHN DOES 1-10,

OPINION

Defendants

Katharine S. Hayden, U.S.D.J.

l. Introduction
In this insurance coverage dige, plaintiff Authentic TitleServices, Inc. seeks coverage
under its errors and omissions policy with aefant Greenwich Insurance Company for losses
relating to an email spoofing sehe in which Authentic was dupéato sending real estate loan
proceeds to a fraudulent account. The parties fil@gecross-motions for summary judgment.
For the reasons set forth belssymmary judgment will be granted in favor of Greenwich.
Il. Background
The relevant facts are ungdiged. Authentic is an ageior title insurance policies
underwritten by Fidelity Nationditle Insurance Company. (D.E. 46-3, PIs.’ 56.1 Stmt. in
Response { 1.) Its presidenMark Maryanski, a licensed atta@aywho is also the company’s
only full-time employee. Id. 11 2-3.) Greenwich insured #hentic under a Title Professional
Liability Errors and Omissions insurance pglior the period of May 25, 2015 to May 25, 2016.

(Id. 7 6.)
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In March and April 2016, Authentic acted atetagent and settlemeagent for a real
estate transaction for a propeirtySouth Orange, New Jerseyd.(T 29.) Quicken Loans was
the mortgage lender, and it and transfethedloan proceeds to Authentic on March 30, 2016,
the day before the originalcheduled closing dateld( 1 31-32.) Authentic deposited the
funds into a settlememiccount at TD Bank.Id.  33.) Although they had been deposited into
Authentic’s settlement aoant, the funds remained tpeoperty of Quicken. Id. § 35.) The
closing was postponed, and emails ensuéaden Authentic’s Maryanski and Quicken’s
Brittany Clark and others concengi return wire instructions fAAuthentic to use in sending the
loan proceeds backld( 11 37-42.)

On April 4, 2016, Maryanski received an airfrom “BrittanyClork@quickenloans.com”
(an email address different fro@iark’s legitimate email address by one letter), with what
appeared to be wiring instructiofts the return othe funds. I¢. 1 43-45.) The email was
actually from an unknown third party posing aar&| and it directed Maryanski to transfer the
funds to a specified account at Chase Bamé (Fraudulent Account’and to confirm only by
email. (d. 1143, 46.) The email also copied two spdoédmail addresses that were very similar
to legitimate email addsses used by other Quicken empkyinvolved with the real estate
transaction. 1¢l. 1 47.)

On April 5, 2016, Maryanski received an email from yet anofhaofed email address,
purporting to be from yet another Quicken employderia Harris, and with was one letter off
from her legitimate email addreskl.(f 48.) The email again requedthat Maryanski wire the
funds to the Fnadulent Account. Ifl.) That same day, Maryanski transferred the Quicken loan
proceeds of $480,750.96 to the Fraudulent Accoddt.f(49.) He sent email confirmation to

the spoofed email address for NHarris, and received anlkawwledgement in response from
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what the parties refer s the “fraudster.” I1€. 11 51-52.)

By April 12, 2016, it became clear to both iManski and Quicken that the funds had
been diverted to theraudulent Account.Iq. 1 53-55.) Around April 14, 2016, Maryanski
reported the incident to Alientic’s bank, TD Bank.Id.  56.) He also ported it to Fidelity,
which issued title insurece for the real estateansaction, to the FBI, and to JP Morgan Chase
Bank. (d. 11 56-59.) The diverted funds wavéhdrawn by an unknown party and never
recovered. I¢l. 11 60, 62.)

Maryanski filed a @dim with Greenwich on April 18, 20161d( 11 9, 63.) Receipt was
acknowledged on April 21, 20161d( § 68.) Quicken was indemiatl by Fidelity for the loss
and provided new funds for tiansaction, which closed!d( 11 70-71.)

On May 3, 2016, Fidelity contacted Greenlwicopying Maryanski, advising it of the
claim it received from Quickemd that it had retained legabunsel to pursue the funds, and
asserting a claim against Authentic forigthit requested imnukate payment. Id. 11 72-73.)
The next day, Greenwich notified Authentic that it was denying the cladny 74.) In that
May 4, 2016 letter, Greenwich invoked an exauasproviding that the pizy did not apply to
any claim:

14. based on or arising out of:

a. the commingling, impropese, theft, stealing, consgon, embezzlement or
misappropriation of funds or accounts|.]

(Id. 1 74; D.E. 45-4, Seery Decl. 1 14 & B at 3-4.) The letter continued:
This claim arises from a ¢ft, stealing, conversiomd/or misappropriation of
funds. As such, the claim is not cosé by the policy ag arises from conduct
clearly excluded under this Policy. Cexasiently, [Greenwich] is therefore
denying defense and indemnityverage for this matter.

(Id. at 4.) Under a heading entitleéldditional Coverage Issues,” ¢hetter went on to refer to
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several additional exclusions, thesfiexcluding coverage for any claim

8. based on or arising out of allegethinal, intentionally wrongful, fraudulent

or malicious acts or omissions. Howewhis exclusion shall not apply tefense
expense®r theCompany’s duty to defend alaim unless and until there is an

admission by, finding of fact, dinal adjudication against argsured as to such
conduct, at which time thiasured shall reimburse th€Eompany for all defense

expenseancurred.

Additionally, this exclusion will noapply to any Insured who:

a. did not participate or acquiesceduach act, error or omission;

b. had no knowledge of or reason to suspech an act, error or omission;
and

C. immediately notifiedhe Companyin writing after obtaining knowledge

of such act, error or omission.
(1d.)! Greenwich then stated it “reserve[d] itghi to deny defense and indemnity coverage for
this matter in its entiretyto the extent any insured “mé# involved in any criminal,
intentionally wrongful, fraudulent analicious act or omission.”ld.)> Greenwich also stated it
“reserve[d] its rights to deny defse and indemnity covega for this matter in its entirety based
on the foregoing exclusions.’ld( at 5.)

In a July 25, 2016 letter to Greenwich, Aemiic’'s counsel challenged the denial of
coverage and Greenwich'’s inpeetation of the policy. (PIs56.1 Stmt. in Response 75 &
Seery Decl. Ex. M.) Greenwichiterated its coverage denialam August 5, 2016 letter. (PIs.’

56.1 Stmt. in Response { 76.)

! Bolded terms are defined in the policy.

2 The letter also stated that the policy did nqilgpo any claim “based on or arising out of the
intentional or willful breach or disregard afhy oral or writterunderwriting or binding
authority,” or “based on or arising out of the mtienal or willful failureto follow any escrow or
closing instructions, or out ofgéhintentional or wilful [sic] disegard of any escrow or closing
instructions.” [d. at 4-5.) Neither party relies dinese provisions in seeking summary
judgment, and they are noteeant to resolving the dispe before the Court.
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On March 27, 2017, Fidelity demanded paytréirectly from Authentic in the amount
of $520,107.87. 1. 11 77-78 & Seery Decl. Ex. O.) Has not filed suit against Authentic for
payment. (Pls.’ 56.1 Stmt. in Response { 80r) June 28, 2017, Authentic’s counsel again
wrote to Greenwich to demand coverage for tliely claim; Greenwicheiterated its denial
on July 18, 2017.1¢. 17 81-82.)

On February 26, 2018, Authentic filed suit in Essex County Superior Court against
Greenwich, along with Western Litigation, Inahich Authentic alleged was Greenwich’s
counsel, and American Insurance Professiohal€, (“AlP”), Authentic’s insurance broker.

(D.E. 1-2, Compl3 Authentic’s complaint sought coverage from Greenwich for Fidelity’s claim
(count 1), and asserted claimsargt Greenwich for breach tife duty of good faith and fair
dealing (count 2), breach obntract for denying coverageofmt 3) and for denying Authentic
legal representation (count fegligence for failing to participate in the claims negotiation
process (count 5), and breach of fiduciary dutyfdding to advise Authentic of the availability

of additional coverage for cyb&aud (count 6). Authentic alsssserted additional claims for
negligence and malpractice (counts 7 and 8), and breach of fiduciary duty (count 9). Western
Litigation removed the actiaio this Court on March 23, 2018, on the basis of diversity
jurisdiction. (D.E. 1.) Authentisubsequently dismissed itaichs against Western Litigation

and AIP. (D.E. 16, 35.) It also dismissed tiiaims in counts 2, 5, 6, 7, 8, and 9 against
Greenwich, leaving only counts 1, 3, and 4 renmgrior disposition. (D.E. 17.) Thus, all that

remains for disposition are Authentic’s claiagainst Greenwich seeking a declaration of

3 The complaint also named ten unidentified JohesDoAs discovery is closed, these fictitious
defendants will be dismisse@lakeslee v. Clinton Cnty336 F. App’x 248, 250-51 (3d Cir.
2009); Fed. R. Civ. P. 21.
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coverage and for breach of cratt for denying it coverage atebal representation. Greenwich
answered on July 25, 2018. (D.E. 18.)

Greenwich has now moved for summary juégry relying on exclusion 14(a) of the
policy, which, as noted earlier, exdes from coverage claims “basmuor arising out of . . . the
commingling, improper use, thebtealing, conversion, embegaient or misappropriation of
funds or accounts.” (D.E. 48-Def.’s Moving Br. 4-5, 11see alsd.E. 50, Def.’'s Reply Br.)
Greenwich also relies on the pgfis definition of “damages” asxcluding “the loss of or
unauthorized removal of fundf§'om the insured’s accountld( at 11-12.) Authentic has
opposed Greenwich’s motion and also cross-radeesummary judgment in its favor, arguing
that a different exclusion, exclusion 8, is there appropriate one onglfiacts, and because it
doesn’t apply, Greenwich is requiredpmvide coverage for the claimSdeD.E. 46-1, Pl.’s
Opp. Br.) Authentic further argues that Grneeah’s proposed interptation of section 14(a)
would render the policy ambiguousdiillusory, and that that ambiguity should be resolved in its
favor.

1. Standard of Review

A. Summary Judgment Standard
Summary judgment is proper where the mowderonstrates thétere is no genuine
dispute as to any material factcathat it is entitledo judgment as a matter of law. Fed. R. Civ.
P. 56(a). Inruling on the motiothe Court views the evihce in the light most favorable to the
nonmoving party and draws all inferas in favor of that partyAuto-Owners Ins. Co. v. Stevens
& Ricci, Inc, 835 F.3d 388, 402 (3d Cir. 2016). A factuamite is “genuine” if the evidence
would permit a reasonable juty find for the non-movantJutrowski v. Twp. of Riverdgl804

F.3d 280, 289 (3d Cir. 2018). A fast“material” if it “might affect the outcome of the suit
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under the governing law.Burton v. Teleflex Inc707 F.3d 417, 425 (3d Cir. 2013). At the
summary judgment stage, the Court is not perohitbemake credibility determinations or weigh
the evidenceld. at 428-29.

The same standard applies when crosgions for summarjudgment are filed.d.
“When both parties move for summgudgment, ‘[tlhe court mustule on each party’s motion
on an individual and separate basis, detemginior each side, whether a judgment may be
entered in accordance with the Rule 56 standafdito-Owners835 F.3d at 402 (quoting 10A
Charles Alan Wright et al., Beral Practice & Procedure 8§ 272 ed. 2016)). Cross-motions
for summary judgment ameparticularly appropriate vehider deciding insurance coverage
disputes such as this one, in which theipario not contest the $ia facts underlying the
dispute. See Wimberly Allison Tong & Goo, Inc.Travelers Prop. Cas. Co. of ArB59 F.
Supp. 2d 504, 510 (D.N.J. 2008) (Simandle, J.) (“Utkw Jersey law, The interpretation of
an insurance contract on undisputacts is a question fahe court to decide as a matter of law
and can be the basis for summprggment.” (citdion omitted)),aff'd, 352 Fed. App’'x 642 (3d
Cir. 2009).

B. Interpretation of Insurance Policies

“An insurance policy is a contratttat will be enforced as wten when its terms are clear
in order that the expectationstbk parties will be fulfilled.”Flomerfelt v. Cardiellp202 N.J.
432, 441 (20103.Policy language is interpreted “accordingts plain and ordinary meaning.”
Id. (citation and internal quotath marks omitted). Terms thate not clear, but ambiguous, are
construed in favor of the ineed and against the insurdd. “If the language is clear, that is the

end of the inquiry.’Chubb Custom Ins. Co. Frudential Ins. Co. of Am195 N.J. 231, 238

4 There is no dispute thilew Jersey law governs.
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(2008). “[l]n the absence of an ambiguity, a ¢@inmould not ‘engage ia strained construction
to support the imposition of lidty’ or write a beter policy for the insured than the one
purchased.”ld. (citation omitted)see also Flomerfgl202 N.J. at 441. “If the terms of the
contract are susceptible tolaast two reasonable alternatiwmterpretations, an ambiguity
exists,” and in that event, “a court may looketdrinsic evidence as an aid to interpretation.”
Chubh 195 N.J. at 238.

Generally, policy exclusions@narrowly construed, andig the insurer’s burden to
“bring the case within the exclusionFPlomerfelt 202 N.J. at 442 (citatipand internal quotation
marks omitted). “[I]f there is more than one pibte interpretation of the language, courts apply
the meaning that supports coveragbeathan the one that limits itfd. But “far-fetched
interpretation[s]” do not create daguity, and “courts must be cduénot to disregard the ‘clear
import and intent’ of a policy’s exclusionfd. “Rather, courts must aluate whether, utilizing
a ‘fair interpreation’ of the language, it is ambiguoudd.

V. Discussion

The parties do not dispute the key facts; accordingly, the question before the Court on
these cross-motions is whether either party igledtio judgment as a rtiar of law. Answering
that question begins with the language of thepowhich provides for average as follows:

B. WHAT IS COVERED

Subject to all terms and comidns of this policy, th&€ompany will pay on the

Insured’s behalfdamagesanddefense expensearising out of alaim first made

against thénsured during thepolicy period, and reported to th@ompany in

writing during thepolicy period, by reason of an actual or alleged negligent act

or omission opersonal injury, in the performance gfrofessional serviceghat

are alleged to have occurred on or afteréteactive date of this policy.

(Seery Decl., Ex. B, Policy 8 B.) The polidgfines the term “Damages” as “a monetary

judgment or monetary award which timsured is legally obligated to pay . . . . However,
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damagesdo not include . . . g. the loss ofamauthorized removalf funds from anynsured’s
account.” (Policy § A.4.)

Among the “terms and conditions” of the pglis a series of exclusions, including
exclusion 14(a), which provides as follows:

This insurance does not apply to argim:

14. based on or arising out of:

a. the commingling, improper use, theftealing, conversion, embezzlement or
misappropriation of funds or accounts;

b. sums received by argsured or credited to anynsured’s account; or

c. fees, premium, taxeslaims, commissions or brokerage monies.
(Policy § H.14.)

Greenwich contends, and the Court agrévest,exclusion 14(ajirectly addresses
the factual scenario here. &kxclusion’s plain language -etindisputable starting point
for the Court’s analysis under New Jersey {astates that no cokege is provided for
claims “based on or arising out of” the thetealing, conversion, or misappropriation of
funds. The New Jersey Supreme Court hfigele the phrase “arisg out of” to mean
“originating from, growing out obr having a substantial nexusElomerfelt 202 N.J. at
454 (citation and internal quotation marks omittesdle also Am. Motorists Ins. Co. v. L-
C-A Sales C9.155 N.J. 29, 35-36 (1998). Fidelity’s claim against Authentic and
Authentic’s consequent claifor coverage under itgolicy with Greenwich undeniably
originated from, grevout of, or had a substantial nexosunds belonging to Quicken
that were transferred intodtFraudulent Account and tharere withdrawn by a person

or entity other than Quickeand were never recovered.
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The parties’ debate is with whether tsaenario involved th&heft,” “stealing,”
“conversion,” or “misappropriation” of Quickés funds. Greenwich argues that these
are clear terms that involwerongfully depriving another dfs property, which happened
here. Conversion, for example,defined as the “wrongfaxercise of dominion and
control over property of anotheithout authorization and tilve exclusion of the owner’s
rights in that property."Chicago Title Ins. Co. v. Elljg109 N.J. Super. 444, 456 (App.
Div. 2009). “Misappropriation” involves the palication of anothes property or money
dishonestly to one’s own use.” Black’sw®ictionary (11th d. 2019). “Theft” is
commonly defined as “the wngful taking and removing @nother’s personal property
with the intent of deprivinghe true owner of it.” Black Law Dictionary (11th ed.
2019). So construed, the terms undoubtedbtyap the Quicken funds that Maryanski
erroneously sent to the fraudulent accourdpiés not matter, in other words, who
committed the theft or othergimibited act, the insured or ahet party; if the claim arose
from such an act (and it cannot reasonably bpuded that it did)the plain and ordinary
meaning of the language inadsion 14(a) supports Greeroliis denial of coverage.
Authentic argues that the terms thefealing, misappropriation, and conversion
are ambiguous because they could be ing¢eg to include conduct by both the insured
and by third parties, and thia¢cause they are ambiguougytimust be interpreted in
favor of it, the insured, and amst Greenwich, the insurer. In this context, that means
interpreting the term® reach only conduct by thesured, and not by other actors.
Adopting this argument would, aburse, result in exclush 14(a) not applying to the

spoofing incident involving Authentis’loss of the Quicken funds.

10
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The Court declines to do s@lthough Authentic is corre¢hat ambiguous terms are to
be construed in favor of the insursgeFlomerfelt 202 N.J. at 441, these terms are not
ambiguous. Authentic’s argueant to the contrary relies on several unpersuasive premises. First,
it is based on a faulty application of the interpretive maxarscitur a sociiswhich provides that
a general term is given a more restrictive meahingirtue of its association with more specific
terms. See Sealed Air Corp. v. Royal Indem., @04 N.J. Super. 363, 380-81 (App. Div. 2008)

(explainingnoscitur a sociigo mean that “a word is knawfrom its associates. Words of

general and specific import take color from eadteotvhen associated together, and thus the

word of general significance is modified by @éissociates of restted sense.” (quotingertrand
v. Jones58 N.J. Super. 273, 283, 156 (App. Div. 1959)hat is not what Authentic has
proposed; instead, it contends some ofténns (theft, stealing, misappropriation, and
conversion) are capable of réatg first- and third-party condtt, while others (commingling,
improper use, and embezzlement) reach only fiasty conduct. To make the policy clear,
Authentic posits, all of the terms should be ipteted as applying to onto first-party conduct;
i.e., conduct by the insured. As explained abowscitur a sociisalls for using the more
specific to circumscribe the more general, siotply slotting terms intalefinitional groups and
picking one.

Moreover, as the New Jersey Supee@ourt has explained, “[a] genuine
ambiguity arises only wheredlphrasing of the policy is smnfusing that the average
policyholder cannot make outelboundaries of coverage.Passaic Valley Sewerage
Com’rs v. St. Paul Fire & Marine Ins. C&06 N.J. 596, 608 (2011) (quoting

Progressive Cas. Ins. Co. v. Hurley66 N.J. 260, 274 (2001)). One need look no further

than Maryanski's own report of the potentiddim to Greenwich to see that the term

11
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“misappropriation,” for example, has a algaunderstood meanintat includes third-
party conduct.$eePls.’ 56.1 Stmt. in Response { 65 (excerpting claim report in which
Maryanski describes potentiabah as “involving miappropriated wirdunds”).) The
terminology in exclusion 14(a) is cleas written; it is Authentic’s proposed
interpretation, which would engraft a limitatiabsent from the texthat would introduce
confusion, and the Court declines the invitatto rewrite the policin this manner.See

id. (“If the policy terms are clear, we interpret the policy as written and avoid writing a
better insurance policy than the one purchased.”).

Authentic also attempts to depict exsibn 14(a) as ambiguous, and therefore
subject to an interpretatidhat favors it over the insureby invoking the language of
exclusion 8. That provision states thatitheirance policy does not apply to claims
“based on or arising out of alleged criminal, intentionally wrongful, fraudulent or
malicious acts or omissiorifyut exempts from the exclios insureds who “did not
participate in or acquiesce $nich act, error or omissioryad no knowledge or reason to
suspect it, and immediately gave Greenwichitem notice after learng of it. (Policy
§ H.8.) Authentic contendsahthis exclusion “provides” e@rage to it irthe event of a
crime committed by someone other than tlsaiiad, and that intemgting exclusion 14(a)
as Greenwich proposes would take away tbaerage, placing the exclusions in “direct
conflict” and rendering the polc‘hopelessly ambiguous” andltisory.” (Pl.’s Opp. Br.
2-3.) As an initial matter, ekusion 8 does not “provide” cokagye; if it does not apply,
coverage is simply not excluded on the basdithe conditions specified in it. The
inapplicability of one exclusion does not negate the applicability of all other exclusions.

(SeePolicy § B (“Subject tall terms and conditionsf this policy, the Company will

12
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pay . ..damages and defense expenses . . Sép)also Weedo v. Stone-E-Brick,,Inc.
81 N.J. 233, 247-48 (1979) (“exclusion clausektractfrom coverage rather than grant
it,” and each exclusion is readdependently of each other).

Moreover, Authentic’s invitation to read exdlois 14(a) in the contéof the policy as a
whole helps Greenwich’s positiontihar than its own. Authent&rgues that exclusion 14(a)
must be read to reach only conduct by the irdsuiut the language of other exclusions suggests
that when Greenwich intended that result, firessly said so. Exclusion 8, for example,
includes the carve-out language discussed abBxelusions 11, 15, and 16 also expressly refer
to conduct by the insured. Exclusion 14(a) doesA®Greenwich argues,ithindicates that the
company intended it to apply torduct regardless of whether theured was involved; in other
words, this is the intended resaftthe language, rather than amintended ambiguity in it.Sge
Def.’s Reply Br. 7 (“[W]hat Authentic describas ambiguity is, indct, the only reasonable
interpretation of Exclusion 14 under thaipl meaning of the language used.”).)

Although neither party has pointed to anhawitative interpretatin of the disputed
policy language under New Jersey law, and eeigluggests that the Greenwich form is a
standardized oneGreenwich has cited several decisionsfaher jurisdictions in which courts
were confronted with similgsolicy language and fouritito be unambiguous and to reach third-
party conduct. IlAccounting Resources, Inc. v. Hiscox, Ji2016 WL 5844465, at *1 (D. Conn.
Sept. 30, 2016), for example, the district coprgsented with policy language and arguments

markedly similar to thas presently before this Court, cdumbed that a misapppriation-of-funds

5> See Chubb Custom Ins. Co. v. Prudential Ins. Co. of 266.N.J. 231, 238 (2008) (“Although
not a canon of construction, courts frequently look to how othénts have interpreted the same
or similar language in standardized contracts to determine what thes prairtnded, especially
where rules in aid of interpretation fail to offer a clear result.”)

13
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exclusion unambiguously precludedverage for a third party’misappropriation or theft of
funds using a spoofing scheme to dupevbndor, a bookkeeping company, into paying
fraudulent invoices. The policy prowd that the insurer had “no obligation to pay any sums . . .
for any claim . . . based upon or arising outh&f actual or allegettheft, misappropriation,
commingling, or conversion of any funds, monies, assets, or propédtyat *1. The court
rejected the vendor’s argument that this laaggionly applies to conduct by parties other than
the insured or its employees, ebdang that “[t]he policy’s worthg says nothing about who must
engage in the theft or migaropriation of funds,” and tHabsence of limitation bespeaks
breadth.” Id. at *2. The court found support for its céuion, as this Court does here, in the
existence of a separate “intentional acts” exolushat expressly limited its operation to acts of
the insured.See idat *3. The language of that@usion closely tracks the language of
exclusion 8 in the Greenwich poliéy.

In sum, the plain language exclusion 14(a) dictates its applicability to the spoofing
scheme underlying this lawsuiReview of the exclusion in th@gtext of the policy as a whole,
and paying particular attentiao exclusion 8 given Authentig’heavy reliance on it, does not
change that conclusiorHiscoxand other cases cited by Greetlwprovide further support to

the Court’s conclusion. Ehlanguage is not ambiguoliand the Court rejects Authentic’s

¢ Although the language of the “intentional acts” exclusion was not excerpted in the Connecticut
district court’s opinion, Grenwich has supplied the policy asexhibit to its repy certification.
(SeeD.E. 50-6, Ex. S to Seery Supp. Decl.)

" Although this result isansistent with Magistrate Judge Wal's earlier ruling (D.E. 42) that
the word “theft” in the exclusn is unambiguous, the Court does redy on the law of the case
doctrine to reach it. Gf. Def.’s Moving Br. 17.) The quéen before Judge Waldor was far
narrower, involved resolution of a discoveligpute, and did nomplicate the meritsSee, e.g.
Speeney v. Rutger369 F. App’'x 357, 359-61 (3d Cir. 201®yys v. Aaron 106 F. Supp. 3d
472, 480-81 (D.N.J. 2015) (Simandle, 1gsende v. Borrerd®2014 WL 4199095, at *4 (D.N.J.
Aug. 22, 2014) (Debevoise, J.) (all discussing agliding to apply law of the case doctrine).

14
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arguments to the contrary, inding its resort to the docterof the insured’s reasonable
expectationand its reliance on decisions thatriduambiguity in policy language bearing no
resemblance to the Greenwich policy before the Court.

Finally, Greenwich alternatively relies on thelicy’s definition of “damages” as a basis
to deny coverage. As discussed aboveptiiey provides that, suégt to the terms and
conditions therein, Greenwich will pay certaitamages” and defense expenses; “damages” do
not include “the loss of or unadrized removal of funds” frorthe insured’s account. (Policy
88 B, A.4.) In view of the clear applicability ekclusion 14(a), the Court declines to reach the
issue of whether the transfer constitutedos$l' of the funds owhether it involved an
“unauthorized” removalinder these facts.

V. Conclusion

Greenwich’s motion for summary judgmentginted, and Authentic’s cross-motion for

summary judgment is denied. An appriate order will issue.

/sl Katharine S. Hayden
Date: November 17, 2020 Katharine S. Hayden, U.S.D.J.

8 Oxford Realty Group Cedar v. Tralers Excess & Surplus Lines €829 N.J. 196, 208 (2017)
(doctrine applies when language is ambigyoaugerms and conddns are misleading)
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