
UNITED STATESDISTRICT COURT
DISTRICT Of NEW JERSEY

SHAWN SOUTHERLAND, Civil Action No. 18-9469(JLL)

Petitioner,

v. OPINION

PATRICK N. NOGAN, et at,,

Respondents.

LINARES, ChiefDistrict Judge:

Presentlybeforethe Court is thepetition for a writ ofhabeascorpusof ShawnSoutherland

(“Petitioner”) broughtpursuantto 28 U.S.C. § 2254challenginghis statecourtmurderconviction.

(ECf No. 1). Respondentsfiled a responseto the petition, (ECf No. 30), to which Petitioner

replied. (ECF No. 33). Petitionerhasalso filed a requestfor an evidentiaryhearing,as well as a

secondmotion for partial summaryjudgment. (ECf Nos. 34, 36). For thefbllowing reasons,the

Court will denythe petition, aswell as Petitioner’srequestfor an evidentiaryhearingand second

motion for partial summaryjudgment.Petitioneris also denieda certificateof appealability.

I. BACKGROUND

Petitioner was indicted on three countsin Hudson County thr first-degreemurder in

violation of N.J.S.A.2C:11-3(a)(l) or (2), third-degree hinderingapprehensionor prosecutionby

way of concealmentor destruction in violation of N.J.S.A. 2C:ll-3(a)(l). and third-degree

hinderingapprehensionor prosecutionby giving falseinformationto a law enforcementofficer in

violation of N.J.S.A.2C:29-3(b)(4). (ECF No. 1 at 40). At his trial, petitionerwaivedhis right to

an attorney and decided to representhimself (ECF No. I at 40). The trial court appointed
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Petitioner’s public defenderas standby counsel and thereafterdenied Petitioner’s motions to

appointnew standbycounsel. (ECFNo. I at 40).

Over the course of pre-trial proceedings,Petitioner filed several motions to suppress

evidence,which the trial court denied. (ECf No. I at 40). The trial court alsodeniedPetitioner’s

motionsto dismisstheindictment. (ECFNo. 1 at 40). However,on November10, 2011,Petitioner

filed a motionto dismissthe third countof the indictment,which the trial courtgranted. (ECF No.

1 at 40). Then, the trial court grantedPetitioner’smotion to waive his right to a jury trial. (ECF

No. I at 40).

JudgefrancisB. Schultzoversawthenine-daybenchtrial. (ECFNo. I at 40). On February

1, 2012, thejudgeissueda “comprehensiveoral decisionfinding” Petitionerguilty on countsone

and two. (ECF No. 1 at 41). JudgeSchultz then deniedPetitioner’smotion for acquittal and a

newtrial and sentencedPetitionerto thirty yearsin prisonon countoneon March 16, 2012. (ECF

No. I at 41). Petitioner’ssentence includeda thirty—year period of parole ineligibility on count

one and a concurrentfive-year sentenceon count two. (ECF No. 1 at 41). Judge$hultz also

orderedthat Petitionerservea five-yearterm of parolesupervisionuponhis release. (ECF No. 1

at 41).

At trial, the Stateestablishedthe following. Thevictim lived in Bayonnewith herfourteen

year old son. (ECF No. 1 at 44). Petitionerand the victim met while they were in law school

togetherin 2002. (ECFNo. 1 at 44). Petitioner then moved into the victim’s apartmentin

December2005. (ECF No.1 at 44). Thevictim’s sondescribeda tumultuous relationship between

Petitionerand the victim, in which theyfought “every day.” (ECF No. I at 44). Petitionermoved

to Texasin January2007, butsubsequentlyreturnedto the apartmentin March 2007. (ECFNo. 1

at 44).
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Thevictim usuallywokehersonup for school,but on themorningof April 4, 2007,she

did not (ECFNo. 1 at 44). Instead,hersongot himselfdressedandwent to thebedroomto say

goodbyeto Ms mother. (ECFNo. I at44). Thevictim’s sontestifiedthatthedoorwasclosedand

Petitionersteppedin front of thedoorto keephim from goinginsidethebedroom. (ECFNo. 1 at

44). Thevictim’s sonthenleft theapartment (ECFNo. I at 44 45). He statedthathedid not

hearanysoundscomefrom thebedroomthatmorningor hearanythingunusualthenightbefore.

(ECF No. 1 at 45). The victim’s son usually stayedup in his room playing videogamesand

watchingTV. (ECFNo. 1 at45).

The victim’s son returnedhome from school around4:00 p.m. (ECF No. 1 at 45).

Petitionerwasin theapartment,butthevictim wasnot (ECFNo. 1 at45). Whenthevictim’s son

askedPetitioneraboutMs mother,Petitionertold thesonthathehadnot seenher. (ECFNo. 1 at

45). The son saw that a white blanketand someof his mother’s“personalaccessories”were

missingfrom herbedroom. (ECFNo. I at45).

The victim’s son testified that Petitionergave him money to buy food at a take-out

restaurantandthenfollowed him thereon a bicycle. (ECF No. 1 at 45). They returnedto the

victim’s apartment,at whichpoint Petitionertold thevictim’s sonthathe hadto go seeMs sick

auntin thehospital. (BC?No. 1 at45). Whenheleft, Petitionertookall Ms belongingswith Mm.

(BC? No. I at 45). The victim’s son testified that Petitionerwould borrow a silver Kia from

someonehecalled“his aunt,”but thatafterPetitionerleft thatnightheneversawPetitioneror the

caragain. (ECFNo. I at45).

As fbr theKia, Petitioner’sfriend testifiedthat Petitionerborrowedher2001 Kia onApril

3,2007andreturnedit early in theeveningon April 5,2007with two fiat tires. (BCF No. I at
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45). Petitionerthenstayedat his friend’s homeuntil April 9, 2007,when shedrovehim to a train

station. (ECF No. 1 at 46).

The victim’s son informed his schoolthat his motherhad disappeared,and two or three

dayslater he went to his grandmother’shousein New York City, wherehe informedher thathis

motherwasmissing. (ECf No. 1 at 46).

On themorningof April 7, 2007,aNew York City Departmentof Transportationemployee

found a black duffel bag along theHenry HudsonParkwayin New York, roughly twenty-five

miles from Bayonne. (ECF No. 1 at 46). Insidethebagwas thebodyof a woman. (ECF No. 1 at

46). The employeewho found thebagtestifiedthat hehadnot seen thebagwhen hecleanedthat

areathe day before. (ECF No. 1 at 46). New York City police officerspicked the body up and

begantheir investigation. (ECf No. 1 at 46).

TheNew York City medical examinerperformedan autopsyon thebodyon April 8, 2007.

(ECF No. 1 at 46). The medical examinertestified that thepolice found the body in a large,

expandable,blackbagwith thebrandname“G&S” on it. (ECF No. I at 46). The bodywas fully

clothedandwrappedin a “white bedsheet”andblackplastic. (ECF No. 1 at 46). There werealso

two rings and a braceleton the body. (ECF No. 1 at 46).

The autopsyrevealed“multiple blunt-impactinjuries on thebody, includingabrasionsand

contusionsof theneck,torso,andextremities.” (ECFNo. 1 at 46). The medicalexaminerbelieved

that the causeof deathwas homicideby “compressionof the neck,” andplacedthe dateof death

on or beforeApril 4, 2007. (ECF No. I at 46—47).

A friend of the victim testifiedthat sherecognizedthe victim’s jewelrywhenshesawit on

a televisionreport on April 9 abouta “woman found on the 1—lenry Fludson.” (ECF No. I at 47).

The friend then contactedthe victim’s family. (ECf No. I at 47). After 5:00 p.m. on April 9,
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BayonnePoliceOfficer Ponik wentto thevictim’s apartmentaspartofhis investigationarising

out of amissingpersonsreport. (ECFNo. 1 at 47). Officer Ponik metwith the victim’sson,as

well asherparents,brotherandvariousotherfamily andMends. (ECFNo. 1 at47). Theofficer

wasat theapartmentfor aboutsix hours,collectinginformationfrom thegroup there.(ECFNo.

1 at 47). Officer Ponik alsocontactedotheragenciesfor information,includingthe Division of

Youth andFamilyServicesregardingcustodyof thevictim’s son. (ECFNo. I at47).

While Officer Ponikwas at the apartment,the victim’s brothertried calling thevictim’s

cell phoneseveraltimes. (ECFNo. 1 at 47). Around 11:00p.m.,roughlyfive minutesafterthe

brother’slast call attempt,Petitionercalledthebrotherback. (ECFNo. 1 at 47). Officer Ponik

askedthevictim’s brotherto placethecall on speakerphone,andthebrotherobliged. (ECFNo.

47—48). Petitionerinitially deniedknowingwherethevictim was. (ECFNo. 1 at 48). He later

admittedseeingheron April 2, 2007. (ECFNo. I at 48). “Then, ‘out of nowhere,”petitioner

told the victim’s brotherthat the victim “went on vacation,” for which he boughther a “black

folding typesuitcase.”(ECFNo. 1 at 48). Petitionertold thevictim’s brotherhewasin Rockland

County,New York visiting a sick aunt. (ECFNo. 1 at 48). He did not give the victim’sbrother

anycontactinformationandthenhungup. (ECFNo. 1 at 48).

Petitionercalledthevictim’s brotherbackfive or tenminuteslater. (ECFNo. 1 at48). He

mentionedhewould returnto Bayonnethenextdayandadmittedhehadthevictim’s cell phone.

(ECFNo. 1 at48). Thevictim’s brotheraskedPetitionerto helpthefamily locatethevictim, but

Petitionerwasuncooperativeandhungup. (ECFNo. I at 48). Thenextday,Petitionerdid notgo

to Bayonneashehadclaimedhewould. (ECFNo. I at48).

OnApril 10,2007,theNewYork City policedepartmentsentasketchofthe womanfound

in the black bag on the Henry Hudsonparkway, along with photographsof her clothing and
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jewelry, to theBayonnepolicedepartment(ECF No. 1 at 48). TheBayonnepolice recognized

the itemsin thephotographas the victim’s and later that day, the victim’s flither identified the

body atthemedicalexaminer’soffice. (ECFNo. 1 at48). Thatday, thepolicealsoobtainedand

executedasearchwarrantfor thevictim’s apaffinentbutdid not findanythingofevidentiaryvalue.

(ECPNo. I at42).

Also on April 10, Bayonnedetectives soughtout a store thatsoldbagssimilar to theone

in which thevictim’s bodywas found. (BC?No. 1 at 49). Theyfoundastoresevenblocksfrom

the victim’sapartmentthatsoldthesameG&S collapsiblebags. (ECFNo. I at 49). Thestore’s

owner toldthepolicethatshehadorderedfive ofthesebagsand soldone. (ECFNo. 1 at49). The

detectivesboughtoneofthebagsand“took it backto headquarters.”(BCFNo. 1 at49).

On April 11, thedetectiveswentbackto thestoreto interviewtheowner. (ECFNo. 1 at

49). Theownertold the detectivesthaton April 4, a manenteredthestore. (ECFNo. I at 49).

Oneofthesalesassociatesapproachedthe manandbrought himto thecashregister. (BC?No. 1

at 49). The ownerstated that shedealtwith the man“face to face” at the register, andthat the

lighting in thestorewasgood. (ECFNo. I at 49). Theman then purchasedablack,hard-sided

G&S suitcase,which he told the ownerwas for a cruisehe and his wife weregoing on in the

Bahamas.(ECFNo. 1 at49). Hepaidfor thebagin cash. (ECFNo. 1 at49).

An hourlater,themanreturnedto thestorewith theblackhard-sidedbagandaskedfor a

refimd. (ECPNo. 1 at49). Thestoreallowedhim to return thebagandhethenpurchaseda“metal

fold-up luggagecarfier[].” (ECFNo. 1 at 49). Themanthen camebackto thestorea third time

andaskedtheowneraboutablack,expandableG&S suitcasa(BC?No. I at49). The ownertold

themanthat the bagwas“totally flexible andexpandable.It canmove. It’snot solid. ft’s not

rigid.” (BC?No. 1 at 49). Themanpaid for theexpandableG&S suitcasewith cash. (BCFNo.
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I at 49-50). The detectives then broughtthe first bagthe man purchased backwith them to

headquarters.(ECFNo. I at 50).

The detectivesaskedthe store owner to come back to the police station, where she

identified Petitionerasthemanwho purchasedthe suitcases.(ECF No. I at 50—51). Shelater

identifiedPetitionerat thai as well. (ECFNo. I at 51). The Statealsoput a DNA experton the

standatthai, who testified thatthevictim’s DNA wasfoundonthe“top innerrim ofthefirst bag

[Petitioner]purchased from,andthenreturnedto, theBayonne store.” (ECFNo. I at 51). The

DNA expert did nottestthe insideof thebagin which thevictim’s bodywas foundanddid not

find thevictim’s DNA ontheoutsideof thatbag. (BCFNo. 1 at 51).

Then, on October14,2008,a golfer calledtheNew York City Policedepartmentto tell

themherecognizeda caddyworking at a golf club in WhitemanhTownship,Pennsylvaniaas

someonewantedby theNYPD for questioningin ahomicidecase.(ECFNo. 1 at51). TheNYPD

senta flyer with Petitioner’snameandphototo a detectiveat theWhitemarshTownshippolice

department.(ECFNo. I at 51).

That detectivethenemailedthe flyer to golf club’s manager. (ECF No. 1 at 51). The

managertold thedetectivethatthephotoresembled oneof the caddiesthere,but thatthecaddy’s

name wasKeith Davis, not ShawnSoutherland. (ECFNo. I at 51). TheWhitemarshdetective

went to the club to interview Keith Davis. (ECF No. 1 at 51). Keith Davis deniedhavingany

identification and told the detectivethat his wallet was empty. (ECP No. 1 at 51—52). The

detectiveaskedKeith Davisto takehiswalletoutandshow him. (ECFNo. 1 at52). Whenhedid

so,thedetectiveobservedaTexasID with thenameShawn Southerlandon it. (ECFNo. 1 at 52).

Thedetectivestatedthat, “[a]t this point, [Petitioner]saysto me, ‘I knewthis daywascoming.”
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(ECFNo. I at 52). ThedetectivealsosaidthatPetitionertold him thathehadleft NewYork and

thatthis washis newidentity. (ECFNo. I at 52).

At theendof thetrial, JudgeSchultzissuedanoral opinion,which theAppellateDivision

deemed“thorough.” (ECF No. I at 52). Judge Schultzfound beyonda reasonabledoubt that

Petitionerpurposelycausedthe deathofthevictim andconcealedtheevidenceby puffing thebody

in theblackbaganddumpingit on thehighwaywith the purposeof hinderinghis apprehension,

prosecution,andconviction. (ECFNo. I at 52).

H. DISCUSSION

A. LegalStandard

Under28 U.S.C. § 2254(a),the district court “shall entertainan applicationfor a writ of

habeascorpusin behalfof a personin custodypursuantto thejudgmentof a Statecourtonly on

thegroundthathe is in custodyin violation of theConstitutionor laws or treatiesof theUnited

States.” The petitionerhas the burdenof establishinghis entitlementto relief for each claim

presentedin hispetitionbasedupontherecordthatwasbeforethestatecourt. SeeEleyv. Erickson,

712F.3d837,846(3dCir. 2013);seealsoParker Matthew’s,567U.S. 37,40—41(2012).Under

thestatute,asamendedby theAnti-TerrorismandEffectiveDeathPenaltyAct, 28 U.S.C.§ 2244

(“AEDPA”), district courtsarerequiredto give greatdeferenceto thedeterminationsof thestate

trial andappellatecourts. SeeRenicot Lea,559U.S. 766,772-73(2010).

Wherea claimhasbeenadjudicatedonthemeritsbythestatecourts,thedistrictcourtshall

notgrantanapplicationfor awrit ofhabeascorpusunlessthestatecourtadjudication

(I) resulted in a decision that was contrary to, or involved an
unreasonableapplication of, clearly establishedFederal law, as
determinedby theSupremeCourtof theUnitedStates;or
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(2) resulted in a decision that was basedon an unreasonable
determinationof the facts in light of the evidencepresentedin the
Statecourtproceeding.

28 U.S.C. § 2254(d)(l)-(2). Federallaw is clearlyestablishedfor thepurposesof the statute where

it is clearly expressedin “only the holdings,as opposedto the dicta” of the opinionsof the United

StatesSupremeCourt. SeeWoodsv. Doncild, U.S. ---, ---, 135 S. Ct. 1372, 1376(2015). “When

reviewingstatecriminal convictionson collateralreview,federaljudgesarerequiredto afford state

courtsduerespectby overturningtheir decisions onlywhen therecould be no reasonabledispute

that they were wrong.” Ic!. Where a petitioner challengesan allegedly erroneousfactual

determinationof the statecourts,“a determinationof a factual issuemacicby a Statecourt shall be

presumedto be correct [and t]he applicantshall havethe burdenof rebuttingthe presumptionof

correctnessby clearand convincingevidence. 28 U.S.C. § 2254(e)(1).

B. Analysis

In his petition Petitionerraisestwo claimsof ineffectiveassistanceof counseland requests

that the Court grant him an evidentiaryhearing on those claims. The standardapplicableto

ineffectiveassistanceof counselclaims is well established:

Claimsof ineffectiveassistanceare governedby the two-prongtest
set forth in the Supreme Court’s opinion in Strickland v.
Washington,466 U.S. 668,(1984). To makeout sucha claim under
Stuck/and,a petitionermust first showthat “counsel’sperformance
was deficient. Thisrequires[the petitioner to show] that counsel
made enors so serious that counsel was not functioning as the
‘counsel’ guaranteedby the Sixth Amendment.”Id. at 687;seealso
United Statesv. Shedrick,493 F.3d 292, 299 (3d Cir. 2007). To
succeedon an ineffective assistanceclaim, a petitionermust also
show thatcounsel‘s allegedlydeficientperformance prejudicedhis
defensesuch that the petitionerwas “deprive[d] of a fair trial .

whose resultis reliable.” Strickland,466 U.S. at 687; Shedrick,493
F.3d at 299.

In evaluatingwhethercounselwas deficient, the “proper standard
for attorney performance is that of ‘reasonably effective
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assistance.”icicobs v. Horn. 395 f.3d 92, 102 (3d Cir. 2005). A
petitionerassertingineffective assistancemust thereforeshow that
counsel’s reptesentation“fell below an objective standard of
reasonableness”underthe circumstances.Id. The reasonableness
of counsel’s representationmust be determined based on the
particularfacts of a petitioner’scase,viewed as of the time of the
challenged conduct of counsel. id. In scrutinizing counsel’s
performance,courts “must be highly deferential... a court must
indulgea strongpresumptionthat counsel’sconductfalls within the
wide rangeof reasonableprofessionalassistance.”Stric/dctncl,466
U.S. at 689.

Evenwherea petitioneris ableto showthat counsel’srepresentation
wasdeficient,he muststill affirmatively demonstratethat counsel’s
deficient perfbrmanceprejudicedthe petitioner’s defense. Id. at
692—93. “It is not enoughfor the defendantto showthat the errors
hadsomeconceivableeffect on the outcomeof the proceeding.”id.

at 693. The petitionermttst demonstratethat “there is a reasonable
probability, but for counsel’sunprofessionalerrors,the resultof the
proceeding\voctld havebeendifferent. A reasonableprobability is
a probability sufficient to undermineconfidencein the outcome.”
Id. at 694; seect/so Shec/rick.493 f.3d at 299. Where a “petition
containsno factual matterregardingStric/dctncls prejudiceprong,
and [only provides] ... unadornedlegal conclusion[s]... without
supporting factual allegations,” that petition is insufficient to
warrantan evidentiaryhearing,and the petitionerhasnot shownhis
entitlementto habeasrelief. 5cc’ Pa/merv. iIendiicks, 592 f.3d 386,
395 (3d Cir. 2010). “Becausefailure to satisfyeitherprongdefeats
an ineffectiveassistanceclaim, andbecauseit is preferableto avoid
passing judgment on counsel’s performance when possible,
[Stric/dctnd, 466 U.S. at 697—98],” courts should address the
prejcidiceprong first whereit is dispositiveof a petitioner’sclaims.

UnitedStatesv. Cross.308 F.3d 308, 315 (3d Cir. 2002).

Judgev. UnitedStates.119 F. Supp.3d 270, 280—81.

I. Iiue//ctiveAssistctnceof Appe//ateCounsel

In his first claim, Petitioner argues that his appellatecounsel proved constitutionally

ineffective when he failed to challengethe trial court’s decision to admit into evidencethe

telephone conversation between Petitioner and the victim’s brother that was played on

speakerphonewhile Officer Ponik was in the room. (ECF No. 5 at 27—36). Petitioneralso argues
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thathis appellatecounselshouldhavechallengedanyevidencethatOfficer Ponilc collectedasa

resultof thatphonecall asfruit of thepoisonousfree. (ECFNo. 5 at 27—28). Petitionerasserts

that Officer Ponik intercepted thatphonecall without his permission,and thathebelievesthere

wasinsufficienttestimonyatapretrialhearingasto whetherthe victim’sbrotherconsentedto have

the officerlistento thecall. (ECFNo. 5 at 27—28).

The actionsof appellatecounselaresubjectto the sameineffectiveassistancestandard

applicable totrial counsel. SeeSmith v. Robbins,528 U.S. 259, 285 (2000). “[l]t is a well

establishedprinciplethatcounseldecideswhich issuesto pursue onappeal,”Sistrunkv. Vaughn,

96 F.3d 666, 670 (3dCir. 1996), and appellatecounsel need notraiseeverypossibleclaim a

defendant might wantto pursue, Jonesv. Barnes,463 U.S. 745,751(1983).Becausethe thief

componentofeffectiveappellateadvocacyis thewinnowingoutofweakerclaimsin fhvorofthose

with agreaterchanceofsuccess,Id. at751—52,theSupremeCourthasheldthat“[g]enerally,only

whenignoredissuesareclearlystronger thanthosepresented, willthepresumptionof effective

assistanceof counselbeovercome,” Robbins,528 U.S. at 288 (quoting Grayt Greer,800F.2d

644,646(7thCfr. 1986)). As such, counselcannotbeconstitutionallyineffective whenheMsor

refusesto raiseaclaimwhich is meritless. Wensi Vaughn,228F.3d 178,203(3d Cir. 2000).

This Courtneednot guesswhat wouldhavehappened hadPetitioner’sappellatecounsel

raised a Fourth Amendmentclaim becausePetitionerhimself raised theclaim in a pro se

submission, which theAppellateDivision rejectedon themerits. (ECFNo. 1 at 59-62). As the

AppellateDivision noted,thevictim’s brotherconsented toOfficer Ponilc listeningin on thecall

whenheplacedthe call on speakerphoneat theofficer’s request (ECF No. I at 59). Both the

NewJerseywiretapstatuteandtheFourthAmendment requirethatonly onepartyto a telephone

call consent toits beingoverheardwithout awarrantbypolice. (SeeECFNo. I at 59—62). Thus,
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had counselraisedthat sameclaim, it would have fOVCfl no more successfulthan it did when

Petitionerraised theclaim, antI Petitionercannotshowhe was prejudicedby counsel’sfailure to

raiseit.

This Court hasalsoexplainedto Petitionerthat this argumentfails on themerits in denying

his motion for summaryjudgment. (ECf No. 25 at 4). As mentionedabove,both the United

StatesConstitutionand New Jersey’s WiretapAct require onlythe consentof one party to a

conversationto permitthepoliceto lawfully listen to or otherwiserecorda telephoneconversation.

See,e.g.,Fitzgerald v. I) ‘I/ia, No. 14-4025, 201$ WL2095596,at ‘19 (D.N.J. May 4, 2018)(“one

party consent[is] sufficient to validate therecording[of a conversation] underStateand federal

law”). Petitioner’s contentionthat the victim’s brotherdid not testify at the suppression hearing

on this issueprior to trial and that no finding of consentcanthereforebemadeoverlooksthe state

courts’ factualfindings and the law: becausethe victim’s brotherwillingly placedthe call with

Petitioneron speakerphoneat the officer’s request, thoseactionsaloneare sufficient to show his

consentto the officer’s listeningin on the phonecall. Fitzgerald,2018 WL 2095596at *y9 The

trial court’s factual findings mustbe presumedcorrectby this Court,28 U.S.C. § 2254(e)(l),and

Petitionerhas failedto proveby clear and convincing evidencethat thetrial court’s finding was

erroneous. Petitioner’sunderlyingclaim would not havesucceedhadappellatecounselraisedit,

andthusappellatecounselcannothavebeen ineffectivein failing to do so. Werts,228 F.3dat 203.

Petitioner’s ineffectiveassistanceof appellatecounsel claimis denied.

Petitioneralso arguesthat the victim’s brothercould not havehad authority to put the call on speakerphonewhile
Oftcer Ponik was in the room, as thebrotherdid not have authority to consentwhile in the apartmentPetitioner
formerly sharedwith the victim. (ECF No. 5 at 29). Petitionercites to Stctte i’. Suao,133 N.J. 315, 320(1993)and
United Statesv. Matlock, 415 U.S. 164, 171, 177n.7 (1974), both of which require a consentingthird party to a
searchof physicalpropertyto have“common authorityover or other sufficientrelationship”to the propertybeing
inspected. Thesecasesare inapplicableto Petitioner’ssituation,as he does notassertthat anyphysical evidence
was improperlyseized fromthe apartment.
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2. Ineff’ciive Assistancea/P/cc,Counsel

In his secondclaim, Petitionerasserts thathis pleacounselwas ineffectivein advisinghim

as to the evidencethat would be presentedat trial, and that he rejecteda plea offer he otherwise

would havetakenhad hebeenproperlyadvised. (ECF No. 5 at 37). Petitioner’sright to effective

assistanceof counselextendsto the plea-bargainingprocess. UnitedStatesv. Bid, 795 f.3d 363,

367 (3dCir. 2015) (citing La/Icr v. Cooper,566 U.S. 156, 162 (2012)). This right requirescounsel

to providea defendantwith “enoughinformation ‘to makea reasonablyinformeddecisionwhether

to accepta plea offer.” Id. (quoting Shotts v. Wetzel, 724 F.3d 364, 376 (3d Cir. 2013)). Plea

counsel’sfailure to adequatelyadvisea petitionerin relationto a pleaoffer cantherefore serveas

a basisfor a claim of ineffective assistanceof counsel. Wherea petitionercanshow thatcounsel’s

plea-related advicewas deficient, hemust still establishprejudice by showingthat “there is a

reasonableprobability that., btit for counsel’sunprofessionalerrors, the result of the proceeding

would havebeendifferent . .
. [, which i]n the contextof pleas[requires] a [petitionerto] showthe

outcomeof the pleaprocesswould havebeendifferent with competentadvice.” La//er, 566 U.S.

at 163. To establishprejudice,Petitionermust thereforeshow that a plea was offered, that he

would haveacceptedthepleaabsentcounsel’sdeficientadvice,that thedealwould not have been

withdrawn, that the trial judgewould haveacceptedthe plea, and that hewould havereceiveda

lessersentenceor convictionunderthe plea. Id. at 164. Where“no pleaoffer is made,”however,

the “issue . . . simply doesnot arise” as criminal defendantshaveno federal right to be offered a

plea,nor a right to any specific type of plea. Id. at 16$; seealsoMissouri v. Frye, 566 U.S. 134,

14$ (2012).
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Petitionerfirst arguesthat his plea counsel2misadvisedhim as to the evidencethe state

would be able to presentregardingthe time and location of the deathof the victim, and that this

advice led to reject a plea offer in which hewould havepled guilty to manslaughterand related

chargesin return for a ten-yearsentence.(ECF No. 5 at 37—38). Petitionerspecificallycontends

that counselconveyedto him in a letter and reiteratedthat thetestimonyof the medicalexaminer

would not be able to establishthat the victim’s deathoccurredon the datechargedand thus the

Statecouldnot provetvhenor wherethevictim’s deathtook place.(ECF No. 5 at 38). Petitioner’s

argument,however,is basedon a selectivereadingof the letter that counselsenthim. The letter

in generaladvisedPetitioneras to the elementsof his casethat might help or hinder an alibi

defense,but it also provided the following advice regardingthe potential time of deathof the

victim:

I find it very difficult to imaginehow you will be able to asserta
credible and successful alibi defensegiven the factual context
presented in the States discovery. The biggest obstacle to a
successfulalibi defenseis the fact that it is not absolutelyclearwhen
the crime occurred,sincethereis no direct evidencerelating to the
dateor time of [the victim’s] death,thusmakingit difficult to assert

a time-specificalibi. Thebestcircumstantialevidenceindicatesthat
[the victim] was killed in her residencesometimebetweenthe late
eveninghoursofApril 2, 2007andapproximately8:00 AM on April
3, 2007, at a time when it is anticipatedthe victim’s son will testify
yoti were not only presentbut preventedhim from entering his
mother’sbedroombeforehe wentto schoolthat morning. The only
direct pieceof evidencerelatingto [the victim’s] deathwas that she
was certainly deadwhen her body was discoveredinside a duffel
bag along the Henry Hudson Parkway on April 7, 2007 at
approximately8:45 AM. In this regardthe Medical Examinerfi-om
the Bronx is anticipatedto estimatethat at the time of her initial
observationof [the victim] on April 7, 2007at 2:00 PM, [the victim]

had been dead for at least 24 to 36 hours. which would pLit her

2 As mentionedin the backgroundsectionof this Opinion. Petitionermoved forand was grantedpermissionto proceed
pro se and the counsel at issue herewas thereforeenerallv acting as standbycotmsel. Counsel was, however.
apparentlyparty to and advising Petitioner in relation to plea negotiations.and was apparent]neotiating on

Petitioner’sbehalffor at leastpart of the plea discussionsbetweenPetitionerand the State. This Court thus refers to
counselas “plea counsel” in this opinion.
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estimatedtime of death somewhere between2:00 AM on April 6,
2007and2:00PM onApril 6, 20[07]. It is of course,possibleand
indeedprobablethat [the victim] somehowdied at anearlierpoint
in time, a point I doubt the Medical, Examiner wouldseriousiy
dispute,especiallyif askedby theprosecutor.

Unfortunatelyfor you, there areseveraladditionalwitnesseswho
will placeyou in the local New York areain different places at
differenttimesfor differentreasonsduringthatperiod. Thepoint is
you were in theNew York areaandnot in Australiaor someother
distant localeduring the crucial period from April 2 thru April 6,
20[07]. In theabsenceofadefinitetimeofdeath,it will bedifficult,
if not impossibleto accountfor a specificperiod of time with an
alibi thatajury will find convincin& A patchworkseriesof alibis
is doomedto failure; you [would] reallyneedan all encompassing
alibi or two coveringthe whole week,and it doesnot appearthat
you have it, unlessyou arepreparedto call everyonefrom the
victim’s sonto yourown aunta liar.

(ECFNo. 5-3 at 44 45).

Readin fall, this letterdoesnotadvisePetitionerthathewasunlikelyto beconvictedbased

themedicalexaminer’suncertaintysurroundingtheactualtime of thevictim’s death. The letter

explainsthat themedicalexaminercould sayonly that thevictim hadbeendeadat leasttwenty-

four to thirty-six hours,andthatthemedicalexaminerwould likely testify thatthevictim’s death

couldhaveoccurredconsiderablyearlier. That is, in fact, what themedicalexaminerendedup

stalingin hertestimony. (ECFNo. I at 63, 84). Counselalsoexplainedthatthetestimonyof the

victim’s son and otherswould suggestthat the victim haddied considerablysooner—between

April 2 andApril 3, 2007—atimewhenPetitionerandthevictim werein thevictim’s apartment

with herson. It appearsthenthatpleacounsel’sletterexplainedthedangerPetitionerwasfacing

andspecificallyadvisedhim that theevidencesuggestedthatPetitionerhadkilled the victimon

theeveningwhenhewasin or nearthevictim’s aparftnent.The letterthusshowsthatpleacounsel

gavePetitioner“enoughinformation‘to makeareasonablyinformed decisionwhetherto accepta

plea offer.” But, 795 F.3dat 367 (quotingShotts, 724F.3dat376).
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In his secondargument,Petitionerargues that pleacounselfailed to inform him that no/a

contenclerc’ pleas are unavailable in New Jersey, and that he should instead have soughta

conditionalpleainstead. (ECF No. 5 at 29). l-Iowcver, Petitionerhasnot providedthe Court with

an indicationthat he wasoffereda conditionalplea. The evidencein the record indicatesthat the

pleasthat Petitionerwas offered would haverequiredhim to plead guilty to manslaughterand

hindering apprehensionin exchange for a sentenceof either ten or fifteen years on the

manslaughtercharge. (ECF No. 5-3 at 51). As Petitionerhasneitherallegednor shownthat he

wasoffereda conditionalguilty pleadeal, and ashehasno right to be offereda conditionalguilty

plea,he cannotshowprejudiceandthus cannotestablishthat counsel wasineffectivein failing to

advisehim that a no/acontenderepleawas not availableand thathe shouldhaveinstead soughta

conditionalguilty plea. La//er, 566 U.S. at 16$.

Petitioner’splea—relatedargumentsfacetwo additionalhurtles. First, the Court notesthat,

while representinghimselfin a pleacutoffhearing,Petitionerrepeatedlyandunequivocallystated

thathe fully understoodthe offereddeal and“reject[ed] the offer, period,” aftertheproposeddeals

were explained to him by the trial court and prosecutorin detail. (ECF No. 5-3 at 54—56).

Petitioner’s“{s]olernn declarationsin opencotirt carrya strongpresumptionof verity.” B/ackledgc’

v. Allison, 431 U.S. 63, 74 (1977). “The subsequent presentationof conclusory allegations

unsupportedby specificsis subjectto summary dismissal,as arecontentionsthat in the faceof the

recordare wholly incredibte.” Id. Petitionerrejectedthe State’s pleanearlynine months afterhe

wrote a letter indicatinghe was opento negotiations. (ECF No. 30-24 at 36—37; ECf No. 5-3 at

53). Thus, contraryto Petitioner’sassertionthat hecould—andwould—havetakena conditional

plea, the recordindicatesthat hewas notoffered a conditionalplea and i-ejectedthe offeredpleas

after affirming he fully understoodthem while actingashis own counsel.
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Petitioner’ssecondhurdleis thatin choosingto proceedprose,Petitionerwaswarned that

hewould beunableto raiseclaimsof ineffectiveassistanceofcounsel,andspecificallystatedthat

heunderstoodhe waswaiving his right to raisesucha claim on appealor collateralattackasto

pit-thaiand trial proceedings.(E.g.,ECFNo. 1 at 104). Petitionerhasno rightto standbycounsel,

UnitedStatesi Tilley, 326F. App’x 96, 96—97 (3d Cir. 2009)(citing McKasklev. Wiggins,465

U.s. 152, 178 (1984)), andPetitionerknowingly andvoluntarily waivedany and all claimsof

ineffectiveassistanceofcounselwhenhethoseto proceedprnse. SeeFarettav. Cal(fornia, 422

U.S. 806, 834 n.46 (1975) CiA] defendantwho electsto representhimselfcannotthereafter

complain that the quality of his own defenseamountedto denial of ‘effective assistanceof

counsel.”). Petitioner is not entitled to relief basedon his standbycounsel’s advice and

contributionsduring the plea process,particularly consideringthat the record indicatesthat

Petitionerconductedhis own negotiationswith theState,at leastin parallelwith anyconductedby

counsel. (ECF No. 33 at 51—56). Petitionerthus cannotprevail on his claims of ineffective

assistanceof standbycounsel. Becausethis Court deniesall of Petitioner’sclaims, Petitioner’s

request foranevidentiaiy hearingon thoseclaims, (ECFNo. 34), is alsodenied. Furthermore,in

thecourseoftheCourt’sreviewofthismatter,Petitionerfiled asecondmotionfbrpartial summary

judgment. (ECFNo. 36). Petitioner’smotionfor summaryjudgmentis alsodeniedasmoot, given

theCourt’sdenialof thepetition.

III. CERTIFICATEOFAPPEALABILITY

ThisCourtmustlastlydetermine whetherto issuea certificateofappealability.L. App. R.

22.2. Pursuantto 28 U.S.C.§2253(c),apetitioner maynot appealfrom a final orderin a habeas

proceeding wherethatpetitioner’sdetentionarisesout of a statecourt proceedingunlesshehas

“madea substantialshowingof thedenialof a constitutionalright” “A petitioner satisfiesthis
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standardby demonstratingthatjurists of reasonCould disagreewith the district court’s resolcition

of his constitutionalclaims or- that jurists could concludethe issuespresentedare adequateto

deserveencouragementto proceedfirther.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). As

discussedabove,thereis little, if any, room for reasonabledisagreementthat Petitioner’sclaims

shouldbe denied. Petitioneris thereforedenieda certificateof appealability.

IV. CONCLUSION

For the reasonsset forth above, Petitioner’s habeaspetition is DENIED, Petitioner’s

requestfor an evidentiaryhearing,(ECF No. 34) is DENIED, Petitioner’ssecondpartial motion

for summaryjudgment.(ECFNo. 36), is DENIED asmoot.andPetitioneris DENIED a certificate

of appealability. An appropriateOrderfollows.

LINARES,
Judge, UnitedStatesDistrict Court
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