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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DANNY TURANO,
Plaintiff,
Case No. 2:18-cv-12042
V. Magistrate Judge Norah McCann King

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

OPINION AND ORDER

This matter comebefore the Court pursuant to Section 205(g) of the Social Security Act,
as amendedi2 U.S.C 8 405(g), regarding the application of Plaintiff Danny Turtoro
Disability Insurance Benefitsnder Title 1l of the Social Security Act, 42 U.S.C. 88 40%q).
Plaintiff appeals from the final decision of the Commissioner of Social Sederitying
Plaintiff's application® After careful consideration of the entire record, including the entire
administrative record, the Court decides this matter pursuant to Rule 78(b) of thal Rexies
of Civil Procedure and Local Civil Rule 9.1(f). For the reasons that follow, the Gwartses the
Commissioner’s decision and remands the action for further proceedings
l. PROCEDURAL HISTORY

On November 14, 2013 )amtiff filed anapplication for benefits, alleging that he has
been disabled since August 2, 2012, due to a number of physical and mental impairments. R. 19,

96, 108, 21417, 241 Plaintiff's applicationwasdenied initially and upon reconsideration. R.

t Andrew Saul, the current Commissioner of Social Security, is substastBéfendant in his
official capacity.
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129-33, 13%42. Plaintiff sought @e novdchearing before an administrative law judge 1R3-

44. Administrative Law JudgRicardy Damille(*ALJ”) held hearings on September 7, 2016,

and on January 10, 201at,which Plaintiff, who was represented by counsel, appeared and

testified as did a vocational expert. R-38. In adecisiondatedMarch 27, 2017the ALJ

concluded thaPlaintiff was not disabled within the meaning of the Social Securityaahy

time from August 2, 2012, the alleged onset date, through June 30, tb@ldiatehat Plaintiff

waslast insuredor benefits R. 31.That decision became the final decisidth® Commissioner

of Social Security when the Appeals Council declined revieMay 22, 2018. R.16. In

denying Plaintiff's request for review, the Appeals Council acknowledged thatifPlaint

submittednformation fom Monte A. Del Monte, M.D., an ophthalmologist. R. 2. However, the

Appeals Council found that “this evidence does not show a reasonablbifitpbzat it would

change the outcome of the decision. We did not consider and exhibit this evidénceé also

R. 9-10 (copy of undated letter from Dr. Del Monte summarizing Plaintiff’'s ocular kistor

including “diplopia and abnormal eye movements follonangaumatic head injury in a jet ski

accident in 2009[,]” Plaintiff's treatment histgrgnd Dr. Del Monte’s diagnoses and prognosis).
Plaintiff timely filed this appeal pursuant to 42 U.S.C. § 405(g). ECF No. 1. On

December 7, 201 8laintiff consented to disposition of the matter by a United States Magistrate

Judgepursuant t®8 U.S.C. § 636(c) and Rule 73 of the Federal Rules of Civil Procedure. ECF

No. 1120nMarch 12, 2020, the case was reassigned to the undersigned. ECF No. 22. The

matter is now ripe fodisposition.

2The Commissioner has provided general consent to Magistrate Judge jurisdictionsin case
seeking review of the Commissioner’s decisi®aeStanding Order In re: Social Security Pilot
Project (D.N.J. Apr. 2, 2018).
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. LEGAL STANDARD

A. Standard of Review

In reviewingapplicationdor Social Security disability benefitd)is Court haghe
authority to conduct a plenary reviewlegal issues decided by the AlKhepp v. Apfel204
F.3d 78, 83 (3d Cir. 2000). In contrast, the Court reviews the ALJ’s factual findings to
determine if they are supported fiybstantial evidenc&ykes v. ApfeR28 F.3d 259, 262 (3d
Cir. 2000);see alsat2 U.S.C. 88 405(g), 1383(c)(3). Substargidence’doesnotmeana
largeor considerable amount e¥idence put rathersuchrelevantevidenceasareasonablenind
might acceptasadequateéo support a conclusionPiercev. Underwood 487U.S.552, 565
(1988)(citationandinternal quotations oitted); seeK.K. exrel. K.S.v. Comm’rof SocSec,
No. 17-2309 , 2018VL 1509091at*4 (D.N.J.Mar. 27, 2018). Substantiavidences “less

thanapreponderancef theevidenceput‘more thanamerescintilla.” Baileyv. Comm’rof Soc.
Sec, 354 F.App'x 613, 6163dCir. 2009) €itationsandquotationsomitted; seeK.K., 2018
WL 1509091at*4.

The substantial evidenstandards adeferentialstandardandthe ALJ’s decisioncannot
be setasidemerelybecaus¢he Court'acting de novo might haveeachedadifferent
conclusion."Hunter Douglas|nc.v. NLRB 804 F.2d 808, 81&3d Cir. 1986);see e.g, Fargnoli
v. Massanari247 F.3d 34, 38 (3d Cir. 200t Where the ALJX findings of fact are supported
by substantial evidence, we areuind by those findings, even if we would have decided the
factual inquiry differently.”)citing Hartranft v. Apfe] 181 F.3d 358, 360 (3d Cir. 1999K.K.,
2018WL 1509091 at*4 (* [T]he districtcourt... is [not] empoweredo weightheevidenceor

substitutats conclusiondor those of thdact-finder.””) (quotingWilliamsyv. Sullivan 970 F.2d

1178, 11833d Cir. 1992)).
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Neverthelesshe Third Circuit cautionghatthis standardf reviewis not “atalismanic
or seltexecutingformulafor adjudication.”’Kentv. Schweiker710 F.2d 110, 11#d Cir. 1983)
(“ThesearcHor substantiakvidences thus agualitativeexercisewithoutwhich ourreview of
socialsecuritydisability casexeaseso be merelydeferentiandbecomesnseadasham.”);
seeColemarnv. Comnir of SocSec, No. 15-6484, 2016VL 4212102at*3 (D.N.J.Aug. 9,
2016). The Courthasa dutyto “review theevidencen its totality” and“take into account
whateverin therecordfairly detractdrom its weight.” K.K., 2018WL 1509091 at *4 (quoting
SchonewolV. Callahan 972F. Supp. 277, 284 (D.N.J. 199(Cjtationsand quotationsomitted));
seeCotterv. Harris, 642 F.2d 700, 70@d Cir. 1981) étatingthat substantial evidenaxists
only “in relationshipto all the other evidenda therecord”). Evidence is not substantial if “it is

overwhelmed by other evidence,” “really constitutes not evidence but mere conclosion,”
“ignores, or fails to resolve, a conflict created by countervailing evidewalace v. Sec’y of
Health & Human Servs722 F.2d 1150, 1153 (3d Cir. 1983) (citikgnt 710 F.2dat 114) see
K.K., 2018WL 1509091 at*4. TheALJ decision thus must lzetasideif it “did nottakeinto
accounttheentirerecordor failed to resolveanevidentiaryconflict.” Schonewo|f972F. Supp.
at 284-85(citing Goberv. Matthews 574 F.2d 772, 77@d Cir. 1978))

AlthoughanALJ is notrequired‘to useparticularlanguage oadhereo aparticular
formatin conductingthe] analysis’ the administrativedecisionmust contain Sufficient
development of theecordandexplanation of findingso permitmeaningfulreview.” Jonesv.
Barnhart 364 F.3d 501, 508d Cir. 2004)(citing Burnettv. Comm’rof Soc.Se., 220 F.3d 112,
119 (3dCir. 2000));seeK.K., 2018WL 1509091 at *4. The Court“need[s]from the ALJ not

only anexpression of thevidences/he considered@hich supports theesult,butalsosome

indicationof the evidenc&vhich wasrejected.” Cotter, 642F.2d at 705-06;seeBurnett 220
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F.3dat 121 (“Although theALJ mayweighthecredibility of theevidence[s/lhe must give some
indicationof the evidence&vhich [s/]herejectsand[the] reason(sjor discountingsuch
evidence.”)citing Plummerv. Apfel 186 F.3d 422, 429 (3@ir. 1999)).“[T]he ALJ is not
requiredto supply a comprehensive explanation forrjectionof evidencejn mostcasesa
sentencer short paragraph woulgrobably suffice.” Cotter, 650 F.2dat482. Absensuch
articulation,the Court “cannotell if significant probative evidensgasnotcreditedor simply
ignored.”ld. at 705.As the Third Circuit explains:

Unlessthe [ALJ] hasanalyzedall evidenceand has sufficiently explainedthe

weight[s/]hehasgivento obviously probaive exhibits,to saythat[the] decisionis

supported by substantiaVidenceapproachesn abdicationof the court’s duty to

scrutinizetherecordasa wholeto determinewhether the conclusioneachecdare
rational.

Gober, 574 F.2d at 776&eeSchonewolf972F. Supp.at 284-85.

Following review of the entire record on appeal from a denial of benafis)rt can
enter “a judgment affirming, modifying, or reversing the decision of the [Commission#Tipmwi
without remanding the cause for a rehearig2’U.S.C. § 405(g). Remand is appropriate if the
record is incomplete or if the ALJ’s decision lacks adequate reasoning omsahteajical or
contradictory findingsSee Burnett220 F.3d at 119-2®odedworny v. Harris745 F.2d 210,
221-22 (3d Cir. 1984). Remand is also appropriate if the ALJ’s findings are not the product of a
complete review which “explicitly weigh[s] all relevant, probative and availebl@gence” in the
record. Adorno v. Shalala40 F.3d 43, 48 (3d Cir. 1994) (internal quotation marks omitses);
A.B.on Behalf ofY.F.v. Colvin, 166F. Supp.3d 512, 51@.N.J.2016). Adecisionto “award
benefitsshould benadeonly whentheadministrativearecordof the casehasbeenfully
developecandwhensubstantiatvidenceon therecordasa wholeindicateshattheclaimantis

disabledandentitledto benefits.”"Podedworny 745 F.2cat 221-22(citationandquotation
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omitted);seeA.B, 166F. Supp.3dat 518.In assessingvhethertherecordis sufficienty
developedo supportanawardof benefits, courtsakeamoreliberal approactwhenthe claimant
hasalreadyfacedlong processingelays.See e.g, Moralesv. Apfel 225F.3d310, 320(3d Cir.
2000).An awardis “especiallyappropriatavhen“further administrative proceedings would
simply prolang [Plaintiff's] waiting and delay his ultimate receipt of benefigotdedworny 745
F.2d at 223seeSchonewo|f972F. Supp.at 290.

B. Sequential Evaluation Process

The Social Security Aastablishes five-step sequential evaluation for determining
whether gplaintiff is disabled within the meaning of the statute. 20 C.F.R. § 404(4R2)
“The claimant bears the burden of proof at steps one through four, and the Commissigner bea
the burden of proof at step fiveSmith v. Comm’r of Soc. Sg631 F.3d 632, 634 (3d Cir. 2010)
(citing Poulos v. Comm’r of Soc. Sed74 F.3d 88, 92 (3d Cir. 2007)).

At step one, the ALJ determines whether the plaintiff is currently engagetistantial
gainful activity. 20 C.F.R. § 404.1520(b). If so, then the inquiry ends becaugpdaihsff is not
disabled.

At step two the ALJ decides whether the plaintiff has a “severe impairnoent”
combination of impairments that “significantly limits [the plaintiff's] physical or menriditg
to do basic work activities[.]” 20 C.F.R. § 404.1520(€}he plaintiff does not have a severe
impairment or combination of impairments, then the inquiry ends becaugkithtéf is not
disabled. Otherwise, the ALJ proceeds to step three.

At step thregthe ALJ decides whether tp&aintiff’'s impairment or combination of
impairments “meets” or “medically equals” the severity of an impairment in gtmg.iof

Impairments (“Listing”) found at 20 C.F.R. 8§ 404, Subpart P, Appendix 1. 20 C.F.R. §
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404.1520(d). If so, then th@aintiff is presumed to be disabled if the impairment or combination
of impairments has lasted or is expected to last for a continuous period of at leastti loh
at 8 404.1509. Otherwise, the ALJ proceeds to step four.

At step four the ALJ must determine the plaintiffesidual functional capacity (“RFC”)
and determine whether tipéaintiff can perform past relevant work. 20 C.F.R. 8 404.1520§e), (
If the plaintiff can perform past relevant work, then the inquiry ends becaupkihigf is not
disabled. Otherwise, the ALJ proceedsh® finalstep

At step five, the ALJ must decide whether iaintiff, consideringhe plaintiffsRFC,
age, education, and work experience, can perform other jobs that exist in significantsnmmbe
the national economy. 20 C.F.R. § 404.1520fghe ALJ determines that thmaintiff cando
so, then theplaintiff is not disabled. Otherwise, tp&intiff will be found to be disabled if the
impairment or combination of impairments has lasted or is expected to last forraicosti
period of at least twelve months.

1. ALJDECISION AND APPELLATE ISSUES

The PAintiff was32 years old on theéateon which he watast insuredor disability
benefits June 30, 2014R.30. At step one of the sagntial evaluationthe ALJ found that
Plaintiff had not engaged in substantial gainful activity during the péood his alleged
disability onset date through his date last insured. R. 21.

At step two the ALJ found that Plaintiff suffered from the following severe impairments:
cervical disc herniation; cervical radiculopathy; superior oblique palsy in the yight e
hypertropia; astigmatism; depression; and anxidty

At step threethe ALJ found that Plaintiff did not suffer an impairment or combination

of impairments that met or medically equaled the severity of angd.istpairmentR. 21-23.
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At step four, the ALJ found that Plaintiff had the RFC to perf8ess than the full
range of sedentaryonk” subject to various exertional and nerertional limitations. R23-
30. The ALJ also found that this RFC did not permit the performance of Plaintiff's past
relevant work aan iron worker. R. 30.

At step five, the ALJ found thad significant number of jobs-e., approximately
75,000 jobs as a scale operator; approximately 40,00@gpgsreparerapproximately
70,000 jobs as a document prepasxisted in the national economy and could be performed
by an individual with Plaintiff's vocational profile and RFAR.31.The ALJ therefore
concluded that Plaintiff was not disabled within the meaning of the Social Secciray @y
time from August 2, 2012, his allegetisability onset date, through June 30, 20h4, dateon
which he wadast insuredor disability benefitsR. 31.

Plaintiff disagrees with the ALJ’s findings stegs three and four and asks that the
decision of the Commissioner be reversed and remanded with directions for the granting of
benefits or, alternatively, for further proceedingkintiff's Brief, ECF No. 18. The
Commissioner takes the position that his decision should be affirmed in itsyelo¢icalise
the ALJ’s decision correctly applied the governing legal standards, reflectederatisin of
the entire record, and was supported by sufficient explanation and substantial evidence.
Defendant’s Brief Pursuant to Local Civil Rule EECF No. 20.

V. RELEVANT MEDICAL EVIDENCE

On May 6, 2015Monte A Del Monte, M.D., an ophthalmologist abitector of
Pediatric Ophthalmology and Adult Strabisnaighe University of Michiganw.K. Kellogg
Eye Centeradministeredh forced duction on botbf Plaintiff's eyes, right superior oblique

recession 6.5 mm by hangback technique, and left superior oblique recession 5.5 mm by

8
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hangback technique. R. 417, 429. On July 7, 2015, Plaintiff presented for follow up with
Dr. Monte. R. 41#21. Plaintiff reportedcontinued problems with focusirmgndblurred
distance vision, but without double vision. R. 4th/recountingPlaintiff's ocular historyDr.
Del Monte noted &raumatic jet ski accideiihat occurredn 2009 andlsonotedthat Plaintiff
hadexperienced a “lazgye” as a child. R. 418. Dr. Del Momeporteda history of
incomitant intermittent left hypertropig primary position, increasing in left gaze and
switching to right hypertropia in right gaze. R. 418, 420. Bpstatively Plaintiff's
alignmenthadimproved buthere wasontinued small left hypertropiajorse in left gae and
left head tilf but with large intorsion preventing fusion due to torsional dipldgigAccording
to Dr. Del Monte Plaintiff wouldrequire additionaéye muscle surgeiy allow for improved
binocular function with elimination of torsional diplopld.

In May and October 2015, Plaifitunderwent strabismus surgenyan attempt to
restore binocular vision and correct hypertropia and cyclotr§gieR. 422.In areportdated
January 4, 2016, Dr. Del Monte diagnosedst traumatic chronic cyclovertical visual
disturbance and torsional diplopia / losgilkégible] resulting invisual distortion, dizziness,
diplopia. Exant/w [consistent withpilateral superior oblique overactiadternatng
hypertropia & possible [illegible] deviationld. According to Dr. Del Monte, Plaintiff would
likely need additional surgegndprismglassesld. Dr. Del Monte opined that Plaintiff's
diagnoses limited his ability to participate in gainful employment and/or occupatiaimahdr
because Plaintiff'§large torsional or vertical misalignmentefesprevents binocular
interactionandresuls in diplopia, loss of depth perception, disorientation,[dliedible]
dizziness. Id. Moreover,Dr. Del Monte opined, Plaintif§ impairments cannot be corrected

with prism glasses alonkl. As a resultDr. Del Monte opinedPlaintiff could not engage in



Case 2:18-cv-12042-NMK  Document 23 Filed 08/14/20 Page 10 of 17 PagelD: 546

any gainful employment and/or occupational training for at least 12 manthperhaps,
permanentlyld.

V. DISCUSSION

Plaintiff arguesinter alia, that substantial evidence does not support the ALJ's RFC
determinatiorthat Plaintiff is able to perform a limited range of sedentary weleintiff's
Moving Brief ECF No. 18, pp. H15, 26-38. A claimant’s RFC is the most that the claimant
can do despite his or her limitations. 20 C.F.R. § 404.1545(a)(1). It is the AL3 wiarged
with determininga claimant’'s RFC. 20 C.F.R. 88 404.1537484.1546(c)see alsaChandler
667 F.3d at 361‘The ALJ—nottreatingor examining physicians @tateagencyconsultants—
mustmakethe utimate disability andRFC determinations.”jcitationsomitted).When
determiningaclaimant’'sRFC,anALJ hasa dutyto considerall theevidencePlummer 186
F.3dat429. However, an ALJ need include ohtyedibly establishet limitations. Rutherford
399 F.3dat 554 see als&irnsak 777 F.3d at 615 (stating that the ALJ has discretion to include
“a limitation [that] is supported by medical evidence, but is opposed by other evidence in the
record” but “[t]his discretion is riaunfettered-the ALJ cannot reject evidence of a limitation for
an unsupported reason” and stating that “the ALJ also has the discretion to includati@timi
that is not supported by any medical evidence if the ALJ finds the impairment otherwise
credible”).

Here, the ALJ determined that Plaintiff has the RFC to perftass than the full range
of sedentary work”:

After careful consideration of the entire record, | find that, through the date last

insured, the claimant had the residual functional capacity to perform less than the

full range of sedentary work as defined in 20 CFR 404.1567(a) except he must
avoid allexposure to hazardous machinemg anprotected heights. He is restricted

10
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to work requiing no more than occasiodalepth perception, occasional far and
peripheral acuity,and occasional nighttime vision, but frequent near acuity.
Psychiatrically, the claimant camnderstand, remember, and carry out simple
instructions and have occasional interactioth coworkers, supervisors, and the
public. However, the claimarstwork must b@erformed in an environment free of
fast production requirements involving few, if amgrkplace changes.

R. 23. Plaintiff argues that substantial evidence does not supj@iRFC determiation
becauseinter alia, it fails to accountor all of Plaintiff’s visual limitations, particularifis
diplopia (double vision), loss of depth perception, disorientation, arthdss asioted by his
treating ophthalmologist, Dr. Del Montelaintiff's Moving Brief ECF No. 18, pp. 1415, 32
35.

The ALJ considered evidence from Dr. Del Monte as follows:

On May 6, 2015, the claimant underwent a procedure where he received a forced
duction on botheyes, right superior oblique recession 6.5 mm by hangback
technique, and left superior obliguecession 5.5 mm by hangback technique that
was performed by Monte A Del Monte, M.D., ephthalmologist (Exhibit 16F/4).

At a follow-up visit to Dr. Del Monte on July 7, 2015, ttlaimant reported that he

still felt the same overall, out of focus, and hadrigld distance visionhut no
double vision (Id. at I). Following an ocular exam, Dr. Del Monte assessed the
claimant with a history of incomitant intermitie left hypertropia in primary
position, increasing in lefjaze and swatchinfgic] to right hypertropia in right
gaze, and significant intorsion on douMaddox rod and fundus exam consistent
with severe bilateral SO overaction (Id. at 4). Dr. Mehtenoted that evaluations
performed by multiple ophthalmologists could not determireaase or treatment
plan for the claimang ocular issues, but he recommended a bilateral superior
oblique recession as the optimal therapy (Id.). Overall, Dr. Del Monte said the
claimants postoperative alignment had improved, but there was still continued
small left hypertropia worse ieft gaze and left head tilt, but with large intorsion
preventing fusion due to torsional diplogdid.). As such, the claimant required
additional touckup eye muscle surgery to eliminate thi®blem and allow for
improved binocular function with elimination of torsional diplopia (Id.).

R. 28. The ALJ went on to address Plaintiff's vision issues as follows:

Despite numerous symptoms imwiog the claimaris vision, he had a reduction in
dizzinesshausea, anxiety, headaches, neck pain, and unsteadiness when given a

3 “Occasionally means occurring from very little up to otigrd of the timé and “[flrequent
means occurring oniird to twothirds of the time.'SSR 8310.
11
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new lens (Exhibitl5F). At the July 2015 exam the claimant had no double vision

(Exhibit 16F). | note that at theearingheld on September 7, 2016, the claimant

testified that his double vision symptoms were prea#ridf the time but he also

admitted that he was able to drive. He testified that he was adrieéan 2016 for

about a mile and he had no issue when he drove. In his adciioh report,the

claimant indicated that he travelled by driving, thouglot as much anymate

(Exhibit 3E at4). The claimars report and testimony concerning his ability to

drive is inconsistent with hiallegations of double vision ogrring all of the time.

| note that at the 2nd hearing, he testifteat he has not driven since the 1st hearing.

R. 29. However, thALJ did not expressly weigh Dr. Del Monte’s opinions, nor did the ALJ
addres®Pr. Del Monte’s January 4, 2016, report, R. 422.

In making a disability determinatipanALJ must evaluate all record evidence
Plummer,186 F.3d at 433Cotter,642 F.2d at 704An ALJ’s decision must include “a clear and
satisfactory explication of the basis on which it rests” sufficienh&dke a reviewing court “to
perform its statutory function of judicial reviewCotter, 642 F.2d at 704—-05. Specifically, the
ALJ must discuss the evidence that supports the decision, the evidence that thedéed,rand
explain why the ALJ accepted semavidence but rejected other evidenlktk.at 705-06Diaz v.
Comm’r of Soc. Sec577 F.3d 500, 505—-06 (3d Cir. 200B8grgnoli, 247 F.3dat42 (“Although
we do not expect the ALJ to make reference to every relevant treatment note in a casda . . w
expect the ALJ, as the factfinder, to consider and evaluate the medical evidéwmceerotd
consistent with his responsibilities under the regulations and case law.”). Whtsout t
explanation, “the reviewing court cannot tell if significant probative evidenceetasedited or
simply ignored.”Cotter, 642 F.2d at 705ee alsdurnett,220 F.3d at 121 (citinGotter, 642
F.2d at 705).

“A cardinal principle guiding disability eligibility determinations is that the ALJ accord
treating physicians’ reports great weight, especially when their opinions reftert gidgment

based on a continuing observation of the patient’s condition over a prolonged period of time.

12
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Nazario v. Comm’r Soc. Se@94 F. App’x 204, 209 (3d Cir. 2019) (quotiktprales v. Apfel

225 F.3d 310, 317 (3d Cir. 20003ge alsdBrownawell v. Comm’r of Soc. Seb54 F.3d 352,

355 (3d Cir. 2008) (stating that an ALJ should give treating physicians’ opinions “great weight”)
(citations omitted)Fargnoli, 247 F.3d at 43 (stating that a treating physician’s opinions “are
entitled to substantial and at times even controlling weight”) (citations omitted). oWk}

treatirg source’s opinion is not entitled to controlling weight if it is ‘inconsistent with the other
substantial evidence in [the] case recordiitibert v. Comm’r Soc. Sed46 F. App’x 151, 153

(3d Cir. 2018) (quoting 20 C.F.R. § 404.1527(c)(8¥e also Brunson v. Comm’r of Soc..Sec

704 F. App’x 56, 59-60 (3d Cir. 2017) (“[A]Jn ALJ may reject the opinion of a treating physician
when it is unsupported and inconsistent with the other evidence in the record.”). “In choosing to
reject the treating physician’s assessment, an ALJ may not make speculatieede$ from

medical reports and may reject a treating physician’s opinion outright only on the basis of
contradictory medical evidence and not due to his or her own credibility judgments, speculati
or lay opinion.”"Morales 225 F.3d at 317 (internal quotation marks and citations omitted). The
ALJ must consider the following factors when deciding the weight to accord the opinion of a
treating physician: (1) the length of the treatment relationship and frequency of ei@mi{2a

the nature and extent of the treatment relationship; (3) the supportability of the ofitbre
consistency of the opinion with the record as a whole; (5) the treating sourcedizggan;

and (6) any other relevant factors. 20 C.F.R. § 404.1527((3)1¥%ee als®&SR 962p.*

Accordingly, “the ALJ still may choose whom to credit but ‘cannot reject evidence feason

“The Social Security Administration amended the regulations addressing the enabfiati
medical evidenceseeg e.g, 20 C.F.R. § 404.1527 (providing that the rules in this section apply
only to claims filed before March 27, 2017), and SSRP6&vas rescined. Plaintiff filed his
claim onNovember 14, 2013.

13
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or the wrong reason.’3utherland v. Comm’r Soc. Se£85 F. App’x 921, 928 (3d Cir. 2019)
(quotingMorales 225 F.3d at 317kee also Nazario794 F. App’x at 20930 (“We have also
held that although the government ‘may properly accept some parts of the medical eskence
reject other parts,’ the government must ‘provide some explanation for a rejeqpiabafive
evidence which would suggest a contrary disposition.”™) (quokidgrno v. Shalala40 F.3d 43,
48 (3d Cir. 1994))Morales 225 F.3d at 317 (“Where . . . the opinion of a treating physician
conflicts with that of a nottreating, non-examining physician, the ALJ may choose whom to
credit[.]”); Cotter, 642 F.2d at 7087 (“Since it is apparent that the ALJ cannot reject evidence
for no reason or for the wrong reason, . . . an explanation from the ALJ of the reason why
probative evidence has been rejected is required so that a reviewing court camedeidrether
the reasons for rejection were improper.”) (internal citation omitted).

Here,althaugh he considered Dr. Del Monte’s May and July 2015 records kaden
discouned Plaintiff's visiondifficulties, the ALJdid notarticulate orexplain what weighhe
accordedr. Del Monte’s opinionsMore significantly the ALJ appears to have whotbiled to
consider Dr. Del Monte’s January 4, 2016, report which observed that Plaintiff had no depth
perceptior—a finding that isnconsistent with the ALJ’s determination that PlaingifRFC
includedthe abilityfor, inter alia, occasional dap perceptionCompareR. 23with R. 422.
Although anALJ is free to determine whethand to what exdntto credita treating physician’s
opinions, the ALJ cannot reject evidence from a treating physician “for no readdafdles
225 F.3d at 317 (citation and internal catain marks omittedsee alsd-argnoli, 247 F.3d at
43 (stating thatvhen an ALJ “weigh[s] the credibility of the evidence, he must give some
indication of the evidence that he rejects and his reason(s) for discounting that e¥)idéhee

ALJ’s error inthis regard is particularly significabecausehe opinions of Dr. Del Monte—
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Plaintiff's treating physician-areentitled to great weighinlesshey areinconsistent with other
substantial evidenc&eeNazariq 794 F. App’xat 209 Hubert, 746 F. App’xat 153

Brownawel] 554 F.3cdat 355.In addition by apparently crediting information in Dr. Del
Monte’s July 2015 records but ignoring other information in Dr. Del Monte’s January 2016
report, the ALJ improperly engaged in prohibited “cherry pickif@astuch v. Comm’r of Soc.
Sec, No. CV 17-989, 2018 WL 2018063, at *9 (D.N.J. May 1, 2q18he ALJ must not ignore
the opinions of treating professionals or cherry pick evaluations, diagnostics, or opinions that
support a particular conclusid)t.DeJesus v. ColviNo. CIV. 14-4798, 2015 WL 4902159, at
*8 (D.N.J. Aug. 17, 2015 Adopting only portions of an opinion that support the ALRFC
findings while failing to address those portions that contradict thenvill not sufficeas an
adequate explanatidi. Cintron v. Comm’r of Soc. Se®No. 2:13€V-7125, 2014 WL 6800613,
at *10 (D.N.J. Dec. 2, 2014)An ALJ cannot rely on portions of documents from the record

without also refutingthe statements made therein that contrddgfindings.”) (quoting
Cadavid v. Comm’r of Soc. Seblo. CIVA 12—-7214, 2014 WL 839453, at *9 (D.N.J. Feb. 26,
2014).

Without specifically naming Dr. Del Monte, Defendant argihes Plaintiffimproperly
relies on medical evidence that was generated after the date on which Plain@$twasured
and characterizes such evidence as irrelelefendant'8Brief Pursuant to Local Civil Rule
9.1, ECF No. 20, p. 2Pefendant also observsat no treating or examining doctor opined
prior to the lapsef Plaintiff's insured statuthat Plaintiff had specific visual restrictiand. at
22.Defendant’sposition in this regard is not well taken.

“[M]edical evidence generated after the date last insured is only relevant to thidtasten

reasonably proxinta in time or relates back to the period at isséston v. AstrugNo. 10¢v-
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839, 2011 WL 4737605, at *3 (W.D. Pa. Oct. 5, 20%&p also Beetylonticelli v. Comrir of
Soc. Se¢ 343 F. App’x 743, 746 (3d Cir. 2009) (finding that &leJ reasonably found that
doctor’s opiniomearly five years after the date last insuttedked probative valuebecause it
“shed no light” on the claimant’s condition during the relevant peraditer v. Comm’r of Soc.
Sec, No. CV 18-03744, 2019 WL 2590994, at *4-5 (D.N.J. June 25, 2019) (finding that the ALJ
did not err in assigning little weight to a physician’s opinion on the basis that the opinas “
rendered more than a year after [Plaintiff's] date last insured and [ithdo@sdicate thatti
relates backio the disability evaluation peridg(citations omitted).

Here,Dr. Del Monte’s findings, diagnosesndopinionsare relevant becaugdaintiff’'s
vision problemsappear to relat® his 2009 jet skiing accident and thus arguaélgteto the
period at issué this caseR. 418. Notablythe ALJ consideredr. Del Monte’s July 2015
records as well as other medical evidetizd was alsgenerated aftefune 30, 2014,e., the
date on which Plaintiff was last insur&ke, e.g.R. 30 @ssigning little weight téhe opinions of
state agency reviewing physicians Arthur Pirone, M.D., and Arvind Chopra, be&ausginter
alia, these physiciangnderedheir opinions on January 9, 2014, and July 1, 2014, respectively,
“which omits a significanportion of the claimant’s medical history since then”); R-2®
(detailingevidencegeneratedhrough November 20}6In short, the ALJ should have
considered albf Dr. Del Monte’s recorddncluding his January 2016 report, or should have
explained why the May and July 2015 records were relevant but the January 2016 velcicid—
conflicted with theALJ's RFC determinatior-was notSeefFargndi, 247 F.3d at 43Morales

225 F.3d at 317Pastuch 2018 WL 2018063, at *Tintron, 2014 WL 6800613, at *19.

® Defendant’s reliance on the opinion of reviewing state agency physician G. Spitz it

July 2, 2014, that Plaintiff's vision issue “is most certainly [a] non severe impdiriheee

Defendants Brief Pursuant to Local Civil Rule 9.ECF No. 20, p. 22 (citing R. 119),ats0
16



Case 2:18-cv-12042-NMK  Document 23 Filed 08/14/20 Page 17 of 17 PagelD: 553

An ALJ’s decision must contain “sufficient development of the record and explanation of
findings to permit meaningful reviewJones 364 F.3d at 505. As it relatesttee RFC
determination anthe ALJ'sconsideratiorof Dr. Del Monte’sfindings, diagnoses, and opinions,
this administrativelecision does not satisfy that standard. The Court therefore contifatidse
decision of the Commissioner must be reversedfandhatter must be remanded to the
Commissioner for further consideration oédieissues.®
VI.  CONCLUSION

For these reasons, the CoeEVERSES the Commissioner’s decision aREM ANDS
the matter for further proceedings consistent with@pgion andOrder.

The Court will issue a separate Order issuing final judgment pursuant to Sentence 4 of 42
U.S.C. § 405(g).

IT ISSO ORDERED.

Date: August 14, 2020 s/Norah McCann King
NORAH McCANN KING
UNITED STATESMAGISTRATE JUDGE

unavailing. As set forth above, the ALJ specifically identified Plaintiff's sopeflique palsy
in the right eye and hypertropia as severe impairments, fitkdatthese impairments “have
more than minimally affected the claimant’s ability to perform basic work activiike21.
¢ Plaintiff asserts a number of other errors in the Commissioner’s finalaledsecause the
Court concludes that the matter must be remandddiher consideration of the RFC and Dr.
Del Monte’s recordand opinionsthe Court need not and does not consider ttlasas.
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