
UNITED STATESDISTRICT COURT
FOR THEDISTRICT OF NEW JERSEY

QUICK TIME PERFORMANCE.COM,INC.,

Plaintiff, DocketNo.: 18-cv-l2243

V.
OPINION

GRANATELLI MOTOR SPORTS,INC.,

Defendant.

WILLIAM J. MARTINI, U.S.D.J.:

This is a copyrightinfringementcase. Plaintiff Quick Time Performance.com,Inc.
(“Quick Time”) filed this action against Granatelli Motor Sports, Inc. (“Granatelli”),
alleging copyright infringement, false advertising in violation of the LanharnAct, 15
U.S.C. § 1125, andmisappropriation underN.J. Stat. § 56:4-1. Themattercomesbefore
the Courton Defendant Granatelli’s motionto dismiss. ECFNo. 19. For thereasonsstated
below, themotion is DENIED.

I. BACKGROUND1

Plaintiff Quick Time Performance.Com,Inc. is a New Jersey business entitythat
designs,manufactures,and distributesspecializedautomotiveequipment. Am. Compl. ¶
2, ECF No. 16. Quick Time designsandmanufacturesstainlesssteelcutoutsandelectric
cutouts—automotivedevicesthatcausea carexhaustsystemto generate distinctivesounds
and increasethe power flowing from the engine. Id. ¶ 10. Quick Time advertisesand
distributesits productsthroughits websiteas well as throughthird-partyautomobileparts
distributors. Id. at ¶ 12. DefendantGranatelliMotor Sports,Inc. is a Californiabusiness
andcompetitorof Quick Time. Id. at ¶ 3.

Quick Time owns the copyright to a photographit createdin 2012 of its 2.50”
Stainless SteelExhaustCutout, Part Number 10250 (“Quick Time Photograph”),which
Quick Time publishedon its websiteanda third-partysite, theSummitRacingEquipment
website, for marketing purposes. Id. at ¶J 16, 17, 20, 21. Quick Time alleges that
Granatelli infringed its copyright by using the Quick Time Photographto advertise
Granatelliproductson anothersite, theJEGSautomotive website whereit wasclaimedthat
the photographrepresented various iterationsof the Granatelli Single and Dual Manual

The following facts, takenfrom the Complaint,areacceptedas true for the purposeof
this Opinion.
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ExhaustCutout System. Id. at 23-35,39. Now beforethe Court is Granatelli’smotion to
dismisspursuantto FederalRule of Civil Procedure(“FRCP”) 12(b)(6). ECF No. 19.

II. STANDARD OF REVIEW

FederalRule of Civil Procedure12(b)(6)providesfor the dismissalof a complaint,
in whole or in part, if the plaintiff fails to statea claim uponwhich relief can be granted.
The moving party bearsthe burdenof showingthat no claim hasbeenstated. Hedgesv.
United States,404 F.3d 744, 750 (3d Cir. 2005). In decidinga motion to dismissunder
Rule 12(b)(6), a court must take all allegationsin the complaintas true andview them in
the light mostfavorableto theplaintiff. See Wart/i v. Seldin,422 U.S. 490, 501 (1975).

Although a complaint neednot contain detailedfactual allegations,“a plaintiffs
obligationto provide the ‘grounds’ of his ‘entitlementto relief requiresmore thanlabels
and conclusions,and a formulaic recitationof the elementsof a causeof action will not
do.” Bell At!. Corp. V. Twombly, 550 U.S. 544, 555 (2007). Thus, the factualallegations
mustbe sufficient to raisea plaintiffs right to relief abovea speculativelevel, suchthat it
is “plausibleon its face.” SeeId. at 570; seealso Umlandv. PLANCO fin. Serv., Inc., 542
F.3d59, 64 (3d Cir. 2008). “A claimhasfacial plausibilitywhentheplaintiff pleadsfactual
contentthat allows the court to draw the reasonableinferencethat the defendantis liable
for the misconductalleged.” Ashcroftv. Iqbal, 556 U.S. 662, 678 (2009) (citing Twombly,
550 U.S. at 556).

The Third Circuit requiresdistrict courts to conduct a three-partanalysiswhen
reviewinga complaintfor dismissalfor failure to statea claim:

first, the court must “takte] note of the elementsa plaintiff must pleadto
statea claim.” Iqbal, 129 5. Ct. at 1947. Second,the court shouldidentifi
allegationsthat, “becausethey areno morethanconclusions,arenot entitled
to the assumptionof truth.” Id. at 1950. Finally, “where there are well-
pleadedfactual allegations,a court should assumetheir veracity and then
determinewhetherthey plausiblygive rise to an entitlementfor relief” Id.

Santiagov. WanninsterTwp., 629 F.3d 121, 130 (3d Cir. 2010) (footnoteomitted).

III. DISCUSSION

Plaintiff Quick Time assertsthree claims againstDefendantGranatelli stemming
from its alleged usage of the Quick Time Photograph: (1) copyright infringement,
(2) unfair competition and false advertising under Section 43(a) of the Lanharn Act,
(3) unfair competitionandfalseadvertisingunderN.J. Stat. § 56:4-1. Granatellimovesto
dismissall threecounts.

A. CopyrightInfringement

In Count One, Quick Time alleges that Granatelli infringed upon Quick Time’s
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copyrightto the Quick Time Photographby “copying the Quick TimePhotographexactly,
altering the Quick Time Photograph,and publicly displayingand distributing the Quick
Time photograph.” Am. Compl.¶ 39.

A plaintiff in a copyright infringement action must allege: (1) “which specific
original work is the subjectof the copyrightclaim,” (2) “that plaintiff ownsthe copyright,”
(3) “that the work in questionhas been registeredin compliancewith the statute,” and
(4) “by what acts and during what time defendanthas infringed the copyright.” Gee v.
CBS, Inc., 471 F. Supp. 600, 643 (E.D. Pa. 1979). The fourth elementrequiresthat the
plaintiff set out particular infringing acts with specificity. Stamponev. Stahl, No.
CIV.A.05-1921 (WJM), 2005 WL 1694073,at *2 (D.N.J. July 19, 2005) (citing Marvullo
v. Gritner & Jahr,105 F. Supp.2d 225, 230(S.D.N.Y. 2000)).

Granatellicontendsthat Quick Time hasnot satisfiedthe pleadingrequirementsas
to the fourth element becauseQuick Time doesnot allegethat Granatellicommittedany
infringing actswith regardto the Quick Time Photograph.Acceptingas true the factual
allegationsthat Granatelli copied the Quick Time Photographduring the time it was
displayedon the Quick Time websiteand thenpublicly displayedthe photographon the
JEGSautomotivewebsite,Am. Compl.¶39, 41, the Court finds thatQuickTimepleaded
the infringing act with sufficient specificity. 2 In those instanceswherecourtshavefound
that a plaintiff failed to pleadinfringing actswith specificity, the plaintiff failed to allege
that the defendantcopiedplaintiffs work. See,e.g.,Stampone,2005 WL 1694073at *2;

Levey v. BrownstoneInv. Group, LLC, 2013 WL 3285057,at *6 (D.N.J. June26, 2013).
Conversely,courtshavefound thatcopyright infringementwas sufficiently pleadedwhere
plaintiffs allegedthat defendantsengagedin the mere copying of protecteddesignsor
items. See,e.g.,HanoverArchitectttralService,P.A. v. ChristianTestirnony-iVlorris,NP..
2011 WL 6002045, at *5 (D.N.J. Nov. 29, 2011). Thus, Quick Time’s copyright
infringementclaim is facially plausibleand Granatelli is on notice as to the natureof its
allegedlyinfringing act.

B. CopyrightPreemptionandthe LanhamAct

In CountTwo, QuickTime assertsliability pursuantto the LanhamAct, specifically
15 U.S.C. § 1125. Am. Compi.¶45-59. Quick Time alleges thatGranatelli,by usingthe
Quick Time Photographto marketGranatelliproducts,falsely suggeststhat Quick Time
andGranatellisell identicalcutoutproducts,thatthebusinessesareaffiliated, or thatQuick

2 Quick Time specifically alleges thatthe Quick Time Photographwas usedon the JEGS
automotivewebsiteto advertisethe Granatelli Single Manual ExhaustCutout Systemwith a 2”
Tube Diameter,2.25” Tube Diameter, 2.5” Tube Diameter, 3” Tube Diameter, 3.5” Tube
Diameter,4” Tube Diameter,and the GranatelliDual Manual ExhaustCutout Systemwith a 2”
Diameter,2.25” Diameter,2.5” Diameter,3” Diameter,3.5” Tube Diameter,4” TubeDiameter.
Am. Compl.¶J23-35,Exs. D-O.
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Time approvesGranatelli’ssaleof Quick Time products,andconsequently,causespublic
confusion. Id. at ¶J47, 49, 50. Granatelliarguesthat becausethe schemeallegedis one
whereinGranatelliis misrepresentingQuickTime’s goodsas its own, it is “reversepassing
off.” Therefore,Defendantarguesthe claim is precludedunderDastarCorp. v. Twentieth
Centttiyfoxfilm Corp., 539 U.S. 23(2003).

In DastarCorp., the SupremeCourt held that the Lanham Actdid not preventthe
unaccreditedcopying of an uncopyrightedwork and, as a result, did not applyto the
“reversepassingoff’ schemeat issue. 539 U.S. at 27-37. Reversepassingoff occurswhen
the producermisrepresentssomeoneelse goodsor servicesas his own. Id. Reverse
passingoff involves resellinggoodsproducedby someoneelse. Web Printing Controls
Co. V. Oxy-Dry Corp., 906 f.2d 1202, 1203 n. 1 (7th Cir. 1990). “Passingoff,” on the
otherhand,occurswhen a producermisrepresentshis own goodsor servicesas someone
else’s. DastarCorp., 539 U.S. at 28 n. 1.

The Court finds that QuickTime’s allegationis a passingoff claim, not a reverse
passingoff claim. Quick Time allegesthat by displayinga photo of Quick Time cutouts
to sell its products,Granatellipassesoff its goodsas Quick Time’s andso misrepresents
its own goodsassomeoneelse’s. This is theessenceof a passingoff claim and thus,is not
precludedunderDastarCorp.

C. Preemptionof StateLaw Claim

In Count Three, Quick Time allegesunfair competitionand falseadvertisingin
violation of N.J. Stat. § 56:4-1. Granatelliarguesthat this claim is preemptedby Section
301 of the CopyrightAct becauseit is a reversepassingoff claim. Mot. to Dismiss 12-14.
The Copyright Act preemptsunfair competitionstate law claims premisedon reverse
passingoff theories,but not state law claims premisedon passingoff theories. Fun
DamentalToo, Ltd. v. UniversalMusic Grp., Inc., 1997 WL 381608,at *4 (E.D. Pa. July
8, 1997). For the reasonsstated above, the Court finds that Quick Time’s unfair
competitionand false advertisingclaim is a passingoff, not reverse passingoff, claim.
Therefore,it is not preemptedby the CopyrightAct. Seeid.

IV. CONCLUSION

For the reasonsset forth above, Granatelli’s motion to dismiss, ECF No. 19, is
DENIED.

Date: October1, 2019 WILL J.MARTIM, U.S.D.J.
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