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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

GREGORIA VARGASand FELIPE :
VARGAS, : Civil Action No. 18-12803 (SRC)

Plaintiffs,
OPINION & ORDER
V.

WALTER R. ECKHARDT, et al.,

Defendans.

CHESL ER, District Judge

This matter comes before the Court uploe motionfiled by Plaintiffs Gregoria Vargas
and Felipe Vargas (collectively, “Plaintiffs”) for reconsideration ef@ourt’'s September 28,
2018 Order dismissing this action for lack of subject matter jurisdidiiefendants United
States Postal Service (“USPS”) and Walter R. Eckadliectively, “Defendants’have
opposed the motion. The Court has considered the p@pdrby the partiesFor the reasons
that follow, Plaintiffs’ motionfor reconsideratiowill be denied

As the Court discussed in its Opinion accompanying the underlying,Bidantiffs’
action is governed by the Federal Tort Claims AQETCA”). As auch, it is subject to various
jurisdictional requirement®©f relevance to this action is the requirement that a pastying to
sue under the FTCA must first presantadministrative claim to thegpplicablefederal agency

andexhaust the administratiyocessSee28 U.S.C. § 267®); McNeil v. United States508

U.S. 106, 113 (1993). The Court found that Plaintiffs had not demonstrated that they had met this

requirement prior to filing thikawsuit, which was initiateth state court on August 19, 2016 and
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thereafter removed to this Court. The Court took noteRlzantiffs hadindicated that an
administrative clainwas mailedn an envelope postmarked August 25, 2016 but concluded that
Plaintiffs had failed to carry their burden of showing that the claim was actually redgiteé
USPS as required for proper presentment under governing Third QnragedentSee

Lightfoot v. United States, 564 F.3d 625, 627-28 (3d Cir. 2009). Moreastre Opinion

discussed, even assumingtiPlaintiffs’ August 25, 2016 mailing had in fdmten received by
the USPSthis action would nevertheless suffer from a jurisdictional defect becasise th
decisional authority concerning the FTCA clearly holds #haistrict court lacks jurisdiction
over an FTCA action unless the plaintiff files and exhaostadministrative clainbefore filing

suit. SeeShelton v. Bledsoe, 775 F.3d 554, 569 (3d Cir. 2015).

None of the arguments raised in Plaintiffs’ instant motion demonstrate that th&s Cour
decision is based on clear eravrotherwise warrasteconsideratiorPlaintiffs maintain that
this lawsuit should not be dismissed becahedJSPS had actual notice of a claim as early as
January 2016xhen Plaintiffs’ ounsel exchanged correspondence with the UBR&tiffs had
previously made this argument, proffering a January 29, 2016 letter in which the USPSdprovide
an SF95 claim form andequestedhat Plaintiffs completand return itln theiropposition to
the underlying motion to dismiss, Plaintiffs did not include their January 12, 20XTGdetite
USPS which stated that they wished to open claim for personal iajulyattached a police
report. Their submission of the letter now, in suppaf theirmotion for reconsideration, does
not alter the Court’s findings and analysis, as set forth in the underlying Ophsi@efendants
note intheir opposition to this motion, the January 12, 2@t&rdoes not and cannot constitute

a properly pesented claim. Thietter lacks a sum certaian essential component of an



administrative claim28 U.S.C. § 2675(b). The Third Circuit has held that “the sum certain
requirement contained in 8 2675(b) is jurisdictional, and a claimant’s failure enpires
FTCA claim to the appropriate agency with a sum certain, as required by § 2€05dpgls the

conclusion that a district court lacks subject matter jurisdiction over the claim.” \Bfpitiee v.

United States Postal Servjd&92 F.3d 453, 457-58 (3d Cir. 2010).

Additionally, Plaintiffs argue that the Court should excuse their failufiéetan
administrative tort claimvith the USPSwithin the twoeyear period provided by 28 U.S.C. §
2401(b). Their equitable tolling argument cannot be considered by the Court. For tmes s
forth above and in the underlying Opinion, this Court simply lacks subject matseligtion
over this action. Plaintiffs initiated this lawsuit before exhausting administrativedies as
required by the FTCA. This presents a jurisdictional defect which cannot be cuvatved.

In sum,Plaintiffs fail to carry their burden of demonstrating that reconsideration of the
Court’s September 28, 2018 Order is warranted. The party seeking recdrsidersst identify
dispositive factual matters or controlling decisions of law were overlooked loptinein
reaching its prior decision. L.Civ.R. 7.2(Bryan v. Shah, 351 F.Supp.2d 295, 297 n. 2 (D.N.J.

2005) (citingBowers v. Nat'l| Collegiate Athletic Assqd 30 F.Supp.2d 610, 612 (D.N.J.

2001)). A court may not grant a motion for reconsideration unless the moving party shows one
of the following: “(1) an intervening change in the controlling law; (2) thelavitity of new
evidence that was not available when the court issued its order; or (3) the negddba clear

error of law or fact or to prevent manifest injustice.” 8aeda v. Burlington County, 263 F.

App’x 182, 183 (3d Cir. 2008) (citing Max’s Seafood Café v. Quinteros, 176 F.3d 669, 677 (3d

Cir. 1999)). For the reasons set forth above, Plaintiffs have not made this showing.



Accordingly,I T IS on this3rd day ofDecember2018,
ORDERED that Plaintiffs’ motion for reconsideration [ECFbe and hereby is
DENIED.
s/ Stanley R. Besler

STANLEY R. CHESLER
United States District Judge




