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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

J&J SPORTS PRODUCTIONS, INC.,

Plaintiff, Civil No.: 18-cv-13165 (KSH) (CLW)

V.

2216 BERGENLINE AVE., LLC D/B/AEL

CENTRO BAR; MARIO GUTIERREZ; ! OPINION

GEOVANNI VILLALTA, | -
1

Defendants.

Katharine S. Hayden, U.S.D.J.

l. | ntroduction
This matter comes before the Court onriion (D.E. 17) of plaintiff J&J Sports
Productions, Inc. for default judgment agaistendant 2216 Bergenline Ave., LLC d/b/a El
Centro Bar (“El Centro”). Platiff alleges that El Centro, wiout authorization, broadcast a
November 2016 boxing match as to which plaintiff had exclusisteiloution rights.
. Backaround
The complaint alleges as follows. Plainisffa California corporation with a principal
place of business in San Jose. (D.E. 1, Compl. ft%s)a closed-circuit distributor of sporting
and entertainment programmindd.(T 22; D.E. 17-1, Gagliardi Aff. 1 3.) Plaintiff had the
exclusive right to exhibit, at commercial closgctuit outlets, the Novaber 5, 2016 telecast of
a boxing match entitled Manny Pacquiao v. désargas Championship Fight Program (the
“Program”), and it sublicensed to various comméremdities, including barand restaurants, the
limited right to publicly exhibit the ProgranfCompl. 11 20-21; Gagliardff. Ex. A.) El

Centro is a New Jersey company with a bartedtan Union City. (Compl. 1 6-7; Gagliardi
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Aff. Ex. B.) On November 5, 2016, it allegeditercepted and broadcast the Program, despite
having no sublicense from plaintiff to do so.of@pl. 1 12-16, 23-25.) Plaintiff claims that this
broadcast resulted in income andriased profits for EI Centrold( 11 15, 17.)

On August 24, 2018, plaintiff filed its complaiagainst EI Centro and two individuals,
Mario Gutierrez and Geovanni Villaltayho it claimed owned, operated, or otherwise
supervised the activities at El Centro. The complasserted claims for violations of 47 U.S.C.
§ 605 (count I) and, in the alternative, 47 U.$G53 (count Il), as well as common law claims
of conversion (count Ill), unlawfunterference with grspective economic advantage (count V),
unlawful interference with contractual relatiqesunt V), and unjust enrichment (count VI).
Plaintiff later dismissed its claims againstti@wrez (D.E. 8, 10) and Villalta (D.E. 13, 15),
leaving El Centro as the salemaining defendant.

El Centro was duly served (D.E. 12), but has answered or otherwise responded to the
complaint. Default was entered against iff@fruary 26, 2019. Plaintiff has now moved for
default judgment (D.E. 17), amdlies on an affidavit of Joseph M. Gagliardi, plaintiff's
president (D.E. 17-1, Gagliardi Aff.), a certification of counsel (LE2, Peters Certif.), and a
brief (D.E. 17-3, Moving Br.).Plaintiff seeks judgnm@ only on count I, for violation of 47
U.S.C. § 605, in the amount of $25,500. (Peters C§fti6-7.) Plaintiff also requests 30 days to
submit its “request for full costs, inaing reasonable attorneys’ feesld.( 8.)

[1. Legal Standard

The Court may enter default judgment unded.FR. Civ. P. 55(b)(2) against a properly

served defendant who does not &lémely responsive pleadinghanel, Inc. v. Gordashevsky,

1 The record reflects several different spelling¥itiilta’s name. (D.E1, 13.) The Court uses
the spelling in the complaint.



558 F. Supp. 2d 532, 535 (D.N.J. 2008) (Kugler, Ajhough cases are to be decided on their
merits where practicable, whethergrant a motion for default judgment is “largely a matter of
judicial discretion.” Id. In ruling on the motion, the Couatcepts the wellipaded factual
allegations in the complaint as true but “neetlaccept the moving party’s legal conclusions or
allegations relating to the amount of damagasd must “ascertain whedr ‘the unchallenged
facts constitute a legitimate cause of actginge a party in default does not admit mere
conclusions of law.™ Id. at 535-36 (citations omitted).

In addition to determining that the factatsta legitimate cause of action and that the
movant has established its damages, the @oust “make explicit factual findings as to:
(1) whether the party subjectdefault has a meritorious defeng2) the prejudice suffered by
the party seeking default, and (3) the cullitgtof the party subject to default.Doug Brady,
Inc. v. N.J. Bldg. Laborers Satewide Funds, 250 F.R.D. 171, 177 (D.N.J. 2008) (Ackerman, J.)
(citing Emcasco Ins. Co. v. Sambrick, 834 F.2d 71, 74 (3d Cir. 1987)). The Court must also be
satisfied that it has subject matter and persjppmaidiction, and that # defendant was properly
served. See Joe Hand Promotions, Inc. v. Batra, 2017 WL 838798, at *2 (D.N.J. Mar. 2, 2017)
(Vazquez, J.).

V. Analysis

The threshold requirements for entry of dafgjudgment are met here. The Court has
subject matter jurisdiction over plaintiff's 47 8IC. § 605 claim. 28 S.C. § 1331; 47 U.S.C.
8§ 605(e)(3). Plaintiff's servicef process on the company’s regired agent within the state
(D.E. 12) suffices for personalrjadiction. Fed. R. Civ. P. 4(h{k)(1)(A); N.J. Ct. R. 4:4-
4(a)(6). El Centro has notsmered or otherwise responded to the complaint, and default has

been entered by the Clerk against it.



Plaintiff has also stateal claim under 47 U.S.C. 8§ 605, and the record suggests no
meritorious defens&.Section 605(a) prohibits the unautized interception and publication of
communications. Three elements must be eshaaliso state a claim: 1f interception of a
satellite transmission or broadcast, @)K of authorizatiorand (3) publication.”J& J Sports
Prods. v. Ramsey, 757 F. App’x 93, 95 (3d Cir. 2018). Hemdaintiff's submissions satisfy the
requirements. Plaintiff held the exclusive rigtagistribute the Program in venues such as El
Centro and did not sublicengese rights to El Centro. é@liardi Aff. 1 3-4, 7 & Ex. A;

Compl. 11 20-21.) From this, it may be propénferred El Centrodcked authorization to

broadcast the Program. Nonglss, it showed the Program on November 5, 2016, as confirmed

by plaintiff's auditor. (Compl{ 23; Gagliardi Aff. 7 & Ex. B.) When the auditor visited, the
Program was being shown on one of the bardedevisions, and between 56 and 68 patrons
were present. (Gagliardi Aff. Ex. B.)

The remaining factors also weigh in fawargranting the requested judgment.
Defendants’ failure to appear tr file any response to tloemplaint has prevented plaintiff
from prosecuting this action and oioiag relief, to its prejudice See Joe Hand Promotions, Inc.
v. Old Bailey Corp., 2018 WL 1327108, at *2 (D.N.J. Mzh 15, 2018) (McNulty, J.Batra,

2017 WL 838798, at *3 (“[W]ithout default judgment, Plaintiff has no other means to seek
relief for the harm allegedly caused by Defants.”). And “[a]bsent any evidence to the

contrary, ‘the [d]efendant’s failte to answer evinces the [tBadant’s culpability” in the
default. Joe Hand Promotions, Inc. v. Old Bailey Corp., 2018 WL 1327108, at *2 (quoting

Teamsters Pension Fund of Philadelphia & Vicinity v. Am. Helper, Inc., 2011 WL 4729023, at

2 Plaintiff is not seeking judgmer relief on its remaining clais, and the Court therefore need
not evaluate their legal sufficiency.



*4 (D.N.J. Oct. 5, 2011)). No such eviderafea reason other thatefendants’ “willful
negligence” is present her&eeid.

With respect to damages, the statute perafkaintiff to elect between actual and
statutory damages. 47 U.S.G6@5(e)(3)(C)(1)(1)-(IN). If the plaintiff elects to seek statutory
damages, it may recover no less than $1,00(handore than $100,000, “as the court considers
just.” 1d. 8 605(e)(3)(C)(i)(Il). If tle Court finds that the statutory violation was committed
“willfully and for purposes of direct or indirecommercial advantage or private financial gain,”
it may, in its discretion, increasiee damages award, “whetherwadtor statutory, by an amount
of not more than $100,000 for each violatiol.”§ 605(e)(3)(C)(ii). Plaintiff has elected to
seek statutory damages, and seeks “at |&#5000 under 47 U.S.C. 85@)(3)(C)(I)(I1). See
Peters Aff. § 7; Moving Br. 7.Plaintiff also seeks $19,500 in what it refers to as “enhanced”
damages under 47 U.S.C. § 605(e)(3)(C)(ifdefendants’ alleged willfulness.

In the absence of a required formula for deiaing the appropriate amount of damages
to be awarded for § 605 violations (Moving B2), the Court looks to actual damages as a
persuasive metric, as other courtghis district have doneSee Batra, 2017 WL 838798, at *3,;
Joe Hand Promotions, Inc. v. Waldron, 2013 WL 1007398 (D.N.J. Mat3, 2013) (Kugler, J.).
Waldron similarly involved a motion for defaultgigment in an action seeking statutory and
enhanced damages from commercial defendantslawfully showing a fight program in a
restaurant. Judge Kugler conded that the statutory damagése actual damages, serve only a
compensatory function, and the enhandachages serve a deterrent functi®ee 2013 WL
1007398, at *6-7. There, statutory damages iratheunt of the license fee defendants would
have been charged if they properkeinsed the program were appropridtd.at *7. See also

Joe Hand Promotions, Inc. v. Laguna Lounge, LLC, 2018 WL 314816, at *2 (D.N.J. Jan. 5,



2018) (Salas, J.JJoe Hand Promations, Inc. v. Candelaria Assocs., LLC, 2017 WL 2304646, at
*2 (D.N.J. May 25, 2017) (Linares, JBatra, 2017 WL 838798, at *3. T& Court applied the
same rationale in a recent deoisinvolving plaintiff's nearly igntical claims against another
bar. J&J Sports Prods. v. Old Bailey Corp., 2019 WL 4267856 (D.N.J. Sept. 9, 2019). Here, the
Court again applies it, andihaward $2,000 in statutory damages, an amount equal to the
sublicense fee that an establishment aC&htro’s capacity would have been chargegbe (
Gagliardi Aff. 1 8 & Exs. B & C.) Although plaiiff seeks to have defendes’ profits added to
this amount (Moving Br. 11), the record lacks &vide of the amount of those profits, if any.

With respect to enhanced damages, pféicertifies that its programming cannot be
mistakenly intercepted and affirmative steps wddde to be taken to dm. (Gagliardi Aff.
19 9-10, 14.) Additionally, the Court infers fronetfact that defendants showed the Program at
El Centro, a place of business, that theiioas were taken for commercial advantage or
pecuniary gainWaldron, 2013 WL 1007398, at *3 (same). Axhuthe Court will exercise its
discretion to award additional, or enhancednadges under 47 U.S.C. 8§ 605(e)(3)(C)(ii).

The Court will not, however, award the full anmbylaintiff has requested. Five factors
inform the appropriate amount of an enhanced damages award:

(1) whether the defendantdmtercepted unauthorizedolaidcasts repeatedly and

over an extended period of time; (2) whetiheeaped substantial profits from the

unauthorized exhibition in question; (3) whether the plistiffered significant

actual damages; (4) whether the defendanrertised its intent to broadcast the

event; and (5) whether the defendantdd a cover charge or significant

premiums on its food and dk because of the broadcast.
Batra, 2017 WL 838798, at *4. Here, ptaiff has pointed to no ber similar conduct by El
Centro, and has provided no evidence of or infdrom about profits, advertising, or promotional

efforts. No cover fee was clygad, and plaintiff did not seek tietermine whether El Centro

priced its food or drink at premium for the Program. (Gagith Aff. § 17 & Ex. B.) Although



plaintiff alleges that signal piracy in general costs it “millionid’ {{ 12-13), its actual damages
in this instance — separate from alleged “detrimlegifects” on others ppear to be the loss of
the sublicense fee.

Notably, the auditor observed the Progranona of six televisions placed around the
bar. The 60-inch television, agll as the two 32-inch telesions and the other 42-inch
television, were displaying other programming.a¢@ardi Aff. Ex. B.) In other words, El
Centro does not appear to have featuredPtiogram as a means of drawing customers or
increasing revenue. Under the circumstantesCourt views $2,000 as an appropriate
enhanced damages award. This amount, plustétetory damages awareésults in defendants’
liability for double the amunt of the license fee they failed to pajccord Joe Hand
Promoations, Inc. v. Old Bailey Corp., 2018 WL 1327108, at *3 (awarding same amount in
enhanced damages as was awarded in statutory damages).

Finally, 47 U.S.C. § 605(e)(3)(Biij requires that the Court “direct the recovery of full
costs,” including attorneys’ fees, to a prevailpigintiff. In accordance with L. Civ. R. 54.1 and
54.2, plaintiff shall file its motioror costs and attorneys’ feestinn 30 days aftethe date of
entry of the order and judgmeatcompanying this opinion.

V. Conclusion

For the foregoing reasons, the Court wibugtr plaintiff’s motion for default judgment
and award damages in an amount totaling $4,000. An appropriate order and judgment will
follow.

/sl Katharine S. Hayden
Date: October 21, 2019 Katharine S. Hayden, U.S.D.J




