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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

GINA GIOVENE, Civil Action No. 18-17229SDW)
Plaintiff,

V. OPINION

COMMISSIONER OF SOCIAL SECURITY,

Defendant.
Decembe#, 2019

WIGENTON, District Judge.

Before the Court is Plaintiff Gina Giovesd“Plaintiff”) appeal of the final administrative
decision of the Commissioner of Social Security (“Commissioner”) with regp@dministrative
Law Judge Dennis O’Leary’s (“ALJ"”) denial of Plaintiff's claim f@ocial Security Disability
Insurancébenefits This Court has subject matter jurisdiction pursuant to 42 U.S.C. 88 405(g) and
1383(c)(3). Venue is proper under 28 U.S.C. § 1391(b). This appeal is decided without oral
argument pursuant to Federal Rule of Civil Procedure 78. For the reasonshsbeliow, this
Court finds thathe ALJ’s factual findings are supported by substantial evideiterefore, the
Commissioner’s decision AFFIRMED .

l. PROCEDURAL AND FACTUAL HISTORY

A. Procedural History
Plaintiff filed a claim for Title Il Social Security disability insurance benefits\ugust

2015, allegingan inability to complete substantial gainful activity due to multiple impairments
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starting on September 22, 201@dministrative Record [hereinafter, “R.IR, 163, 18283) The
claim was denied initially on October 8, 20Hnd on reconsideration on January 30, 20(&.
12.) Plaintiff requestea hearing on February 17, 2016, aestified beforehe ALJ on October
12, 2017. (Id.) Theclaim was denied on December 13, 20afdthe ALJ’s decision become
final, subject to judicial review, when the Appeals Council denied Plaintiffisest for reviewon
October 15, 208. R.1, 10) Plaintiff brought this civil actiomn December 14, 2018, askitigs
Court to reverse the Commissioner’s decision and declare that Plaintiff is etatibledefits or,
in the alternativeto vacateand remandhe Commissioner’s decisidor a new hearing before the
ALJ. (Compl. at 4.)

B. Factual History

Plaintiff is 45 years old and suffers from degenerative disc disease, fibromyalgia, lupus
erythematosus, obesity, anxiety, and 13emere diabetes(R. 15, seeR. 163) Plaintiff claims
that her disability begaon September 22, 2013, the same day shdaimheff from her job as a
payroll processor(R. 183.) Followinghe layoff, Plaintiff completed cosmetology school in June
2015 and obtained a state license in cosmetoldgy35, 183.) She thereafter entered training at
abarbershop but testified that she could not complete the training due to leghhed6-3(7.)

I Relevant Medical Evidence

According to Plaintiff’'s medical recordshe had normal back and musculoskeletal exams
in December 2013.(R. 471.) In May 2014, while enrolled in cosmetology schadelaintiff
presented to the ER complainingrafliatingback and leg pain(R. 549) Her strength and gait
were normal, but she had paraspinal tendern@®s550) On February 11, 2015, Plaintiff was

admitted to Bergen Regiondedical Centerfor psychiatric symptoms, including depression,



anxiety, andbsessivecompulsive symptoms.R( 419.) Plaintiff's February 2015 ental health
treatment records indicate that Plaintiff's gait and station were normal at the(Rm&20.)

In March 2015, Plaintiff went to Premier Orthopedics and Spéetdicine (“POSM”) with
complaints of pain in her right hip, left hip, and lower ba@R. 302.) On physical examinatign
Plaintiff was adequately groomedth a normal range of motion; she had tenderness in her lumbar
spine bub/5 strength in her uppand lower extremitieshe hadlecreased sensation over her left
footand an antalgic gait, bafull range of motion in her hips with some pain at the extrerfes.
303) X-rays revealed mild disc space narrowing with sclerosis of the subchondral boneynd earl
degenerative arthritis of the hipg(R. 303) Plaintiff was referred for physical therapy and
encouragedtb lose weight.(R. 304) Records froma May 2015 return visit to POSMdicate that
Plaintiff had a mild range of motidimitation due to discomfort and a positive ANA screen for
lupus. R.308.)

On June 11, 2015, Plaintiff began treatment with rheumatological specialist Dr. Anil
Kapoor, who administered nerve blocks(R. 383-85.) Dr. Kapoor reported that Plaintiffias
limited to lifting about two pounds occasionalgandingwalking less than two hours a day, and
sitting less than six hours a dagR. 374.) Four days laterRlaintiff informed her practitioneait
POSMthat Dr. Kgoor had diagnosed her withild lupus. R.311.) Records from that POSM
visit indicate thaPlaintiff continued to hava mild range of motion limitation due to discomfort
and was instructed to lose 5-10 pounds by the next vRit312.)

Plaintiff returned to Dr. Kapoomultiple times between August and Novemi2érs,
during which time DrKapoor noted that Plaintiff had very tender, swollen, and painful joints,
fiboromyalgia tender points, with tingling and numbness in her hamdlsa very weakight hand.

(R. 37882) Healsonoted a hand grip poor enough to prevemgikeys or opening jars. (R.



382.) Altogether, however, Dr. Kapoor notedat Plaintiff's physical exam was “essentially
unremarkablé (R.381)

State agency physiciaBr. Mary Ann Nicastro, M.D., reviewe®laintiff's record on
October 6, 2015, and opined that Plaintiff could perform a reduced range of light (Rofk5.)
According toDr. Nicastro, Plaintiff could lift and/or carry up to twenty pounds occasionatly an
ten pounds frequentlptand and/or walk about six hours in an eigbtir workday sit about six
hours in an eight-hour workday, agdnerallyengage in frequent postural activitieR. {5-76.)

Plaintiff presented to Peter J. Pimpinelli, P.A., twice in November 2015 to folldierup
her diabetes.R. 357.) Records from this time period revdat Plaintiff's physical exams were
“benign” and that she denieall symptoms including musculoskeletal pairR. 854-66) P.A.
Pimpinelli opined that Plaintiff had wornlelated limitations as a result of her impairmebtd he
declined to provide a medical opinion as to Plaintiff's functional limitations witlardego
performing work activities. K. 355.)

On November 24, 201®Rlaintiff completed a Function Repavhere she stated that she
followed instructions okayut did not handle stress well(R. 225-26.) The following weekin
DecemberpPr. Kapoor completed a check-box form opining thairRiff could only lift/carry up
to two poundsstand less than two hours in an eigbur workdayand sit less than six hours per
day. R. 374.) Later that month, Plaintiff presented Dy. AlexanderVitievsky, M.D., for a
nephrology consult(R. 401.) Upon exam, Plaintiff did not report any musculoskeletal issues, her
upper and lower extremities revealed no loss of strength or motion, she baxsory deficit or
instability, her range of motion was full, and her extremity exam was unremarkRbi02()

State agency physiciddr. Leonard Corness, M.D. review@dhintiff's recordon January

26, 2016, and opined that Plaintiff could perform a reduced range of light work, including lifting



and/or carrying up to twenty pounds occasionally and ten pduegsently,standing and/or
walking about six hours in an eighbur workday andsitting about six hours in an eighour
workday. R.86-8)

In a May 2016 visit to POSM for joint and back pain, Plaintiff stated that she haddot ha
time to go to physical therapy over the past year and had been mostly sedéRt&95.) On
July 8, 2016, Plaintiff told her POSM practitioner that she completgsical therapy without
improvement and reported continued paiR. 999-1000.) Plaintiff had multiple examinations at
POSM between July and September 2016, generally indicating 5/5 strength and negative straight
leg testing, slightly decreased range of motion, and slightly decreased sendag¢idaftrieg. R.
1003, 1005, 1007-08.)

Plaintiff was admitted to Hackensack University Medical Cemte3eptember 201&r
symptoms of lower back pairfR. 675.) Radiological reports showed a disc herniati(iR. 693.)
Plaintiff's mobility improved with a cane and walker, and she was discharged ie statalition
with prescriptions. I¢.)

In December 2016, Plaintiff received an epidural steroid injectid®SM; howevershe
continued to report pain in January 201{R. 1004-05.) In April 2017, Plaintiff underwent
bilateral L4L5 facet injections, and in May 2013hereported that the injections improved her
walking, though she still alleged pai(R. 1022-23.)She exhibited 5/5 strength, appropriate range
of motion, normal gait and station with unassisted ambulation, intact reflexes nesglat the
midline, paraspinal tenderness, and positive straight leg tesid.024.)

On August 30, 2017, Plaintiff presentedDo Nilay Shah M.D., reporting pain around
her ankles and wrists, weakness in her extremities, and spa@mn<s.035.) The record of

Plaintiff's physical exam indicasghat she appeared comfortable and in no acute distress; she was



awake, alertandoriented in all spheres; she had full strength in her arms and legs with some
giveaway from pain; her gait was normal and her reflexes were 3+ amtetyic bilaterally,
though she had mild tremulousness in both hands) (On follow up visits in September 2017,
EMG/NCYV testing revealed evidence of radiculopathies. (R. 1038.) HoweveaviRarof
Plaintiff's brain revealed no abnormalities and an EEG monitoring study le@asiarmal. (R.
1041, 1044.)When Plaintiff returnedn October 11, 2017, Dr. Shah recommended just vitamins,
dieting, weight loss, aquatherapy, and foHoprtesting. (R. 1033.) In contrast, on September 7,
2017, Dr. Kapoor reported that Plaintiff still had rheumatoid arthritis, that her Idisabi
permanent, and that no improvement is expected. (R. 1034.)
il. The Administrative Hearing

Plaintiff, represented by counstgstified before the ALJ at a hearing on October 12, 2017.
(R. 3460.) She testified that she has burning pain in herttegdimits her ability to stand for
more than a half hour, causes her to lose her balance, and causes her to experienceRertigo. (
38.) She described the pain as resulting from a herniated disc, for which she has redeived va
treatmentsnone ofwhich alleviated hepain. R.53-54) At times,sheuses a rolling walker or
a cane tdhelp with her balace (R. 5556.) Plaintiff also testified that she experiences pain
throughout her entire body due to fiboromyalg(®. 39.) She testified that current symptoms of
her diagnosed lupus include facial rash, thinning hair, and bone pain8-p1.)

Plaintiff testified that her hands sometimes twitch and shake with trenf®rs6.f In a
work environment, the hand tremors cause her to hit the wrong keys when she triesatodtype
hinders her ability to write with a penld() She estimatkthat sle can use her hands for at most

20 minutes in an eight-hour workday. (R.)57.



Plaintiff alsotestified about the effegbf her mental health diagnoses, including anxiety,
depression, borderline personality disorder, and obsessiipulsive disorder, oher ability to
work. (R.42-48.) She testified that shexperiences anxiety and panic attacks triggered by stress
and prefers not to associate with people when she is in a depressedst#2e13() Shepicks at
her skin obsessively until she bleedR. 48.) Plaintiffstatedthat shecannot think straight when
she is in pain and suffers from memory and concentration impairment, estimating helr norma
attention span to be about twenty minutd®. 44, 49, 58

After Plaintiff testified, Defendant’'socatioral expert classified Plaintiff's past relevant
work as specific vocational preparati®VP") 4. The ALJ asked the expert to identify a job that
Plaintiff could perform with the followingmitationsin herresidual function capacity (“RFC”):
sedentary jobs that are of a simple and repetitive nature, that do not requirgvedtkeights or
around heavy machinery, and that require only occasional but not frequent fine fingering and
manipulation bilaterally.(R. 60-61.) The experthen testified that although an individual with
theselimitations could not perform Plaintiff's pasemiskilled work,shecould perform the job
of call-out operator, Dictionary Occupation Title (“DOT") # 237.3B¥4, sedentary, SVP Zld.)

Il. LEGAL STANDARD

A. Standard of Review

In Social Security appeals, this Court has plenary review of the legal issuesidgcitie
Commissioner.Knepp v. Apfel204 F.3d 78, 83 (3d Cir. 2000). Yet, this Court’s review of the
ALJ’s factual findings is limited to determining whether thereuisssantial evidence to support
those conclusionsHartranft v. Apfel 181 F.3d 358, 360 (3d Cir. 1999).

Substantial evidence “does not mean a large or considerable amount of evidencegibut rath

such relevant evidence as a reasonable mind might accegeguate to support a conclusion.”



Pierce v. Underwogd487 U.S. 552, 565 (1988) (citation and internal quotations omitted). Thus,
substantial evidence is “less than a preponderance of the evidence, but ‘more than a mere
scintilla.” Bailey v. Comm’r of Soc. Se®&54 F. App’x. 613, 616 (3d Cir. 2009) (quoting
Richardson v. Perale<l02 U.S. 389, 401 (1971)). Importantly, “[t]his standard is not met if the

Commissioner ‘ignores, or fails to resolve, a conflict created by countervailuged.” Bailey,

354 F. App’x. at 616 (quotingent v. Schweike710 F.2d 110, 114 (3d Cir. 1983)). However, if
the factual record is adequately developed, “the possibility of drawing two inconsistent
conclusions from the evidence does not prevent an administegjerecy’s finding from being
supported by substantial evidencdaniels v. AstrueNo. 4:08cv-1676, 2009 WL 1011587, at

*2 (M.D. Pa. Apr. 15, 2009) (internal quotation marks omitted) (quafingsolo v. Fed. Mar.
Comm’n 383 U.S. 607, 620 (1966)). “Thd.J’s decision may not be set aside merely because [a
reviewing court] would have reached a different decisiddttiz v. Comm’r of Soc. Se@44 F.
App’x. 475, 479 (3d Cir. 2007) (citingartranft, 181 F.3d at 360). This Court is required to give
subsantial weight and deference to the ALJ’s finding@eeScott v. Astrue297 F. App’x. 126,

128 (3d Cir. 2008). Nonetheless, “where there is conflicting evidence, the ALJ must expl&in whic
evidence he accepts and which he rejects, and the reasond fietdrenination.” Cruz, 244 F.
App’x. at 479 (citingHargenrader v. Califanp575 F.2d 434, 437 (3d Cir. 1978)).

In considering an appeal from a denial of benefits, remand is approprizes‘velevant,
probative and available evidence was not explicitgighed in arriving at a decision on the
plaintiff's claim for disability benefits.” Dobrowolsky v. Califano606 F.2d 403, 407 (3d Cir.
1979) (internal quotation marks omitted) (quotBajdana v. Weinberge421 F. Supp. 1127, 1131

(E.D. Pa. 1976)). Indeed, a decision to “award benefits should be made only when the

administrative record of the case has been fully developed and when substaigiatewn the



record as a whole indicates that the claimant is disabled and entitled to Defeddedwony v.
Harris, 745 F.2d 210, 221-22 (3d Cir. 1984) (citations omitted).

B. The Five-Step Disability Test

A claimant’s eligibility for social security benefits is governed by 42 U.S.C. § 1382. An
individual will be considered disabled under the Act if tk@mant is unable “to engage in any
substantial gainful activity by reason of any medically determinable physical oralment
impairment” lasting continuously for at least twelve months. 42 U.S.C. 8§ 423(d)(1)(A). The
impairment must be severe enough to render the individual “not only unable to do his previous
work but [unable], considering his age, education, and work experience, [to] engageindany
of substantial gainful work which exists in the national economy.” 42 U.S.C. § 423(d)(2)(A). A
claimant must show that the “medical signs and findings” related to his or hemailraee been
“established by medically acceptable clinical or laboratory diagnostic tecknigbeh show the
existence of a medical impairment that results from anatomicasjgdbgical, or psychological
abnormalities which could reasonably be expected to produce the pain or other symptouhs allege
... 42 U.S.C. § 423(d)(5)(A).

To make a disability determination, the ALJ follows a fstep sequential analysis. 20
C.F.R.88 404.1520(a), 416.920(a); see also Cruz, 244 F. App’x at 480. If the ALJ determines at
any step that the claimant is or is not disabled, the ALJ does not proceed to the next stegr.20 C
88 404.1520(a)(4), 416.920(a)(4).

Step one requires the ALJ tietermine whether the claimant is engaging in substantial
gainful activity (“SGA”). 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). SGA is defined as
work that “[ijnvolves doing significant and productive physical or mental duties . . . for pay or

profit.” 20 C.F.R. 88 404.1510, 416.910. If the claimant engages in SGA, the claimant is not



disabled for purposes of receiving social security benefits regardless oéwubetys of the
claimant’'s impairments. See 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). If the indigidual
not engaging in SGA, the ALJ proceeds to step two.

Under step two, the ALJ determines whether the claimant suffers fremeesmpairment
or combination of impairments that meets the duration requirement found in Se€bhS09
and 416.909. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). An impairment or a combination
of impairments is not severe when medical and other evidence establisheslailyabnormality
or combination of abnormalities that would have iaimal effect on an individual’s ability to
work. 20 C.F.R. 88 404.1521, 416.921; Social Security Rule (“SSR288963p, 964p. An
impairment or a combination of impairments is severe when it significantly limits the ctaman
“physical or mental abty to do basic work activities.” 20 C.F.R. 88 404.1520(c), 416.920(c). If
a severe impairment or combination of impairments is not found, the claimant is étdlis20
C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(i)). If the ALJ finds a severeaimment or
combination of impairments, the ALJ then proceeds to step three.

Under step three, the ALJ determines whether the claimant’s impairment or ctombina
of impairments is equal to, or exceeds, one of those included in the Listing of Impaimm2nts i
C.F.R. Part 404, Subpart P, Appendix 1. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iii). If
an impairment or combination of impairments meets the statutory criteria of a listadmega
as well as the duration requirement, the claimant idtlidaand entitled to benefits. 20 C.F.R. 88
404.1520(d), 416.920(d). If, however, the claimant’s impairment or combination of imptirme
does not meet the severity of the listed impairment, or if the duration is insuffitienALJ

proceeds to the nestep.
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Before undergoing the analysis in step four, the ALJ must determine the claiR&a’

20 C.F.R. §8§ 404.1520(a), 404.1520(e), 416.920(a), 416.920(e). An individual's RFC is the
individual's ability to do physical and mental work activities orsustained basis despite
limitations from his or her impairments. 20 C.F.R. 88 404.1545, 416.945. The ALJ considers all
impairments in this analysis, not just those deemed to be severe. 20 C.F.R. 88 404.1545(a)(2),
416.945(a)(2); SSR 98p. After detamining a claimant’s RFC, step four then requires the ALJ

to determine whether the claimant has the RFC to perform the requirements ohbrspaist
relevant work. 20 C.F.R. 88 404.1520(B) 416.920(e)Xf). If the claimant is able to perform his

or her past relevant work, he or she will not be found disabled under the Act. 20 C.F.R. 88
404.1520(a)(4)(iv), 404.1520(f), 416.920(a)(4)(iv), 416.920(f). If the claimant is unable to resume
his or her past work, the disability evaluation proceeds to the fifth and final step.

At step five, the ALJ must determine whether the claimant is able to do any otltker wor
considering his or her RFC, age, education, and work experience. 20 C.F.R. 88 404.1520(a)(4)(v),
416.920(a)(4)(v). Unlike in the first fosteps of the analysis where the claimant bears the burden
of persuasion, at step five the Social Security Administration (“SSA”) sptmesible for providing
evidence that demonstrates that other work exists in significant numbers in dmalnre¢donomy
that [the claimant] can do, given [the claimant’s RFC] and vocational factors.” .RR.(88
404.1560(c)(2), 416.960(c)(2). If the claimant is unable to do any other SGA, he or she is disabled.
20 C.F.R. §§ 404.1520(a)(4)(v), 416.920(a)(4)(V).

II. DISCUSSION

On December 13, 2017, the ALJ followed the fstep sequential evaluation process set
forth at 20 C.F.R. 8 404.1520 and issued his decisidt. 930.) The ALJ found that: (1)

Plaintiff's earnings during the relevant period did not amount to the regulatory requiiseofie

11



substantial gainful activityR. 14); (2) Plaintiff had severe impairments of degenerative disc
disease, fibromyalgia, lupus, obesity, and anxiety, and sseegre impairment of diabetes. (
15); (3) Plaintiff did not have an impaient or combination of impairments that met or medically
equaled the severity of a listed impairmeRt {5-17); (4) Plaintiff could not perform her past
relevant work(R. 23);and (5) Plaintiff could perform the representative job of-catl operator
(R.24). Thus, the ALJ found Plaintiff not disabled under the Social Securitylégt. (

In making this determination, the ALJ considered the entire record and foundain&tfPI
had the RFC to perform a reduced range of sedentary work “dkoépt to jobs that are of a
simple and repetitive nature to account for reduced ability to concentrate and fmmsasg to
memory issues and pain; restricted to jobs that do not require working around heights or heavy
machinery; occasional, but not frequent fine fingering bilaterallyR. 17.) Based on the
vocational expert’s testimonyhe ALJ identified the job of cathut operator aa representative
job that an individual with these RFC limitations could perforR. 24.)

On appeal Plaintiff contendsthat the ALJ’s findings are not supported by substantial
evidence becausél) The ALJ based hinding that Plaintiff could do the catlut operator job
on outdated and erroneous vocational evidencegh@ALJ failed to resolve a conflibietween
the vocational expert's testimony and the D@ (3) the ALJ failed to properly weigh the
medical @inion evidence of Dr. Anil Kapoor.(D.E. 12at 15-36.) The Court considers the
arguments in turn and finds them without merit.

A. The DOT Remains an Appropriate Source of Occupational Data.

Plaintiff argues thathe DOT is outdated and that the ALJ should have instead relied on
more recenfjob information provided byhe Department of Lab@r Occupational Information

Network(“ONET”). (Id. 15-25.) The ONET dscribes the jobf call-out operatoasskilled labor

12



rendering it incompatible with th&LJ's determinatiorthat Plaintiff’'s RFC limits her to unskilled
work. (d. at 21.}

“Though Plaintiff argues the [ONET] has superseded the [PQfie Code of Federal
Regulations specifically lists the DOT as a source of reliable job informatideain v. Comm’r
of Soc. Se¢cCiv. No. 1810538, 2019 WL 2710790, at *7 n.5 (D.N.J. June 27, 2Qh8rnal
guotation marks omittedxiting 20 C.F.R. 8 404.1566(d)). Otheases irthis districthavealso
held that a vocational expert may rely on DOT occupation descripti®as, e.g.Sanabria v.
Comm’r of Soc. SedCiv No.15-8963, 2017 WL 436253 at *4 (D.N.J. Jan. 31, 2019) (“Although
Plaintiff may disagree with the relevance of the Dictionary of Occupation Tjitleshe modern-
day work force, the DOT remains an appropriate source of occupational(da&rial quotatin
marks and citations omitteg)imenez v. ColvirCiv. No. 153762, 2016 WL 2742864t *9 (May
11, 2016). Thus, the ALJ’s reliance on the DOT description of -call operatoris notan
appropriate basis foeversal or remantl

B. There is No Conflict Between the DOTand the Vocational Expert's Testimony.

Plaintiff argueghat there is an unresolved confladweenthe ALJs determination that
Plaintiff can perform “simple, repetitive work”and the DOT’s classification othe caltout
operator jokasrequiringlevel 3reasoningwhich involves introduction of several variableB. K.

12 at 2527.) Whenanalyzing “whether an inherent conflict exists between a job requiring level

! Specifically, Plaintiff refers to the ONET listing for “credit checker,’iethcorresponds to the DOT listing for
call-out operator. (D.E. 12 at 18.)

2 Similarly, thevocationalexpert(“VE”) did not err in relying on the DOT instead of the ONET. “[C]ourts in the
Third Circuit . . . have continued to find the DOT to be an appropriate sourceupfational information and have
declined to require ALJs and VEs to consult other sources inautbtthe DOT.” Rush v. Berryhi|lCiv. No. 17
939, 2018 WL 4257930, at *1 n.1 (W.D. Pa. Sept. 6, 2018) (collecting casesjlsaJunod v. Berryhill Civ. No.
17-1498, 2018 WL 5792214, at *4 (W.D. Pa. Nov. 5, 2018) (“[E]ven if the VE's testimonyn@mflict with
O*NET, there is no requirement that the VE's testimony comply with that datalfmsernal punctuation and
citation omitted).

13



3 reasoning anéinding that a claimant should be limited to simple, routine tasks and unskilled
work,” the Third Circuit provides the following factors to be consideré&d:whether plaintiff
actually argued that he was incapable of performing the jobs recommendeel \myc#tional
expert, 2) whether inconsistencies between the vocatmalrt'stestimony and the DOT were
identified at the hearing, and 3) whether or not the occupations listed by the vocapentahere
intended to be exhaustive or were merely iflaste.” Upshur v. Colvin200 F. Supp3d 503

512 (E.D.P.A. 2016) (citingirnsak v. Colvin777 F.3d 607, 617-19 (3d. Cir. 2014)).

Here, Plaintiff argues that she is incapable of performing the job recommended by the
vocational expert,R. 63), but the argument is not supported by the redelaintiff attended high
school and some college and obtaineéification in computers and networkin@R. 183, 463).

She has past relevant seskilled work with an SVPand reasoning levelf 4. (R. 23). She also
completed cosmetology school and passeditkasing exam after her alleged disability onset
(R. 35, 185) Although Plaintiff did not completiearbershop training, shestified that this was
becauseof a physical inability to stand for long durations, not because of any other mental or
physical limitations (R. 3637.)

Plaintiff also identifiedthesepurported inconsistencies between the vocational expert’s
testimony and the DOT at the hearing, but these inconsistencies were red&tvéd.) The
vocational experéxplained there waso conflid becauséreasoningevel 3 by determination is
acceptale for unskilled employment, SVP 2 and that’s designation, unskilled work that can
be learned in 30 days. . Unskilled work may be detailed, but it doesn’t have to be coniplex
(Id.) After consideration e ALJ“determined that theocational expert’s testimony is consistent

with the information contained in the [DOT].'R(24.)

14



Finally, the callout operator occupation provided by the vocational expert was not
intended to bean exhaustive list rather it wasexplicitly designatedas a ftepresentative
occupatiori. (1d.)® Thus,in view of theZirnsakfactors, this Court finds that there was no conflict
between the vocational expert’'s testimony and the Dabdithe ALJ wagustified in relyingon
the vocational expert’s testimony

C. Substantial Evidence Supports the ALJ’s Decision

Plaintiff argues thathe ALJfailed to properly weigh the medical opinion evidence of Dr.
Kapoor. However, “the Third Circuit has consistently found that ‘the opinion of a treating
physician does not bind the ALJ on the issues of functional capadtictone v. Comimof Soc
Sec, Civ. No. 14-2005, 2015 WL 727927, at *6 (D.N.J. Feb. 18, 2015) (quBtiogn v. Astrug
649 F.3d 193, 197 n.2 (3d Cir. 2011))The ALJ—not treating or examining physicians or State
agency consultantssmust make the ultimate disability and RFC determinatior@tiandler v.
Comm'r of Soc. Sec667 F.3d 356, 361 (3d Cir. 201(iting 20 C.F.R. §§ 404.1527(e)(1)
404.1546(c)) see aso Coleman v. Comm’r of Soc. Se494 F. App’'x 252, 254 (3d Cir. 2012)
“An ALJ can reject a treating physician’s opinion . . . where the opinion is . . . inconsistent wit
other substantial evidence of recordRamos v. ColvirCiv. No. 143971,2016 WL 1270759t
*5 (D.N.J. Mar. 31, 2016) (citation and internal quotaticarks omittedl

Dr. Kapoor'sDecember2015 assessment of Plaintiff's ability to work conflicted with
Plaintiffs medical records and witthe vocational expert’'s and state agency physitians
assessments Plaintiff's ability to work whichis all substantial evidence of recordVhile Dr.

Kapooropined that Plaintiff could only lift/carry up to two poundtand less than two hours in

3 The vocational expert was not able to identify additional jobs that a person vittiffla&RFC could perfom.

(R. 6263.) However, even if this Court were to ignore the ALJ’s designation of theutadperator job as
“representative,” there would still be no actual conflict between the DOT andc¢h&onal expert’s testimony for
the reasons discussed lwiespect to the first twairnsakfactors.

15



an eighthour workdayand sit less than six hours per day, both the vocational expert and the state
agency physians reviewed the record and concluded that Plaintiff could perform a reduncgd
of light work. (R. 75-76, 8688, 374) Further,Plaintiff’'s medical recordfrom multiple occasions
between June 2015 and November 2bitkcatethather condition improvedn the monthsafter
she began treatment with Dr. Kapeer her physical exams were characterized as “benign” or
“unremarkable,”and Plaintiff stated thashe fe[lt] well,” derying all symptomsincluding
musculoskeletal pain(R. 354,357, 360, 364, 36@80-81.) The record additionallindicates that
Plaintiff consistently exhibited a normal gaitd normal muscle strgth and did not have acute
distress.(R. 420, 467, 471, 487, 550000, 10051024, 1035 This evidenceaveighs againdDr.
Kapoor’'s opinion as to Plaintiff's conditionBecause Dr. Kapoor’s opinion is inconsistent with
other substantial evidence of record, it would have been proper for the Atikdcedit” it.
Ramos2016 WL 1270759, at *5Here, the ALJ did not gadgar as to rejeddr. Kapoor’s opinion;
rather, theALJ gave the opinion little weighaffording greater limitations in Plaintiff's RF@an
both the vocational expert and the state agephysicianshad testified tpby requiring the
representative job to be limited ¢éacludefine fingering (R. 15-17, 20, 22, and 60-62.)

The ALJ was justified not only in assignitegsweight to Dr. Kapoor’s testimony buatiso
in assigning great weight tothe state agency physiciared vocational expert’s findingsSee
Chandler 667 F.3d aB61 (“State agent opinions merit significant consideration .‘Because
[s]tate agency medical and psychological consultants . . . are experts in the $ouidy S
disability programs, . . 20 C.F.R. 88 404.1527(f) and 416.927(f) require [ALJs] . . . to consider
their findings of fact about the nature and severity of an individual’s impairment($ (quoting

SSR 966p)). In affirming the ALJ’s decision il€handler the Third Circuit notedthat, as is the
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case herghe ALJ “did not merely rubber stamp” the state agency physicimsons butalso
added limitations that the state agency physicians did not deem necddsaty361-62.

Here, he ALJ’s findings are supported by the substantial credible evidéuerecord
indicates as described abovéhat although Plaintiff suffers from severe impairments, her
impairments are not so severe as to prevent her from performing allMedical records indicate
that Plaintiffgenerallyhad a normal gait, did not exhibit acute distress, and had generally normal
mental status examinations, with intact memory and atten{®n354,357, 360, 364, 366, 381,

420, 467, 471, 487, 550, 1000, 100624, 1035.)Given that the ALJ was justified in weighing
more heavily the state agency physician’s opinions anthéukcal evidence of Plaintiff's physical
exams, lhese facts support the ALJ’s conclusamto Plaintiff's RFC.

Thus, though there may be evidence that supports Dr. Kapoor’s opinion, there is also
substantial evidence of record that supports the state agency physician’s contrans@smniell
as the vocational expert’s reliance on those opinions. “The presence of evidencedorththest
supports a contrary conclusion does not undermine the Commissioner’s decision so long as the
record provides substantial support for that decisioMlloy v. Comrr of Soc. Se¢.306 F.

App'x 761, 764 (3d Cir. 2009(citation omitted).

CONCLUSION

For the reasons stated above, the ALJ’'s decisikFFIRMED . An appropriate order

follows.
s/ Susan D. Wigenton
SUSAN D. WIGENTON
UNITED STATES DISTRICT JUDGE
Orig: Clerk

CC: Parties
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