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NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

LUTHER CHARLES, Civil Action No.: 2:19-cv-08857
Plaintiff,
v OPINION & ORDER
KEURIG DR PEPPER INC,
Defendant.

CECCHI, District Judge.

l. | ntroduction

This matter comes before the Court on the motion of Defendant Mott’s(LREfendant”)
to dismiss this action for lack of prosecution panst to Federal Rule of Civil Procedure Rule
41(b). ECF No. 17.Pro sePlaintiff Luther Charleg“Plaintiff”) did not file an opposition to the
motion. The Court has considered Defendant’s submission and the record, and for the reasons set
forth below, the Court will grant Defendant’s motion and dismiss Plaintiff’'s complaint.
. Background

Plaintiff filed the instant Complaint on Bruary 6, 2019 in the Superior Court of New
Jersey, Middlesex County, alleg hostile work environmentnd retaliatory temination. ECF
No. 1-1. On March 22, 2019, Defendant timely osed to this Court odiversity grounds. ECF
No. 1. When Plaintiff initially filed his complaint state court, he was represented by counsel.
SeeECF Nos. 1-1, 4, 8. However, on May 21, 20R&intiff's counsel requested to withdraw

from the casé.ECF No. 8. Plaintiff consented to tivthdrawal and substituted himself apra

! Defendant Mott’s LLP was incorrectpled as “Keurig Dr Pepper Inc8eeECF No. 17-1 at 5.
2.0n April 11, 2019, Defendant advis@laintiff's counsel that Platiff's claims may be barred
by res judicataand collateral estoppel. ECF No. 17-2, Exhs€e Charles v. Mott’s LLLINo. 17-
2879, 2018 WL 2002794, at *1 (D.N.J. Apr. 30, 2018)iiff's counsel requeted to withdraw
from the case shortly thereafter. ECF No. 8.
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selitigant, which the Court so ordered on M2y, 2019. ECF No. 9. The following day, the Court
granted Plaintiff's counsel’s regsteto withdraw. ECF No. 10.

On June 11, 2019, Chief Magistrate Judge Mgakk directed the parties to complete
discovery by October 11, 2019. ECF No.%1.0n August 21, 2019, Defendant wrote to Plaintiff
to ask that he voluntarily digss his claims by August 28, 2019tig discrepancies in Plaintiff’s
case and the desire to avoid the time arkerse of further litiggdon. ECF No. 17-2, Exh. D.
Plaintiff allegedly did not resportd Defendant’s letter. Id. at | &urthermore, Plaintiff did not
voluntarily dismiss his claims.

On August 29, 2019, Defendant served Plaintiff vaitbet of interrogat@s, a request for
the production of documents, sealeauthorizations for releasof informaton, and a notice
scheduling Plaintiff’'s deposition for OctoberZD19. Id., Exh. E. Defendant asserts that Plaintiff
did not respond to its requests by October 1,92@d. at § 10), and thus, it sent Plaintiff a letter
reminding him that his discovery responses werkrstéded. Id., Exh. F. PHaiff did not respond
to this letter and did not provide Defendanthwits requested discovery responses. Id. at  10.

On October 3, 2019, Defendant served Plaimtith a proposed Rule 11 motion, advising
Plaintiff that he had up to twentyne days to voluntarily disiss the Complaint and avoid the
Court awarding sanctions and fesginst him. Id., Exh. G. Defenatacontends that Plaintiff did

not respond to the Rule 11 motion within tenty-one-day safe harbor period. Id. at {11.

3 The Court notes that the ordefrdiscovery was returned asclaimed on July 8, 2019. ECF No.

13. There is no indication thany other Court notices weneturned as unclaimed or
undeliverable.

4 A Rule 11 motion “must not be filed or be preserte the court if the cllenged paper, claim,
defense, contention, or denialwghdrawn or appropriately corrext within 21 days after service

or within another time the cawsets.” Fed. R. Civ. P. 11(c)(%ee Bauer v. Roachlo. 18-10613,

2020 WL 5627016, at *3 (D.N.J. Aug. 18, 2020) (“[A] pacannot file a motion for [Rule 11]
sanctions until it first presents the motion to the offending party, and allows 21 days for the other
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Having been unable to conduct discoveryQmtober 4, 2019, Defendant notified Plaintiff
that his deposition was rescheduled due tofdisire to provide rgsonses to the discovery
requests. Id., Exh. H. On the same day, Defendblat asked Judge Falk for a forty-five-day
extension to carry out discovery since Plairtidfd not yet responded tofdase counsel. ECF No.
14. Judge Falk granted the request on October 8, 2019, extending discovery to November 25, 2019
and directing the parties to appear for a telephone conference on October 18, 2019. ECF No. 15.
Judge Falk further directed Plaintiff to provibefendant and the Court with a working telephone
number that he could be reached at for the conference. Id. However, the Court was not able to
move forward with the conferea as scheduled because Pldinditl not respond and did not
provide a working number to Defeauat or the Court by the deadlirgeeECF No. 17-2 at  15.

On November 8, 2019, Defendant filed the instantion to dismiss Rintiff’'s complaint
with prejudice pursuant to Rukl(b) of the Federal Rules @ivil Procedure. ECF No. 17.
Defendant argues that dismissal for failure to pro®eisuiwarranted becausas of the filing date,
Plaintiff has failed to communicatwith defense counsel regardithe case and has not engaged
in any conduct that would suggéss continued interest in @secuting this action. Id. at 2-18. On
March 3, 2020, the Court adminisixaly terminated the motion f@0 days to provide Plaintiff
with the opportunity to filean opposition in response. ECF No. 18. Plaintiff did not oppose the
motion within the 30 days allotted by the CourAccordingly, the Courwill now consider

Defendant’s motion to dismissrftack of prosecution unopposed.

party to withdraw or corret¢he challenged issue.”) (citig re Schaefer Salt Recovery, [ng42
F.3d 90, 99 (3d Cir. 2008)).
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[1. Legal Standard

Rule 41(b) of the Federal Rules of Civil Bealure concerns the involuntary dismissal of a
civil action, providing that: “[i]f the @intiff fails to prosecute or toomply with these rules or a
court order, a defendant may move to dismissati®n or any claim against it.” Fed. R. Civ. P.
41(by; see Bush v. Dep’'t of Human Servs5 F. App’x 594, 596-97 (3d Cir. 2012) (describing
dismissal under Rule 41(b) as a “harsh remedsg&meed for limited circumstances). A plaintiff's
failure to act—when he knows thdbing so will delay the trial—4 sufficient toconstitute [a]
‘failure to prosecute.”Jiminez v. Aramark CorpNo. 07-2758, 2008 WL 2837544, at *3 (D.N.J.
July 21, 2008) (quotingdams v. Trustees of N.J. Brewery Emps.’ Pension Tr.,RA®H.3d 863,
875 (3d Cir. 1994)). It need not be shown tkiz¢ plaintiff acted affimatively to delay a
proceedingAdams 29 F.3d at 875 (3d Cir. 1994ppta Sys., LLC v. Daewoo Elecs. Ad83 F.
Supp. 2d 400, 404 (D.N.J. 2007). Moreqwdthough the Courmecognizes that Plaintiff in this
case is proceedingro se a plaintiff's pro sestatus does not excuse him from complying with the
rules of discovery and court ordéhat other litigants must abide kljiminez 2008 WL 2837544,
at *3.

In determining whether disssal is appropriate under Rulé(b), this Court must weigh
six factors: “(1) the extent of ¢hparty’s responsibility; (2) the gudice to the adversary caused
by the party’s action or inaction;)(@ history of dilatoriness; (4yhether the conduct of the party
was willful or in bad faith; (5) the effectivenesfalternate sanctions; and (6) the meritoriousness

of the claim or defensePoulis v. State Farm Fire & Cas. Cd47 F.2d 863, 868—69 (3d Cir.

> Rule 41(b) further provides thqtilnless the dismissarder states otherwise, a dismissal under
this subdivision (b) and any dmsssal not under this le—except one for lack of jurisdiction,
improper venue, or failure to join a party @ndRule 19—operates as adjudication on the
merits.” Fed. R. Civ. P. 41(b).
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1984). All six of thePoulis factors must be taken into caderation and, on balance, warrant
dismissal.$8,221,877.16 in U.S. Currencg30 F.3d 141, 162 (3d Cir. 2008¢arborough v.
Eubanks 747 F.2d 871, 878 (3d Cir. 1984).onever, the Court need hiind that all six factors
are met in order to grant afdadant’'s motiorto dismissWare v. Rodale Press, In822 F.3d
218, 221-22 (3d Cir. 2003)icks v. Feeney850 F.2d 152, 156 (3d Cir. 1988).
V.  Discussion

The Court finds that thBoulisfactors warrant dismissal of Plaintiff's claims under Rule
41(b). The firstPoulisfactor requires the court to evaluahether the misconduct that occurred
is attributable to the party or the party’s attornaf/drtman v. BrownNo. 05-1411, 2006 WL
1044787, at *2 (D.N.J. Apr. 18, 2006) (citirgicks, 805 F.2d at 156). I|&ntiff is solely
responsible for his inacn in these proceedings because he elected to prpcesgand did not
retain counsel, despite havingffstient time to retain oneSeeECF No. 9;Solomon v. Atl. City
Hilton Casino and ResagriNo. 10-5701, 2013 WI3070884, at *4 (D.N.J. Apr. 8, 2013gport
and recommendation adopte2D13 WL 2445015 (D.N.J. May 7, 2013) (concluding tvat se
plaintiff became permally responsible for hdailure to respond to dcovery obligations when
plaintiff was given sufficient time toetain counsel, yet did not do s®ge also Clarke v.
Nicholson 153 F. App’x 69, 73 (3d Cir. 2005) (affirmg district courts finding that goro se
plaintiff “is directly responsible for her actiorand inaction in the litigation”). As Plaintiff's
choices alone are responsible for thaifity to conduct dicovery, the firsPoulisfactor weighs
in favor of dismissal.

Under the seconBoulisfactor, the Court must consider prejudice caused to the adversary,
including by depriving the adversary of necessafgrination or the ability to prepare for trial.

Adams 29 F.3d at 8744ayes v. NestoiNo. 09-6092, 2013 WL 5176703, at *4 (D.N.J. Sept. 12,
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2013). Courts have found puejice to a defendant where the pldintike the plantiff here: (1)
failed to comply with discovery requestsge Ware 322 F.3d at 222-24Hayes 2013 WL
5176703, at *4; or (2) hinderedtempts to depose themee Clarke v. Nicholsoi53 F. App’x
69, 73 (3d Cir. 2005) (finding secombulis factor weighs in favor oflismissal where plaintiff
failed to appear for deposition). Withouhya written discovery responses or executed
authorizations for informatioma without Plaintiff’'s deposition, thBefendant is unable to move
beyond the discovery phase and prepardrial. Therefore, the secombulisfactor also weighs
in favor of dismissal.

For the thirdPoulisfactor, the Court must consider whatkiee plaintiff exhibited a history
of dilatoriness throughout the proceediRgulis 747 F.2d at 868. A history of dilatoriness may
be shown by extensive or repeated delay, sisch consistent non-response to interrogatories or a
failure to comply with court order§oloman 2013 WL 3070884, at *X)pta Sys.483 F. Supp
2d at 405. Since Plaintiff opted to procq®d se he has not responded to any discovery requests,
letters from Defendant, or the current motion to dism&se ECF No. 17-2 at Y 8-11.
Furthermore, Plaintifhas failed to abide by any of the Court’s ordeBased on this inaction,
the Court finds that Plaintiff has exhibited a pattof dilatoriness throughout this proceeding and
that as a result, the third factdso weights in favor of dismiss&ee Solomar2013 WL 3070884,
at *5, Opta Sys.483 F. Supp 2d at 405.

The fourthPoulis factor requires the @irt to consider whethea party’s conduct was

willful or in bad faith.Poulis 747 F.2d at 868—69. Under tReulisanalysis, willfulness involves

® For example, Plaintiff has failed to abide by a Eragpect of the October 8, 2019 Order, which:
(1) required Plaintiff to provid discovery by a specific date; (@quired Plaintiff to provide a
working telephone number to Defendant and @waurt; and (3) ordered Plaintiff to attend a
telephone conference. ECF No. 15.
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intentional or self-serving behavigkdams 29 F.3d at 875. Generall§negligent behavior’ or
‘failure to move with . . . dispatch’, even if ‘inexsable,” will not sufficao establish willfulness

or bad faith."Solomon2013 WL 3070884, at *5 (quoting@hiarulli v. Taylor, No. 08-4400, 2010
WL 1371944, at *3 (D.NJ. Mar. 31, 2010))see James v. RiordaiNo. 13-1667, 2016 WL
4544336, at *3 (D.N.J. Aug. 30, 2016) (findi that Plaintiff's inexcudae negligence for failing

to prosecute his case any meaningful way was safficient to meet thd?oulis standard for
willfulness). Plaintiff has not engaged in any overt delay tactics or made statements that would
indicate willfulness or bad faith; his silencetims matter is ambiguousBecause the Court is
unable to determine whether Plaintiff's conduct igirtional, as opposed to negligent, the fourth
Poulisfactor is neutralSee El-Hewie v. Paterson Pub. Sch. Dist. 13-5820, 2015 WL 5306255,
at *4 (D.N.J. Sept. 10, 2015) (finding the fouRbulisfactor neutral because the court was unable
to determine whether plaintiff somduct was willful or in bad faitbased on plaintifs silence and
lack of affirmative action).

Under the fifthPoulisfactor, the Court must weigh tleéfectiveness and appropriateness
of sanctions othethan dismissalSee Poulis747 F.2d at 869. The THiCircuit has identified
several alternative sanctions a court carpleyy including warnings, reprimands, and the
imposition of fines and attorney’s fe€nlomon2013 WL 3070884, at *See Titus v. Mercedes—
Benz of North Amerige695 F.2d 746, 759 n.6 (3d Cir. 1982). $haelternative sanctions are
unlikely to be effective again$tlaintiff because he “has indicated a desire to abandon [his] case
by choosing not to participate discovery, oppose Defendant’s motiordismiss, or comply with
[c]ourt [o]rders.”Porten v. Auto ZoneNo. 10-2629, 2011 WL 2038742, (D.N.J. May 24,
2011);see Deslonde v. New JersBip. 09-03446, 2010 WL 4226505, at *3 (D.N.J. Oct. 21, 2010)

(concluding that alternative sdmmms would be ineffective whermplaintiff did not oppose motion
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to dismiss, and failed to spond and comply with discovergquests and court ordergyprtman

2006 WL 1044787, at *2 (concluding that alternative sanctions would be ineffective where
plaintiff blatantly failed to comply with courdrders). Moreover, the Third Circuit has signaled
that alternative monetary sarmis may be inapppriate againspro seplaintiffs. Lee v. Volpe
Express, In¢. No. 17-878, 2017 WL 6943399, at *2 (D.N.J. Oct. 20, 20%&port and
recommendation adopted018 WL 406047 (D.N.J. Jan. 12, 2018) (citiExgperson 296 F.3d at

191 (3d Cir. 2002)). The Couinhds, then, that the fiftPoulisfactor favors dismissal.

Finally, for the sixthPoulis factor, the Court must consd the meritoriousness of
Plaintiff's claim.Poulis 747 F.2d at 869—70. Defendant arguesRtaintiff's claims are frivolous
because: (1) a significant portion of the allegations are barred by the doctrieggudiicataand
collateral estoppel as Piff’s prior lawsuit alleging the same conduct halseady been dismissed
with prejudice,see Charles2018 WL 2002794, at *1; and (2) a#tiff was terminated for
reporting to work intoxicated imiolation of Defendant’s policies)ot for any discriminatory or
retaliatory reason. ECF No. 17 ¥3-20. However, the Court is unable to adequately assess the
meritoriousness of Plaintiff's claim due to his failsoecomply with Court orders or participate in
discovery; therefore, the Couihds this factor neutralSee Solomqr2013 WL 3070884, at *6
(finding sixth factor neutral wherthe court did “not have a sudiént basis upon which to evaluate
the meritoriousness of [the p]laintiff's claimsdaneed not do so in order to resolve the pending
motions [to dismiss for failure to prosecute].Nevertheless, this does rdtange the conclusion
that, on balance, theoulisfactors weigh towards dismiss&8ee Warg322 F.3d at 221 (finding

that not all six factors must be bfer dismissal to be warrantedjjcks 850 F.2d at 156 (same).
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Therefore, as the foregoing analydemonstrates, consideration of Paulisfactors
shows that dismissal of Plaiif's action is appropriate und&ule 41(b) for his failure to
prosecute this action.

V. Conclusion

For the reasons set forth above, Defendavitsion to Dismiss (ECHNo. 17) is granted,
and Plaintiffs Complaint (ECF No. 1-1) is dismissed; however, the dismissal willitheut
prejudiceat this time.

Accordingly, IT IS on thi®5th day of November, 2020, hereby

ORDERED that Defendant’s motion to dismissaitiff's complaint (ECF No. 17) is
GRANTED; and it is further

ORDERED that Plaintiffs Complaint (ECF No. 1-1)s DISMISSED WITHOUT
PREJUDICE; and it is further

ORDERED that Plaintiff shall have thirty daysdim the date of this Opinion & Order to
show cause why the Compiaishould not be dismissedth prejudce; if Plaintiff fails to respond
within the thirty-day period, th&€omplaint will be dismissed wh prejudice vithout further
discussion; and it is further

ORDERED that the Clerk of the Court shallrge this Opinion & Order upon Plaintiff.

DATED: November 25, 2020 k/ C,_p

CLAIRE C. CECCHI,U.SDJ.




