
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

GINA PEJANO-KEYSER,on behalfof
Civ. No. 19-09162 (KM)(MAH)

herselfandall otherssimilarly
situated,

OPINION
Plaintiff,

V.

APPLE, INC.,

Defendant.

KEVIN MCNULTY, U.S.D.J.:

Gina Priano-Keyser,on behalfof herselfanda classof New Jersey

purchasers,brings this putativeclassactionagainstApple, Inc. (“Apple”) for

damages,restitution,and injunctive relief relatingto allegeddefectsin Second

GenerationandThird Generationmodelsof the Apple Watch. The classaction

complaint(“CAC”) assertsthreecausesof action, for violationsof the New

JerseyConsumerFraudAct, N.J. Stat.Ann. § 56:8-1, et seq. (“NJCFA”), breach

of expresswarranty,and breachof the implied warrantyof merchantability.

Now beforethe Court is Apple’s motion to dismisscertainclaims for lack

of Article III standing,pursuantto FederalRule of Civil Procedure12(b)(1), and

for failure to statea claim, pursuantto FederalRule of Civil Procedure12(b)(6)

(DE 10). For the reasonssetforth below, the motion is grantedin part and

deniedin part.
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I. Facts’

This Court hassubjectmatterjurisdiction basedon diversity of

citizenship,pursuantto 28 U.S.C. § 1332(a).For purposesof a motion to

dismiss,all well-pleadedfacts statedin the CAC areassumedto be true. See

SectionII.a, infra.

SinceApril 2015,Apple hasmanufacturedand sold “smart watches,”

which allow a wearerto downloadapps,sendand receivetext messages,track

the watch’s location,andreceivephonecalls, amongotherfeatures.(CAC ¶ 2,

31.) The first smartwatcheswereknown as“First Generation”watches.Since

then,Apple hasreleasedadditionalgenerations,which include“Series 1” and

“Series2” watches,which were releasedin September2016, and“Series3”

watches,which were releasedin September2017. (Id. ¶11 2, 5 and 7.) The

different Serieshavedifferent capabilities;for example,the Series2 and 3

watcheswereadvertisedaswaterresistantup to 50 meters,and Series3

watchesfeaturedfasterperformancethanSeries2 watches.(Id. ¶11 29, 32—33.)

In general,the watcheswereadvertisedas “activity-orienteddevices”; in

promotionalimages,watch-wearersare shownparticipatingin variousphysical

activities, suchas running,hiking, climbing, dancing,swimming, and surfing.

(Id. ¶1J 32—34.)

Apple providesa limited warrantyfor its watches,runningfor oneyear

from the original purchasedate(the “Limited Warranty”). (Id. ¶ 36.) The terms

of Apple’s Limited Warranty,generallythe samefor all models,stateas follows:

For easeof reference,certainkey itemsfrom the recordwill be abbreviatedas
follows:

“CAC” = Plaintiffs ClassAction Complaint [DE 1]

“Motion” = DefendantApple’s Motion to Dismiss[DE 10]

“Opposition” = Plaintiffs OppositionBrief to Apple’s Motion to
Dismiss[DE 13]

“Reply” = Apple’s Reply Brief in responseto Plaintiffs
Opposition[DE 16]
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WHAT IS COVERED BY THIS WARRANTY?
Apple Inc. of One Apple ParkWay, Cupertino,California, U.S.A.
95014(“Apple”) warrantsthe Apple-brandedhardwareproductand
Apple-brandedaccessoriescontainedin the original packaging
(“Apple Product”) againstdefectsin materialsandworkmanship
when usednormally in accordancewith Applespublished
guidelinesfor a period of ONE (1) YEAR from the dateof original
retail purchaseby the enduserpurchaser(“Warranty Period”).
Apple’s publishedguidelinesincludebut arenot limited to
informationcontainedin technicalspecifications,usermanuals
and servicecommunications.

WHAT IS NOT COVERED BY THIS WARRANTY?
• . . . This Warrantydoesnot apply: (a) to consumableparts,such
as batteriesor protectivecoatingsthataredesignedto diminish
over time, unlessfailure hasoccurreddue to a defectin materials
or workmanship;(b) to cosmetic damage,including but not limited
to scratches,dents andbrokenplasticon portsunlessfailure has
occurreddue to a defectin materialsor workmanship;. . . (d) to
damagecausedby accident,abuse,misuse,fire, earthquakeor
otherexternalcause;. . . (h) to defectscausedby normalwearand
tearor otherwisedue to the normalagingof the Apple Product.

(Id. ¶ 37)2

Apple’s websitestatesthatan Apple Watch is considered“out of

warranty” when it is (1) pastthe eligible warrantyterm; (2) “has an issuethat’s

not coveredunderwarrantyor consumerlaw, suchasaccidentaldamage”;and

(3) if suchserviceis not coveredby anAppleCareplan. (Id. ¶ 38.)

On or aboutOctober15, 2017, Plaintiff purchaseda Series3, 38 mm

gold, aluminumcaseApple Watch. (Id. ¶ 49.) On or aroundJuly 4, 2018,while

the watchwas in the charger,the watch screenunexpectedlydetachedfrom

the watch body. (Id. ¶ 50.) At that time, Plaintiff saw that therewas a long,

deep,jaggedcrack spanningthe length of the bottom sectionof the screen.(Id.)

Plaintiffs daughterpushedthe screenbackinto placebut the watchwas no

2 The full Limited Warrantyis found online at
https:/ /www.apple.com/legal/warranty/products/warranty-us.html,which Plaintiff
cited at fn. 7 of the CAC.
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longerfunctional. (Id.) Plaintiff broughtthe watch to a GeniusBar3

appointmenton August 10, 2018,whereshewas informedthat the watch

would needto be screened,diagnosed,andrepairedat an Apple depot. (Id. ¶
51.) On August 13, 2018, Plaintiff was told thatApple would not cover the cost

of the repairof the watchunderits Limited Warranty,andthat fixing the watch

would costPlaintiff $229. (Id. ¶ 52—53.) Plaintiff declinedto pay out-of-pocket

to repairherwatchandhasbeenunableto usethe watch sinceJuly 2018. (Id.

¶ 53.)

Plaintiff allegesthat her experienceis identical to thoseof thousandsof

Apple Watchowners.(Id. ¶ 56.) In the CAC, Plaintiff hasreproducedquotes

from otherconsumerswho havecomplainedof this issueon Apple’s

“Communities” forum. (Seeid. ¶ 56.) Thosepostsgenerallycomplainof the

sameissue:that the screenshattersor detachesfrom the body of the watch,

andthatApple refusesto cover the costof repairunderits Limited Warranty.

(Id.)

Plaintiff allegesthat all Apple smartwatchescontaina commondefect

andflaw, consistingof swelling lithium-ion (or “li-on”) batteries,which causes

Apple Watch screensto “crack, shatter,or detachfrom the body of the Watch

(the ‘Defect’).” (Id. ¶ 3, 45.) Specifically, the swollen batteryputsupward

pressureon the weakestpoint of the watch—thescreen—whichcracksalong

the perimeter,shatters,or fully detachesfrom the body of the watch. (Id. ¶ 46.)

Plaintiff allegesthat the Defectmanifestsitself suddenly,and is not the result

of any damageor misuseon the part of the wearer.The CAC alsoalleges,

however,that the Defectcould be causedby agingor defectiveinternal

componentsof the watches.(Id. ¶ 3.) The Defectcanpose arisk to consumers,

and severalputative classmembershave sufferedscratchesand burnsdue to

the Defect. (Id. ¶ 47.)

Plaintiff allegesthatApple knew aboutthe Defectbasedon consumer

complaintspublishedon the “Communities” forum on Apple’s own website.(Id.

3 “GeniusBar” is Apple’s namefor its in-store technicalsupportstations.
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¶ 5.) In April 2017,Apple acknowledgedthe swelling batterydefectin First

GenerationWatchesand, for thosewatches,extendedits Limited Warranty

from oneyear to threeyears.(Id. ¶ 6.) Apple alsoacknowledgedthe swelling

batterydefectin certainSeries2 watches,and, for qualifying watches,

extendedits Limited Warrantyfrom oneyearto threeyears.(Id.)

The CAC is lessspecific aboutthe Series3 watches,however.Plaintiff

aJiegesgenerallythatpurchasersof Series3 watchesencounteredthe same

Defectas the purchasersof the Series1 and 2 watchesandhave likewise

complainedon Apple’s communityforum. The CAC is silent, however,as to

whetherApple hasacknowledgedthe swollenbatteryissueor extendedthe

warrantyfor Series3 watches.(Id. ¶j 7, 45.) Furthermore,althoughApple has

acknowledgedthe “swollen battery” issuein certainFirst- and Second-

GenerationWatches,it hasrefusedto acknowledgethat the swollen batteries

are the causeof the Defect. (Id. ¶ 59.)

The CAC allegesthatApple knew or shouldhaveknown aboutthe

Defect, but activelyconcealedor failed to discloseit to Plaintiff (and putative

classmembers).(Id. ¶ 8.) Plaintiff alsoallegesthatApple’s internalpolicy is to

deny the existenceof the Defector to claim that the Defect is the resultof

“accidentaldamages”causedby consumer.Apple hasthusrefusedto haveits

Limited Warrantycover the costof fixing the shatteredor dislocatedwatch

screens.(Id. ¶ 8, 10.) Plaintiff allegesthat if sheandotherclassmembershad

known aboutthe Defectat the time of purchase,they would not havebought

the watches,or would havepaid lessfor them. (Id. ¶ 12.)

II. Legal Standard

a. Motion to DismissunderFederalRule of Civil Procedure

12(b)(1)

“The burdenof establishingfederaljurisdiction restswith the party

assertingits existence.”Lincoln Ben. Life Co. v. AElLife, LLC, 800 F.3d 99, 105

(3d Cir. 2015) (footnotesomitted) (citing DaimlerChryslerCorp. v. Curio, 547

U.S. 332, 342 n. 3, 126 S. Ct. 1854, 164 L.Ed.2d 589 (2006)). “Challengesto
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subjectmatterjurisdiction underRule 12(b)(1) may be facial or factual.” Id.

(citing CommonCauseofPa. v. Pennsylvania,558 F.3d 249, 257 (3d Cir. 2009)

(quoting Taliafen-ov. Darby Twp. Zoning Bd., 458 F.3d 181, 188 (3d Cir. 2006)).

A facial attack“concerns‘an allegedpleadingdeficiency’whereasa factual

attackconcerns‘the actualfailure of [a plaintiffs] claims to comport[factually]

with the jurisdictionalprerequisites.’”Id. (alterationsin original) (citing CNA v.

United States,535 F.3d 132, 139 (3d Cir. 2008)) (quoting United Statesex rel.

Atkinson v. Pa. ShipbuildingCo., 473 F.3d 506, 514 (3d Cir.2007)).]

This is a facial jurisdictionalattack.The applicablestandardis similar to

the one thatappliesto a Rule 12(b)(6) motion. SeeSectionII.b, infra. The court

considersonly the allegationsof the complaintanddocumentsreferredto

thereinin the light mostfavorableto the plaintiff. Gould Elecs.,Inc. u. United

States,220 F.3d 169, 176 (3d Cir. 2000) (citing Mortensenii. First Fed. Say. &

LoanAss’n, 549 F.2d 884, 891 (3d Cir. 1977)).

b. Motion to DismissunderFederalRule of Civil Procedure

12(b)(6)

FederalRule of Civil Procedure8(a) doesnot requirethata complaint

containdetailedfactualallegations.Nevertheless,“a plaintiffs obligation to

provide the ‘grounds’ of his ‘entitlementto relief requiresmore than labelsand

conclusions,and a formulaic recitationof the elementsof a causeof actionwill

not do.” Bell AtI. Corp. v. Twombly, 550 U.S. 544, 555 (2007); seePhillips v.

Cnty. ofAllegheny, 515 F.3d 224, 232 (3d Cir. 2008) (Rule 8 “requiresa

‘showing’ ratherthana blanketassertionof an entitlementto relief.” (citation

omitted)). Thus, the complaint’sfactualallegationsmustbe sufficient to raisea

plaintiffs right to relief abovea speculativelevel, so that a claim is “plausible

on its face.” Twombly, 550 U.S. at 570; seealso WestRun StudentHous.

Assocs.,LLC v. HuntingtonNat. Bank, 712 F.3d 165, 169 (3d Cir. 2013).

That facial-plausibilitystandardis met “when the plaintiff pleadsfactual

contentthatallows the court to draw the reasonableinferencethat the

defendantis liable for the misconductalleged.”Ashcroft v. Iqbal, 556 U.S. 662,
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678 (2009) (citing Twombly, 550 U.S. at 556). While “[t]he plausibility standard

is not akin to a ‘probability requirement’. . . it asksfor more than a sheer

possibility.” Id.

Rule 12(b)(6) providesfor the dismissalof a complaintif it fails to statea

claim uponwhich relief canbe granted.The defendant,as the moving party,

bearsthe burdenof showingthat no claim hasbeenstated.Animal Science

Products,Inc. v. China MinmetalsCorp., 654 F.3d 462, 469 n.9 (3d Cir. 2011).

For the purposesof a motion to dismiss,the factsallegedin the complaintare

acceptedas true andall reasonableinferencesaredrawn in favor of the

plaintiff. New JerseyCarpenters& the TrusteesThereofi1’. TishmanConst. Corp.

of New Jersey,760 F.3d 297, 302 (3d Cir. 2014).

When decidinga motion to dismiss,a court typically doesnot consider

mattersoutsidethe pleadings.However,a court may considerdocumentsthat

are “integral to or explicitly relied upon in the complaint” or any “undisputedly

authenticdocumentthat a defendantattachesasan exhibit to a motion to

dismissif the plaintiffs claims are basedon the document.”In re Rockefeller

Ctr. Props.,Inc. Sec.Litig., 184 F.3d 280, 287 (3d Cir. 1999) (emphasisand

citationsomitted); seeIn re AsbestosProds.Liab. Litig. (No. VI), 822 F.3d 125,

133 n.7 (3d Cir. 2016); Schmidtv. Skolas, 770F.3d 241, 249 (3d Cir. 2014).

c. Motion to DismissunderFederalRule of Civil Procedure9(b)

To the extentthata plaintiffs allegationssoundin fraud, they are

subjectto heightenedpleadingrequirements.A plaintiff “must statewith

particularity the circumstancesconstitutingfraud.” Fed. R. Civ. P. 9(b).

However,“[m]alice, intent, knowledge,andotherconditionsof a person’smind

may be allegedgenerally.” Id.

UnderRule 9(b), a plaintiff allegingfraud muststatethe circumstances

of the allegedfraud with sufficient particularityto placethe defendanton

notice of the “precisemisconductwith which [it is] charged.”Lum v. Bankof

America, 361 F.3d 217, 223—24 (3d Cir. 2004); seeUS. exreL Moore& Co., P.A.

u. MajesticBlue Fisheries,LLC, 812 F.3d 294, 307 (3d Cir. 2016) (“A plaintiff
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alleging fraud mustthereforesupportits allegations‘with all of the essential

factualbackgroundthatwould accompanythe first paragraphof any

newspaperstory—thatis, the who, what, when, whereand how of the eventsat

issue.’” (quoting In re RockefellerCtr. Props.,Inc. SecuritiesLitig., 311 F.3d 198,

217 (3d Cir. 2002))). Wherea plaintiff is unableto recite “every materialdetail

of the fraud suchas date,locationand time, plaintiffs mustuse‘alternative

meansof injecting precisionand somemeasureof substantiationinto their

allegationsof fraud.”’ In re RockefellerCtr. Props.Secs.Litig., 311 F.3d 198, 216

(3d Cir. 2002) (quoting In re Nice Sys., 135 F. Supp.2d 551, 557 (D.N.J. 2001)).

The heightenedpleadingrequirementsof Rule 9(b) apply to fraud-based

New JerseyConsumerFraudAct claimsaswell ascommonlaw fraud claims.

Fredericov. HomeDepot, 507 F.3d 188, 200 (3d Cir. 2007).

Ill. Discussion

a. Standing

Apple movesto dismissclaimsbasedon the Apple Series1 and Series2

watchesfor lack of standing,pursuantto Fed. R. Civ. P. 12(b)(l). Apple asserts

that Plaintiff, who purchasedan Apple Series3 watch, lacks standingto assert

claimsbasedon allegeddefectsin Series1 and Series2 Apple Watches.(See

Motion ¶ 23—26.) Put thatway, the point is obvious; a Ford owner cannotsue

basedon defectsin a Chevy. Plaintiff replies,however,that, as class

representative,shewill havestandingto assertclaimsarisingout of defective

Series1 and 2 watchesbecauseall of the watchescontain the samedefector

flaw, and becausethe innerworkingsof the watch batteries“are only

ascertainablethroughdiscovery.” (SeeOppositionat 23—24.) Apple’s motion to

dismissclaims for lack of standingis denied,in that the relevantclaims

Plaintiff assertson her own behalfinvolve the Series3 watch only. Claims

basedon Series1 or 2 canonly be class-basedclaims,which Plaintiff would

assertin a representativecapacity,if andwhen the action is certified asa class

action underRule 23. I will not dismissthem from the Complaintat this

preliminarystage.
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In orderto bring a suit in federalcourt, a plaintiff musthavestanding

pursuantto Article III of the United StatesConstitution.Standingcontains

threeelements:(1) a plaintiff musthavesufferedan “injury in fact” which is an

invasionof a legally protectedinterestthat is “concreteandparticularized,”and

“actual or imminent,not conjecturalor hypothetical”; (2) a causalconnection

betweenthe injury and theconductcomplainedof; and (3) the injury must

likely be “redressedby a favorabledecision.” Lujanv. Defs. of Wildlife, 504 U.S.

555, 560, 112 5. Ct. 2130, 2136 (1992) (internalcitation andquotationmarks

omitted).

To satisfyArticle III requirements,the injury complainedof “must affect

the plaintiff in a personaland individual way.” Id. at 561. This requirement

doesnot changein the contextof a putative classaction, andthe named

plaintiff who representsa class“must allegeand showthat they personally

havebeeninjured, not that injury hasbeensufferedby other,unidentified

membersof the classto which theybelongandwhich they purport to

represent.”Lewis v. Casey,518 U.S. 343, 357, 116 S. Ct. 2174 (1996).

What I am looking for hereis an adequateallegationthat this Plaintiff,

personally,possessesa causeof action that shehasstandingto assert.

Particularlyat the pre-certification,motion-to-dismissstage,the issueis

whetherthe Plaintiff may assertan individual claim with respectto herSeries3

watch.The CAC doesnot allegethatPlaintiff herselfpurchasedor usedthe

Series1 or 2 Apple Watches;shecannotestablishan injury-in-fact with regard

to thosewatches,even if otherscould. But for now, the fact thatotherpeople

purchasedSeries 1 or 2 watchesis a bit of a distraction;the pointhereis that

Plaintiff did not.

Plaintiff arguesthat all threeseriesof watchescontainthe samedefector

flaw, so that shemight serveasa classrepresentativefor all threesetsof

purchasers.Plaintiffs allegations regardingSeries 1 and Series2 Apple
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Watcheswill be chiefly relevant,if ever, to the issueof classcertification.4Rule

23 issuessuchas the typicality of Plaintiffs claim, or whethershewould be an

adequateclass representative,cannotbe resolvednow.

I return to the mainpoint: If Plaintiff doesnot possessan individual

claim that the Series3 watch shepurchasedis defective,sheis out of court,

andherability to representothersbecomesa mootissue.For purposesof this

motion to dismiss,I will focus on the allegationsin connectionwith the Defect

in the Series3 Apple Watchwhich Plaintiff herselfpurchasedandused.5

b. Violations ofthe NJCFA

To statea prima facie caseunderthe NJCFA, a plaintiff mustallege three

elements:“(1) unlawful conductby the defendant;(2) an ascertainablelossby

the plaintiff; and (3) a causalconnectionbetweenthe defendant’sunlawful

conductand the plaintiffs ascertainableloss.” Dzielak ii. Whirlpool Corp., 26 F.

4 Classcertificationwill poseits own setof issues.Plaintiff acknowledges
throughoutthe CAC, for example,that the differentwatch serieshaddistinct
specificationsandinternalprocessors.(SeeCAC ¶IJ 25—30.)

5 Plaintiff arguesin her Reply brief that thereis “considerableweight” of authority
in this District which “recognizesthat a plaintiff doeshavestandingto assertclaims
on behalfof classmembersfor similar products”which the Plaintiff did not purchase.
(SeeReply at 24—28.) Shecites a numberof opinionswhich rely on Stewartu. Smart
Balance,Inc., No. CIV.A. 11-6174JLL, 2012 WL 4168584(D.N.J. June26, 2012).
Stewart,however,drew a distinctionbetweenthe analysisof the plaintiffs individual
standingto asserther claim andthe analysisof her ability to representabsentothers
underRule 23. In Stewart,the court found that the namedplaintiffs did possess
claimsas to certainproductstheypurchased,but did not possessstandingto assert
claimsas to productstheyhadnot purchased.Id. at * 16. Still, the court did not
dismissthe latter claimsoutright, finding that “dismissalis inappropriateat this stage
of litigation becausewhethertheymayrepresenta classof plaintiffs who do have
standingis not beforethe Court.” Id. (citing Haasv. PittsburghNat. Bank, 526 F.2d
1083 (3d Cir. 1975) (holding that althoughPlaintiff, who hadengagedin only a
“consumertransaction,”did not havestandingto challengea servicechargerate
imposedon “commercialtransactions,”shemight havestandingas a class
representativeunderRule 23 to representthosecommercialtransactionplaintiffs
whoseissueswere “closely related”to her own). Stewartrecognizedthe “inherent
tension” betweenstanding requirementsunderArticle III of the Constitutionversus
Rule 23 for classcertification. Still, no onedoubtsthat the Plaintiff mustpossessan
individual claim as a prerequisiteto going forward to otherissuesin the case,
including certificationasa classrepresentative.
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Supp.3d 304, 333 (D.N.J. 2014) (citing Boslandv. WamockDodge,Inc., 197

N.J. 543, 557, 964 A.2d 741 (2009)). Rule 9(b)’s heightenedpleadingstandard

appliesto NJCFAclaims thatarebasedin fraud. Dzielak, 26F. Supp.3d at

333 (citing Fredericov. Monte Depot, 507 F.3d 188, 200 (3d Cir. 2007)).

I focushereon the first, unlawful-conductelement.It is well established

thatunlawful conductunderthe NJCFA falls into threegeneralcategories:

affirmative acts,knowing omissions,andregulatoryviolationsunderN.J. Stat.

Ann. § 56:8-2, 56:8-4.SeeDzielak, 26 F. Supp.3d at 334; seealsoHamishv.

WidenerUniv. Sch. of Law, 931 F.Supp.2d641, 648 (D.N.J. 2013); 1/olin v. Qen.

Elec. Co., 18 F. Supp.3d 411, 419 (D.N.J. 2016), asamended(May 31, 2016).

Here, Plaintiff assertsfraud-basedNJCFA claimsbasedon omissionsof

materialfacts.6Specifically, Plaintiff allegesthatApple failed to disclose

a. . . . any and all known materialfacts or materialdefects
associatedwith the Watches,including the associatedrepair
costs,aswell as the Defect in the Watchesthatexistsduring
their normaland/orexpectedrangeof operation;

b. . . . that the Watcheswere not in goodworking order,were
defective,andwerenot fit for their intendedpurposes;

c. . . . that the Watcheswereandare defective,despitethe fact
thatApple learnedof suchdefectsthroughtesting,repair
requests,andconsumercomplaintsat or immediatelyafter
Apple beganselling the Watches;and

d. . . . that the Defectposessignificantsafetyconcerns.

(CAC ¶ 61.)

An unlawful omission“occurs wherethe defendant(1) knowingly

concealed(2) a materialfact (3) with the intention that the consumerrely

upon the concealment.”Cobav. Ford Motor Co., 932 F.3d 114, 124 (3d

Cir. 2019); Mickens v. Ford Motor Co., 900 F. Supp.2d 427, 441 (D.N.J.

6 Apple arguesin its Motion that Plaintiff failed to allegeunlawful conductin the
form of an actionableaffirmative misrepresentation.(SeeMotion at 11.) That theory
doesnot seemto be in issue. I interpretthe CAC asassertingan omission-based
NJCFA claim. I am confirmedin that impressionby Plaintiffs Reply brief, which
arguesonly that the CAC sufficiently pleadsan omission-basedclaim underthe
NJCFA. (SeeReply at 6—19.)
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2012) (internalcitation and quotationmarksomitted). “Implicit in the

showingof an omissionis the underlying dutyon the part of the

defendantto disclosewhat he concealedto induce thepurchase.”Id.

Therecanbe no unlawful conductconsistingof a nondisclosure“if the

defendantwasunderno obligation to disclosethe informationin the first

place.” Id.

Apple arguesthat Plaintiff hasfailed to allegean omission-basedNJCFA

claim for threereasons:(1) the CAC doesnot sufficiently identify the Defect; (2)

it doesnot allegefacts sufficient to establishApple’s knowledgeof the

purportedDefect; and (3) it doesnot allegethat the allegedomissionswere

accompaniedby the intent to deceive.(SeeMotion at 13—18.)

First, Apple contendsthat the CAC fails to sufficiently identify the Defect

in the Series3 watches.Specifically,Apple arguesthat the swelling of the li-on

batteriesis “just a consequence”andnot a defectin itself, and that Plaintiff’s

alternativeallegationthat the swelling is causedby “aging . . . or by defective

internalcomponents”is far too broadto satisfyRule 9(b)’s heightenedpleading

requirement.(Id. at 14.) As statedabove, however,Plaintiff hasallegedthat the

Defectconsistedof swollen li-on batterieswhich exertan upwardpressure,

causingthe screento shatter,crack,or detachfrom the body. (CAC ¶ 3, 45.)

The factual issueof whetherthe swelling batteryis the root causeof the Defect,

or just a symptomof somethingelse, is moreappropriatelyaddressedafter

discoveryhastakenplace.The CAC adequatelyidentifieswhat Plaintiff saysis

the Defect in the Series3 watches.Apple may deny it, but Plaintiff has

sufficiently allegedit.

Apple’s secondandthird argumentsregardingthe unlawful-conduct

elementaremore persuasive.I agreethat the CAC doesnot containfacts

sufficient to demonstratethatApple knew of the purportedDefectwhen it sold

Plaintiff herwatchandthat it concealedthat knowledge withthe intent to

deceivethe Plaintiff as purchaser.

As supportfor the contentionthatApple knewor shouldhaveknown

aboutthe Defect, the CAC generallypoints to two factors: (1) consumer
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complaintspostedon Apple’s online discussionboardand (2) customers’

appointmentswith Apple GeniusBars to fix their damagedSeries3 watch

screens.(SeeCAC ¶ 59.) Only threeof the online customercomplaintsquoted

in the CAC, however,apply to the Series3 Apple watch. One customer,

“Traceyhincks,”wrote on January3, 2018 that her Series3 watch screen

“crackedright aroundthe edgeandthe face poppedout,” thather “husband

contactedapple,” andthat Apple would not cover the costof the repairunder

its warranty. (CAC ¶ 56.) Two othercomplaints,postedby “Njsurfmaster” and

“THHV” on March 15, 2018 and March 28, 2018,allegesimilar damageto a

Series3 watch. (Seeid.)7 I will assumearguendothat thesefacts might suggest

Apple’s knowledge(althoughit cannotbe the casethat any repairrate above

zero constitutesnotice of a “defect”).8 All of thesecustomercomplaints,

however,werepostedon Apple’s communityforum afterPlaintiff had

purchasedherwatch in October2017. They cannotbe usedasevidencethat

Apple knew of the defectwhen Plaintiff boughther Series3 Watch.

Plaintiff surelycalled Apple’s attentionto the problemwith herwatch

when shebroughtit to an Apple GeniusBar on August 10, 2018. After her

watchwas screenedanddiagnosedat the “Apple depot,” shewas told that

Apple would not cover the costof fixing the watchunderits Limited Warranty.

(Seeid. ¶ 5 1—53.) Similarly, “Traceyhincks,”“Njsurfmaster,”and “THHV” seem

to havebroughttheir Series3 watchesto Apple, only be to be told that the

Limited Warrantywould not cover the repair. Suchrepairrequestssuggest—at

most—thatApple was awareof a Defectasearly asJanuary3, 2018; they do

7 The CAC doesnot explicitly statethatTHHV’s complaintis attributedto a
Series3 Apple Watch. Clicking on the complaint’sURL for the post, however,shows
that it is.

8 See,e.g., Coba,932 F.3d at 125—26 (evidenceof warrantyclaims resultingin
replacementof allegedlydefectivefuel tanks“at a rateof lessthan 1%” wasnot
sufficient, on summaryjudgment,to demonstratea “material risk” that the company
failed to discloseto purchasers).
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not tend to demonstratethatApple was awareof the Defectwhen Plaintiff or

thoseothercustomerspurchasedtheir watches.9

Manufacturers,like Apple, commonlywarranttheir productsagainst

failures for a period of time, a guaranteewhich becomespart of the bargained-

for exchange;if a warranteddefectoccurs,it will be fixed at the manufacturers’

expense.SeeCobav. Ford Motor Co., No. 12-CV-1622KM MAR, 2017 WL

3332264,at*3 (D.N.J. Aug. 4,2017),affd, 932 F.3d 114 (3d Cir. 2019). As

statedabove,Apple provideda Limited Warrantywith everypurchaseof a

Series3 Apple Watch. It is sometimesarguedthatwarrantingagainsta defect

suggestsknowledgethat sucha defectexists,but thatargumenthasbeen

rejectedas a matterof law. Where“the relevantdefect[is] coveredby a

warranty. . . ‘it is not sufficient to allege that the defendantmanufacturer

knew thata part might fail [due to the defect] beforethe warrantyexpiredbut

concealedthat knowledge.” Id. (emphasisin original) (citing Alban v. BMW of N.

Am., LLC, No. CIV 09-5398DRD, 2010 WL 3636253,at *10 (D.N.J. Sept.8,

2010)). “Instead, ‘[t]o supporta [NJ]CFA causeof action for fraud in the context

of a warranteddefect,a plaintiff mustshowthat the manufacturerwas not in

good faith insuringagainsta risk, but that it actuallyknewwith certainwthat

the productat issueor one of its componentswas going to fail.”’ Id. (citing

Mickens v. Ford Motor Co., No. 10-CV-5842KM MAH, 2015 WL 5310755,at *8

(D.N.J. Sept. 10, 2015)). “Only thenwill a concealedbut warranted-against,

defectfurnish the basisfor a CFA claim.” Id. Here, it is not adequatelyalleged

The online complaintsdo not give the datewhen the customersbroughttheir
watchesto Apple to be assessedandrepaired.The CAC only mentionsthe dateson
which theypostedtheir complaints.Additionally, only Njsurfmaster’scomplaint
mentionswhenhe purchasedhis Series3 watch,which was in September2017.
Without suchinformation, Plaintiff hasnot sufficiently allegedwhat Apple potentially
knew aboutthe DefectandwhenApple might havebecomeawareof the purported
Defect.This doesnot meetthe heightenedpleadingrequirementsof Rule 9(b).
Although the “heightenedpleadingstandardof Rule 9(b) allows essentialelementsof
the omissionunderthe NJCFA, suchas intent, to be allegedgenerally,suchelements
still needto be alleged.” Maniscalcoa BrotherInt’l Cop. (USA), 627 F. Supp.2d 494,
500 (D.N.J. 2009).
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thatApple knew with certaintythat the watcheswould fail, and neitherthe

customercomplaintspostedon Apple’s online discussionboardnor the

customers’appointmentswith Apple GeniusBarscomecloseto suggesting

suchknowledge.)°

Thus, I find thatPlaintiff hasnot adequatelypled the first NJCFA

elementof unlawful conduct(here,an unlawful omission),and I will grant

Apple’s motion to dismissCount I of the CAC.

c. Breachof ExpressWarranty

Plaintiff also assertsa claim of breachof expresswarranty.“Under New

Jerseylaw, sucha claim hasthreeelements:‘(1) thatDefendantmadean

affirmation, promiseor descriptionaboutthe product; (2) that this affirmation,

promiseor descriptionbecamepartof the basisof the bargainfor the product;

and (3) that the productultimately did not conform to the affirmation, promise

or description.”’ Volin v. Gen. Elec. Co., 189 F. Supp.3d at 420. The CAC states

thatApple provideda one-yearLimited Warrantyto purchasersof the Series3

Apple Watch. The Limited Warrantydoesnot apply to consumableparts,such

asbatteries,or cosmeticdamage,“unlessfailure hasoccurreddue to a defect

in materialsor workmanship.”(CAC ¶ 37.) According to the CAC, Apple

violated the termsof the Limited Warrantybecausethe Defectoccurredin

Plaintiffs watchwithin the one-yearwarrantyperiod, the Defectwas (or could

havebeen)causedby faulty materialsor workmanship,andApple refusedto

cover the costof repairingthe watchunderthe termsof its Limited Warranty.

At the pleadingstage,that is sufficient to statea claim for breachof express

warranty.

Apple arguesthat this claim shouldbe dismissedbecause“Plaintiff at

bestallegesan . . . issuewith designchoices,andnot a manufacturingdefect”;

10 The CAC also statesthatApple acknowledgedthe swollenbatteryissueasto
the First GenerationandSeries2 watches,andextendedthe Limited Warrantyfor
certainqualified watches.As for the Series3 watches,however,the CAC containsno
suchallegation.
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the CAC, saysApple, “doesnot allegethat Plaintiffs Watch is in any way

distinguishedfrom otherwatchesin the sameclassor that [her watch] deviated

from Apple’s intendedspecifications.”(Motion at 21.) “At the pleadingstage,

however,‘where the distinctionbetweena defectin designanddefectin

materialsor workmanshipis a matterof semantics,and sufficient factsare

allegedto assertboth, the defendant’scharacterizationof the natureof the

claim pre-discoveryshouldnot control whetherthe complaintsurvives.’” Volin,

189 F. Supp.3d at 421 (citing Aim, 2010 WL 1372308,at *6). Thus, I find that

Plaintiff hassufficiently allegeda claim for breachof expresswarranty.

Apple alsoarguesthat the expresswarrantyclaimson behalfof putative

classmemberswhoseLimited Warrantieshave lapsedmustbe dismissed.To

be sure,Apple is looking aheadsomewhatto the classclaims. I will

neverthelessreachthis argument,which is one of law, andwhich will likely

bearon the certification issues.

The generalrule is that “an expresswarrantydoesnot coverrepairs

madeafter the applicabletime . . . ha[s] elapsed”andthusany latentdefects

“discoveredafter the term of the warrantyarenot actionable.”DuquesneLight

Co. u. WestinghouseElec. Corp., 66 F.3d 604, 616 (3d Cir. 1995) (alterationin

original) (internalcitation andquotationmarksomitted).That Duquesnerule is

clearenough.

Plaintiff, however,citesan exception.In certainsituations,a plaintiff

may statea claim for an allegedbreachof warrantyoutsideof the applicable

time period if the underlyingconductwasunconscionable.Skeenu. BMW of N.

Am., LLC, No. 2:13-CV-l531-WHW-CLW,2014 WL 283628,at *12 (D.N.J. Jan.

24, 2014).Unconscionabilitymay be “substantive”or “procedural.” Id. at *13_

*14. A contractterm is substantivelyunconscionableif it is “excessively

disproportionate”and involves an “exchangeof obligationsso one-sidedas to

shockthe court’s conscience.”Id. Proceduralunconscionabilityfocuseson the

circumstancesof the negotiationandthe personalqualitiesof the negotiators.

Id. In Skeen,the plaintiffs allegedthat the “[d]efendantsknew the defects
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would manifestandmanipulatedthe warrantyterm to makesureit did not

happenuntil after the warrantyterm expired.” Id. at *1. Additionally, the court

found that plaintiffs thereinsufficiently pled substantiveunconscionability

becausethe defendantsknew that the productat issuewould fail and

“manipulatedthe warrantytermsto avoid payingfor it.” Id. at *14,

Here, the CAC doesnot allege suchcertainknowledgeor

unconscionability.Plaintiff doesnot allege, for example,thatApple

manipulatedthe termsof the Limited Warrantyagreementto ensurethat the

defectwould manifestitself after the warrantyterm expired.Thus, I find no

reasonto departfrom the generalrule statedby the Third Circuit in Duquesne.

I will dismissany breachof expresswarrantyclaims for putativeclass

memberswhoseLimited Warrantieshavelapsedprior to discoveringthe Defect.

d. Breachof Implied Warrantyof Merchantability

Apple alsoarguesthat Plaintiffs claim for breachof the implied warranty

of merchantabilityshouldbe dismissed,becausesucha warrantyis clearly

disclaimed.Plaintiffs paperscontainno argumentin oppositionto this point.

Under New Jerseylaw, a merchantor sellercanexcludeor modify the

implied warrantyof merchantability,if it is it is in writing andconspicuous.

N.J. Stat.Ann. § 12A:2-316. “[W]hether a disclaimeris conspicuousis a

questionof law for the Court.” In re Caterpillar, Inc., C13 & C15EngineProd.

Liab. Litig., No. 1:14-CV-3722JBS-JS,2015WL 4591236,at *28 (D.N.J. July

29, 2015). Here, the Limited Warrantyexpresslystatesthat it is

EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES...
WHETHER EXPRESSOR IMPLIED. . . . APPLE DISCLAIMS ALL
STATUTORY AND IMPLIED WARRANTIES, INCLUDING WITHOUT
LIMITATION, WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSEAND WARRANTIES AGAINST
HIDDEN OR LATENT DEFECTS,TO THE EXTENT PERMIUED BY
LAW.

(CAC ¶ 37 n. 7 (italic emphasisadded).)

Thosedisclaimersareconspicuouslyprinted in capital lettersnearthe

beginningof the Limited Warranty.Becausethe disclaimersare“clear,

conspicuous,andunambiguous,”I hold that they arevalid asa matterof law.
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SeeIn re Caterpillar,Inc., C13 & C15EngineProd. Liab. Litig., 2015 WL

4591236,at *28. Therefore,I will dismissPlaintiffs implied warrantyclaim.

e. Injunctive Relief

Finally, Defendantsarguethat Plaintiff lacksArticle III standingto seek

injunctive relief. This portion of the motion is apparentlynot directedat any

Countas such,but at a boilerplateparagraph(e) in the prayerfor relief.

As statedabovein SectionIII.a, supra,a plaintiff mustdemonstratethat

shehassufferedan injury-in-fact that is concreteandparticularized,and

actualor imminent, in order to haveArticle III standing.Lujan, 504 U.S. at

560. The Third Circuit hasheld thatwhenprospectiverelief is soughtwithin

the classactioncontext,at leastone namedplaintiff “must showthat [s]he is

likely to suffer future injury from the defendant’sconduct.” McNair a Synapse

Grp. Inc., 672 F.3d 213, 223 (3d Cir. 2012). “As framedby McNair, the standing

questionis whethera putativeclassrepresentativehasallegedthathe or she

will be harmed,a secondtime, by the misrepresentation,not whetherhe or she

will be harmedby the operationof the productitself.” Dicuio a BrotherInt’l

Corp., No. CIV.A. 11-1447FLW, 2012 WL 3278917,at *15 (D.N.J. Aug. 9,

2012) (Wolfson, J.).

Here, the CAC somewhatvaguelyseeksinjunctive relief to enjoin Apple

“from engagingin the unlawful practicesalleged” in the CAC. (CAC at 37.)

Plaintiff clarifies in her Oppositionthat sheseeksto enjoin Apple from “failing

to honorits warrantiesas to a defectit knew aboutbeforeit sold the Watches.

.“
(Opp. at 29—30.)As to Plaintiff herself,thereis seeminglymeaningful

injunctive relief that the Court—if it found liability, of course—couldgive. Apple

could be ordered,for example,to honorits Limited Warrantyandrepair

Plaintiffs watchat no cost.

The scopeandavailability of injunctive relief posesissuesthat lie several

contingentstepsin the future. For now, I will not strike the prayerfor

injunctive relief at the motion-to-dismissstage.
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V. Conclusion

For the reasons set orth above, Apple's motion to dismiss claims or lack 

of stnding, pursunt to Fed. R. Civ. P. 12(b)(l), is denied, in that the relevnt 

claims Plaintif asserts on her own behalf involve only the Series 3 watch that 

she purchased. Claims based on Series 1 or 2 are class-based claims which 

Plaintif could assert only in a representative capaciy, if the action were 

certiied as a class action under Rule 23 and Plaintif were ound to be an 

appropriate representative. It would be premature to dismiss them rom the 

complaint, however. 

Apple's motion to dismiss or failure to state a claim pursuant to Fed. R. 

Civ. P. 12(b)(6) is granted in part and denied in part. It is granted as to Count I 

(NJCFA) and Count III (breach of implied warrany of merchantabiliy), which 

re dismissed. It is granted as to Count II (breach of express warrany) to the 

extent that claims lie outside of the one-year warrany period. The motion to 

dismiss is denied as to the remainder of Count II (breach of express warrany) 

and the prayer or injunctive relief. 

Because this is an initial motion to dismiss, all dismissals are without 

prejudice to a properly supported motion to amend iled within 45 days. 

An appropriate order ollows. 

Dated: December 31, 2019 

K in McNulty 
United States District Judge 
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