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**NOT FOR PUBLICATION**

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BAO YU YANG, on his own behalf and dn Civil Action No.: 19-12742
behalf of others similarly situated
OPINION

Plaintiff,
V.

SOMCHAI AND COMPANY INC, et al.,
Defendants.

CECCHI, District Judge.

This matter comes before the Court orfddelants Madee Inc.’s and Ampawun Silraksa’s
(together, “Defendants”) motions to dismiss (ECF Nos. 40 and d4)wvell as Plaintiff Bao Yu
Yang’s (“Plaintiff”) motion to dismiss Defendasitcounterclaims (ECF &l 42). Plaintiff has
opposed Defendants’ motions (ECF No. 44) anfeBéants have opposed Plaintiff’'s motion to
dismiss Defendants’ counterclantECF Nos. 45-46). PursuantRale 78 of the Federal Rules
of Civil Procedure, the Court delgs the motions without oral argent. For the reasons set forth
below, Defendants’ motions thsmiss (ECF Nos. 40 and 41) &&NIED and Plaintiff’'s motion
to dismiss Defendants’ cowartlaims (ECF No. 42) iIGRANTED.

l. BACKGROUND

Plaintiff initiated ths lawsuit on May 21, 2019. ECF No. Defendants moved to dismiss
the complaint (ECF Nos. 8-10) and Plaintiff dila brief in opposition which included new factual

allegations regarding relationship between Piiiahd Defendants (ECF No. 12 at 4-6). The

1 Both motions to dismiss were filed by the saroansel and appear to be duplicates. Accordingly
the Court will only cite to onamotion unless otherwise note8ee ECF No. 43 at 1 n.1
(“Defendants have a strange hatfi filing the same document multiple times, on behalf of each
individual defendant.”).
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Court denied the motions to dismiss as moot, dised the complaint withoptrejudice, and gave
Plaintiff leave to file an amended complainatincluded the additional factual allegations. ECF
No. 36 at 2.

The amended complaint (“Amended Comptgimvas filed on March 24, 2020. ECF No.
37. Plaintiff alleges that hwas employed as a delivery pemsfrom October 2017 until April
2019 at Sky Thai restaurant located at 62 M@treet, Jersey City, NJ7302. Id. at 3. Plaintiff
alleges that he was not paid for his overtimekywas not given a break for lunch or dinner, and
was not reimbursed for the cost of gasoline and maintaining a vehicle for deliveries. Id. at 9—10.
Plaintiff alleges that he was paid a flateraf $1,350 per month and worked approximately 74
hours per week. Id. at 9. The Amended Coinpladentifies defendanMadee Inc. as the
corporation which currently owns Sky Thai restatignd states that defgant Ampawun Silraksa
is the sole director of Madee Inc. Id. at 6. Piffialleges that Silraksas the director of Madee
Inc., and as his direct “Boss” thairing and firing power at SKkihai, set schedules and conditions
of employment, determined rates of paymeid kept employment records. Id. at 4. The
Amended Complaint asserts fiveusas of action on behalf of d@tiff and similarly situated
individuals: (1) violations ofthe Fair Labor Standards A¢'FLSA”) for refusing to pay
employees for all of the hours thexrked, (2) violations of #nNew Jersey Wage and Hour Law
(“NJWHL") for failure to pay mimmum wage, (3) violations ofhe FLSA for failure to pay
overtime hours in exas of forty (40) hours paveek at one and one-héalines the regular rate of
pay, (4) violations of the NJWHfor failure to pay overtime e¢opensation at one and one-half
times the regular rate of pay, aft breach of implied contract for reimbursement of all costs and
expenses of electric deliveryhiele, including depreciation, insuree, maintenance, and repairs.

Id. at 14-18.
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Defendants answered the Amended Complaimd interposed counterclaims in their
answers. ECF Nos. 38-39. The counterclaims allegteRtaintiff has fileda frivolous suit, that
he improperly named Defendantshis Amended Complaint, thhe lacks proof that Defendants
are properly named, and that unttee doctrine of unclean hand3efendants should be awarded
$20,000 in legal fees. ECF No. 39 at 8-9.

. LEGAL STANDARD

For a complaint to survive dismissal pursuant to Federal Rule of Civil Procedure 12(b)(6),
it “must contain sufficient factual matter, acceptedraie, to ‘state a claimto relief that is plausible
on its face.” Ashcroft v. Igbal556 U.S. 662 (2009) (quotirBell Atl. Corp. v. Twombly550 U.S.
544, 570 (2007)). In evaluating the sufficiencyaotomplaint, the Courhust accept all well-
pleaded factual allegations in the complaint asanokdraw all reasonahileferences in favor of
the non-moving partySee Phillips vCnty. of Allegheny, 515 F.3d 224, 234 (3d Cir. 2008).
“Factual allegations must be@ugh to raise a right to reliabove the speculative level.”
Twombly 550 U.S. at 555. “A pleading that offers labels and conclusions will not do. Nor does
a complaint suffice if it tenders naked assifis] devoid of furthefactual enhancementlgbal,
556 U.S. at 678 (internal citations omitted). HoweVire tenet that a court must accept as true
all of the allegations contained in a complaininapplicable to legatonclusions. Threadbare
recitals of the elements ofcause of action, supged by mere @nclusory statements, do not
suffice.” Id. Thus, when reviewing complagfor failureto state a claim, dirict courts should
engage in a two-part analysis: “First, the fa¢tuad legal elements of a claim should be separated
. ... Second, a District Court must then deteenithether the facts allegyén the complaint are

sufficient to show that the plaintifias a ‘plausible claim for relief.’See
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Shadvsidg578 F.3d 203, 210-11 (3d Cir. 2009)térnal citations omitted).

The same legal standard applies when reviewing a motion to dismiss counter8kems.
U.S. v. Boston Scientific Neuromodulation Cpgfn14 WL 4402118, at *2 (D.N.J. 2014) (citing
Cnty. of Hudson v. JaniszewsBb1 Fed. App’x 662, 667—68 (3d C2009) (“The standards for a
properly pled complaint[ ] by extsion apply to counterclaims.3ge also Meng v. DINo. 19-
18118, 2020 WL 4593273, at *2 (D.N.J. Aug. 11, 2020).

1. DISCUSSION

The court will begin by adéssing Defendants’ motions tiismiss. The motions argue
that Plaintiff was not an emplogef defendant Madee Inc. because it was formed after Plaintiff
stopped working as a delivery person at Sky Ttraf Plaintiff fails toshow that defendant
Ampawun Silraksa was an owner, shareholder, dirgot officer of Sky Thi or associated legal
entities, and that Plaintiff improfdg seeks to represent a classsohilarly situated individuals.

ECF No. 41 at 2-3. Plaintiff respdsmthat he has alleged that Madee Inc. is liable as a successor

to Somchai and Company which operated Sky Defore Madee Inc., that Ampawun Silraksa

2 In his opposition to the motions to dismiss, Riffimotes that Defendants’ motions are actually
motions for judgments on the pleadings pursuanRule 12(c) of the Faeral Rules of Civil
Procedure because Defendants answered the Amended Complaint (ECF Nos. 38-39) before filing
their motions.SeeECF No. 44 at 3 (“Defendasitmotion is styled [as] anotion to dismiss . . . .
However, a motion to dismiss pursuant to Ruleb)®@) must be filed before an answer.”).
Nevertheless, as the standardsnfmtions under Rule 12(b)(6) andIBd.2(c) are “identical,” the
Court will consider the motions as filelBish Kiss LLC v. N. Star Creations, LL8o. 17-8193,
2018 WL 3831335, at *4 (D.N.J. Aug. 13, 2018) (“Whibefendants’ Second Motion is styled a
motion to dismiss pursuant to Fed. R. Civ. P. 12{(b}f& standard for sucéhmotion is identical

to the standard for considering a motion for juégiron the pleadings pursuant to Fed. R. Civ. P.
12(c), which the Federal Rules explicitly contemptheefiling of, even after a defendant has filed
an answer, in order to pursue tthefense that the cotapt fails to state alaim upon which relief
may be granted.. . . Since there is no peattiifference between ¢hstandards under Rule
12(b)(6) and Rule 12(c), the Court will addrabe motion as briefed under Rule 12(b)(6),
addressing the Second Amended Complaint.”).

4
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was his employer under the definitions of fReSA and the NJWHL, and that Defendants’
arguments regarding class certificatiare premature. ECF No. 44 at 6-10.

At the outset, the Court reiterates that, at ¢iéggye of the litigation, all allegations in the
Amended Complaint are taken as true and all infegse are construed inviar of Plaintiff as the
non-moving partySee Phillips 515 F.3d at 234 (3d Cir. 2008). Wi Defendants repeatedly
argue that Plaintiff has not pralad “proof” of his allegationssge, e.g.ECF No. 41 at 3, 4, 5, 6)
that is not necessary at this time.

Keeping this principle in mind, Defendantsiotions must be denied. The Amended
Complaint alleges that “MADEE INC. d/b/a Skydihs a Successor to JC62 INC d/b/a Sky Thai
and/or SOMCHAI AND COMPAN,” that “JC62 INC d/b/a Sky Thai and SOMCHAI AND
COMPANY d/b/a Sky Thai existed contemporandpasd upon informatin and belief operated
Sky Thai together, during Plaiffts employment,” that “MACEE INC d/b/a Sky Thai was
incorporated on September 12, 2018, and begaratipg Sky Thai on oabout September 12,
2018,” and that “MADEE INC d/b/a Sky Thai comties to operate Sky Thamder the same name,
at the same premises, and upon information and belief continued to operate with substantially the
same personnel and equipment as had beetage before its formation.” ECF No. 36 at 5-6.
These allegations are sufficient to support thesent claims against Madee Inc. as the relevant
factors to consider for successor liability on FL&lAIms are “(1) continuity in operations and
work force of the successor and predecessorarag; (2) notice to theuccessor-employer of
its predecessor’s legal obligatioand (3) ability of the predecss to provide adequate relief
directly.” Thompson v. Real Estate Mortg. Network8 F.3d 142, 151 (quotirgrzozowski v.
Corr. Physician Servs., In(360 F.3d 173, 178 (3d Cir. 2004). Plaintiff has satisfied these factors

for the purposes of the present motions toniss by alleging that Madee Inc. took over Sky Thai
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from Somchai and Company and has run Sky Ththeasame premises in a similar manner as
before, that Ampawun Silraksadaotice and knowledge of Plairftf claims as the manager of
Sky Thai under both Somchai and Compang &adee Inc., and that Somchai and Company
cannot provide adequate reliefRtaintiff because Madee Inc. puesded all of itassets. ECF No.

37 at 5-63ee als&ECF No. 41 at 3. Acceptirgll allegations in the Amended Complaint as true,
Plaintiff has adequately pled that he may bitig claims against Madee Inc. as a successor to
Somchai and Company.

Similarly, Plaintiff has adequately allegecattAmpawun Silraksa was his employer for
purposes of the FLSA and NJWHL. Under the FL.8% factors to consider in determining who
is an employer are: “1) the ajjed employer’s authority to hirad fire the relevant employees;
2) the alleged employer’'s autlitgrto promulgate work rulesand assignments and to set the
employees’ conditions admployment . . .; 3) the alleged emyér’s involvement in day-to-day
employee supervision, including erapee discipline; and 4) the aljed employer’s actual control
of employee records, such aypal, insurance, or taxesli re Enter. Rent-A-Car Wage & Hour
Employment Practices Litigs83 F.3d 462, 469 (3d Cir. 2012)he Amended Complaint contains
sufficient allegations to satisfy the$actors, as Plaintiff alleges tHailraksa hired him, paid him,
set his work schedule, and was direct supervisor. ECF No. 374t6. Additionally, there is
little doubt that these allegations are adequatmim of the fact that “[tjhe Supreme Court has
even gone so far as to acknowledge that the Fi 8afinition of an emplyer is ‘the broadest
definition that has ever been included in any one akt.fe Enter. Rent-ACar Wage & Hour
Employment Practices Litig683 F.3d at 467—68 (quotitgnited States v. Rosenwassa23 U.S.
360, 363 n.3 (1945). The same holds true for thé&/NUl, which “defines an employer as any

individual, partnership, associai, corporation, and the Staaad any county, municipality, or
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school district in the State, or any agency, autyatepartment, bureau, or instrumentality thereof,
or any person or group of personsirag directly or indirectly in the interest of an employer in
relation to an employeeEspinal v. Bob’s Disc. Furniture, LL®o. 17-2854, 2020 WL 6055123,
at *3 (D.N.J. Oct. 14, 2020). Given these broadnitafins of “employer,” the allegations in the
Amended Complaint support Plaintiff's claim tf&itraksa was his employer for the purposes of
his FLSA and NJWHL claims.

Finally, the Court agrees with Plaintiff ah Defendants’ argum&n regarding class
certification are premature at thime and have little bearing on whether the Amended Complaint
should be dismisse8ee Neuss v. Rubi Rose, | .N©. 16-2339, 2017 WL 2367056, at *10 (D.N.J.
May 31, 2017) (quotingandman & Funk PC v. Skinder—Strauss Asse0 F.3d 72, 93 n.30 (3d
Cir. 2011) (“Motions to strike, however, are gengralisfavored in this ccuit at the motion to
dismiss stage, and the Thirdr€iit has acknowledged that thexee ‘rare few cases where the
complaint itself demorngates that the requirements for intaining a class action cannot be
met.”); see also Weske v. Samsung Elecs., Am,,98d. F. Supp. 2d 698, 707 (D.N.J. 2013)
(“[NJumerous cases in this Disttihave emphatically denied requset strike class allegations at
the motion to dismiss stage as procedurally jptene.”). Accordingly, the Court declines to
dismiss the Amended Complaint on the basis itstclass action claims fail to meet the
requirements of Rule 23 of thedesal Rules of Civil Procedure.

Turning next to Defendants’ counterclaims, @aurt finds that dismissal of these claims
is warranted as currently pled. As noted abas@jnterclaims must reé the same pleading
requirements as claims set forth in a complas#e JaniszewskB51 Fed. App’x at 667—68.
Defendants’ counterclaims are not clearly labeled as statutory and common-law causes of action,

and appear to be essentially claims that this litigation is brought in badSedBCF No. 43 at 4;
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ECF No. 39 at 8-9. These claimfbad faith are not supportéy any factual allegations, and
such conclusory claims cannot siwe/the pleading standard set forh the federal rules of civil

procedureSee Meng2020 WL 4593273, at *6 (dismissing countanai for failure to state a claim
supported by factual allegations).

V. CONCLUSON

For the reasons stated above, Defendantsiom® to dismiss (ECF Nos. 40 and 41) are
DENIED and Plaintiff's motion todismiss Defendants’ counteaiins (ECF No. 42) is

GRANTED. An appropriate Order accompanies this Opinion.

DATE: November 13, 2020 &p ¥

CLAIRE C.CECCHI,U.SD.J.




