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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

INNOVATIVE SPORTS :
MANAGEMENT, INC., d/b/a/ : Civil Action No. 19-12849 (SRC)
INTEGRATED SPORTS MEDIA, :

Plaintiff, : OPINION
V.
JAVIER PEREZ, Individually, and as
officer, director, shareholder, principal,
manager and/or member of MANCORA
LOUNGE BAR RESTAURANT LLC,
d/b/a MANCORA LOUNGE et al.,

Defendants.

CHESLER, District Judge

This matter comes befotle Court upon the filing by &intiff, Innovative Sports
Management, Inc., d/b/a Integrat®dorts Media (“Plaintiff’), ora motion for default judgment.
Defendants, Javier Perez, indiually, and as officer, directoshareholder, principal, manager
and/or member of Mancora Lounge Bar Restaurant LLCad/lalhcora Lounge, and Mancora
Lounge Bar Restaurant LLC, dé&Mancora Lounge (collectivel§Defendants”), did not file
opposition. For the reasons that follow, the Caull grant Plaintiff's motion for default
judgment.

. BACKGROUND

This is a civil action wherein Plaintifegks the entry of dediét judgment against

Defendants for copyright infringement and alation of the Cable Communications Policy Act
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of 1984. 17 U.S.C. § 501(a); 47 U.S.C. § 605(ap Tomplaint alleges the following pertinent
facts:

Innovative Sports Management, Inc., isimited Liability Company located in New
Jersey. Plaintiff owns the copyright of thea€ico del Pacifico: Peru vs. Chile event (the
“Broadcast”) which aired on October 12, 2018. Urkintiff's copyright of the Broadcast,
Plaintiff holds exclusive broadcashd commercial digbution rights.

The Broadcast aired on October 12, 2018n@wrcial establishemts and private
residents could lawfully view thBroadcast by paying Plaintiff @ppropriate licensing fee. By
paying the commercial licensing fee, commerciaities were permitted to publicly exhibit the
Broadcast to their patrons. The residential iteg fee was substantiallgss expensive than the
commercial fee and required purcbessto agree that their viemg of the broadcast was for non-
commercial, personal use only. For customersyht the required fees, the Broadcast was
accessible via encrypted broadcast signal, clogeditielevision, or encrypted satellite signal
or broadband.

This case arises from Plaintiff’'s discoveimat Defendants were wawfully exhibiting the
Broadcast at Mancora Loungecommercial estalshment in Paterson, NJ, on October 12,
2018.

The Complaint alleges that Defendants didpayt the required ecomercial licensing fee
permitting Defendants to exhibité¢tBroadcast in a commercial ddtshment. Plaintiffs contend
that Defendants obtained thedAdcast through an altetive and unauthorized means. Through
these actions, Plaintiff alleges that Defemdawillfully violated 47 U.S.C. 8 605(a).

Additionally, Plaintiff allege that Defendants willfully infringed Plaintiff’'s copyright

and exclusive rights under comyt when Defendants illegaliptercepted the Broadcast and



exhibited same at Mancora Loungecommercial establishmentithout paying the appropriate
licensing fee to Plaintiff.

Plaintiff moves for the entrgf default judgment under Couhtin violation of 47 U.S.C.
§ 605(a), and Count Ill, in violation of 17 U.S.&501(a). Defendants were served with the
Summons and a copy of the Complaint anel14, 2019. Defendants failed to answer or
otherwise respond to the Complaint. Upon Pl#istrequest, The Clerk of Court entered default
against Defendants pursuant to Federal Rtlgivil Procedure 55(a) on August 12, 2019.

. LEGAL STANDARD

Fed. R. Civ. P. 55(b)(2) authorizes the entnaafefault judgment ainst a party that has
defaulted. A consequence of the entry of a defadidment is that “the fdual allegations of the
complaint, except those relating to the amount of damages, will be taken as true.” Comdyne I,
Inc. v. Corbin, 908 F.2d 1142, 1149 (3d Cir. 1990) (ogpi0 C. Wright, A. Miller, & M. Kane,
Federal Practice and Proced 688 at 444 (2d ed. 1983)). Evam before entering default
judgment, the Court must firdetermine whether the unchalleddgacts constitute a legitimate

cause of action. Chanel, Inc. v. Gordegsky, 558 F. Supp. 2d 532, 536 (D.N.J. 2008).

Moreover, a party seeking defajudgment pursuant to Rub(b)(2) must prove damages.
Comdyne, 908 F.2d at 1149. It is well-established entthird Circuit that “the entry of a default

judgment is left primarily to thdiscretion of the districtouirt.” Hritz v. Woma Corp., 732 F.2d

1178, 1180 (3d Cir. 1984).

The Court will accordingly proceed to determmvhether the unchallenged facts, as set
forth in the Complaint’s allegatiorend in the affidavits filed isupport of this motion, suffice to
establish the causes of action pled by Plaintiff. It will then proteeddress Plaintiff's request

for an award of damages aatiorneys’ fees and costs.



[11.  DiscussiON

The Complaint asserts three federal clai@sunt I, unauthorizegdublication or use of
communications, in violation of 47 U.S.C. § 685(Count Il, unathorized reception of cable
service, in violation of 47 U.S.C. § 553; andudt Ill, copyright infringenent, in violation of 17
U.S.C. § 501(a). However, the subject motiequests the entry default judgment under
Counts | and Il only: unauthorized publicationuse of communications, in violation of 47
U.S.C. § 605(a), and copght infringement, in violton of 17 U.S.C. § 501(a).

The facts alleged in the Complaint, now taketras, show that Plaintiff is the owner of
the Broadcast and that the Broadcast originai@datellite uplink and watransmitted to cable
systems and satellite compagiga satellite signal. Defeants “unlawfully intercepted,
received and/or de-scrambled Plaintiff's satelfiignal” and exhibited éhBroadcast at Mancora
Lounge on October 12, 2018. (Compl. { 22.) Plaiatlges that Defendantgsther ordered the
Broadcast for residential usedadisplayed the Broadcast in @smmercial establishment,
despite failing to pay the required commert@@nsing fee, therebyaking such exhibition
unauthorized and unlawful, or obtained thed&icast “by such otheneans which are unknown
to Plaintiffs and known only tBefendants.” (Compl. T 23.)

47 U.S.C. § 605(a) is part of the Callemmunications Policy Act of 1984. Section
605(a) states, in relevant part:

No person not being authorizbg the sender shall intercept any
radio communication and divulge publish the existence,
contents, substance, purport, effestmeaning of such intercepted
communication to any person. Norgen not being entitled thereto
shall receive or assist in regigig any interstate or foreign
communication by radio and usach communication (or any
information therein containedr his own benefit or for the
benefit of another nantitled thereto. No person having received

any intercepted radicommunication or havingecome acquainted
with the contents, substance, putpeffect, or neaning of such



communication (or any parteheof) knowing that such
communication was intercepteshall divulge or publish the
existence, contents, substance, pureffect, or meaning of such
communication (or any part thef@or use such communication
(or any information therein contad) for his own benefit or for
the benefit of anotharot entitled thereto.

In TKR Cable Co. v. Cable City Corp., 267 FBab, 207 (3d Cir. 2001), the Third Circuit stated

that liability under Section 60%alies to “the interception cfatellite transmissions ‘to the
extent reception or interception occurs priootaot in connection wh, distribution of the
service over a cable system,” and no morgubting H.R.Rep. No. 98-934, at 83, reprinted in
1984 U.S.C.C.A.N. at 4720). The Court of Apfgefound that 47 U.S.C. § 553 and 47 U.S.C. §
605 are mutually exclusive provisions, noting tih@jnce a satellite transmission reaches a cable
system'’s wire distribution phaseéjs subject to 8 553 and is no longer within the purview of 8
605.” Id. at 207. In sum, 8§ 553 covers intercamiof programming transmitted through cable
wire while 8 605 covers intercepns of programming transmittédrough air, including those
transmitted through satellite sign@o prevail on a claim under@)5, Plaintiff must prove that
Defendants “received,” “assisted in receiving, imtercepted” Plaintiffs satellite transmission
and used such communication for a bertleat they were not entitled to.

Plaintiff moves for diault judgment under § 605(a) onbnd therefore must establish
that Defendants intercepted the broadcasiutin an airborne transmission. Because Defendants
failed to answer or otherwise respond to then@laint, the Court will lok to and accept as true
the facts pled in the Complaint. The Court wileubese facts to determine whether the elements
of a violation under 8§ @Ja) have been met.

The facts alleged in Plaintiff's complaint and supporting affidavits establish that
Defendants received and/or interceptedBheadcast without propeuthorization. The

Broadcast originated via satellite uplink andsvileansmitted to cable systems and satellite



companies via satellite signal. Thereafter, Defendants exhibited the Broadcast to patrons at
Mancora Lounge, a commercial establishmBgtexhibiting the Broadcast within this
commercial establishment without paying thguieed licensing fee, Dendants obtained a
benefit that they were not éhtd to. Defendants’ illicit trasmission of the Broadcast through
satellite signal places Defdants’ conduct under the purviei§ 605(a), as opposed to § 553.
Based on Defendants’ unauthorizextjuisition of the Broadcaahd subsequent exhibition of
same, the Court finds that the uncontested faetsented by Plaintifidequately establish a
claim under 47 U.S.C. § 605(a).

Plaintiff also seeks default judgmenttasts claim of copyright infringement, in
violation of 17 U.S.C. § 501(a). its uncontested Complaint, Plafhtisserts that it is the owner
of the copyright of the Broadcast, and that {iedtion of Registratiorwas filed with the United
States Copyright Office on Janudr¥, 2019 under Registration Number PA0002139144.
(Compl. 1 37.) According to the Complaintafitiff holds exclusivéoroadcast and commercial
distribution rights under itsopyright. (Compl. § 38.)

“Federal copyright law createscause of action against ‘[gme who violates any of the

exclusive rights of the copyrigletvner.” Star Pac. Corp. v. Star Atl. Corp., 574 Fed. Appx. 225,

229 (3d Cir. 2014) (citing 17 U.S.C. § 501(a))the matter at bathe Court accepts the
allegations of the Complaint as true and finds, thsitcopyright holder ahe Broadcast, Plaintiff
“has rights to the Broadcast, including thghti of distribution as wkas the licensing to
commercial establishments for the right thigit same.” (Compl. $8.) Defendants “never
obtained the proper authority ocdinse from Plaintiff . ..to publicly exhibit” the Broadcast, and
intercepted and exhibited same in Defendarshmercial establishment, namely Mancora

Lounge. (Compl. T 1 39-40.) Based on this cabdine Court finds that Defendants infringed



upon Plaintiffs exclusive broadst and commercialgtribution rights under its copyright, in
violation of 17 U.S.C. § 501(a).

V. DAMAGES

Plaintiff seeks an award efatutory damages, enhancedndges and attorneys’ fees and
costs amounting to $77,634.01 against each defendant.

47 U.S.C. 8 605(e)(3)(C)(i)(1Bllows courts to award stabry damages “as the court
considers just.” Section 605 allows for a statytaward “in a sum afiot less than $1,000 or
more than $10,000” and allows for enhandacdhages for willful violations. 47 U.S.C. §
605(e)(3)(C)(1)(I1). Under 17 U.S.G& 504(c)(1), courts may awhstatutory damages “in a sum
of not less than $750 or more than $30,000” updinding of copyright infringement. In its
discretion, the court may increade statutory damages to mmre than $150,000 if it finds that
the copyright infringement was comueitl willfully. 17 U.S.C. 8§ 504(c)(2).

Here, Plaintiff seeks, in total, $75,000sitatutory damages and enhanced damages
against each defendant. SpecificaMaintiff requests that theéourt enter judgment against each
defendant in the amount of $10,000 pursuadztd).S.C. § 605(e)(3)(C)(i)(Il) and $15,000
pursuant to 17 U.S.C. § 504(c)(PJaintiff also seek $20,000 for Defendantwillful violation
of 47 U.S.C. 605(a) and $30,000 @efendants’ willful violation of 17 U.S.C. § 501. See 47
U.S.C. § 605(e)(3)(C)(ii); 17 U.S.C. 8 504(c)(2).

Courts have wide discretion in determigiappropriate statutpdamage awards. See

Broadcast Music, Inc. v. Crocodile RoClorp., 634 Fed. Appx. 884, 885 (3d Cir. 2015). When

assessing statutory damages in piracy cases simillhe matter at bar, courts consider actual

damages suffered by plaintiffs as well asrieed for deterrence. See J & J Sports Prods. v.

Edrington, No. 10-3789, 2012 U.S. Dist. LEX28505, at *8 (D.N.J. Feb. 16, 2012) (citing



Comcast Cable Comm. v. Bowers, No. 06-1&®0)7 U.S. Dist. LEXIS 38513, at *12 (D.N.J.

May 25, 2007)) (“Courts in this District haasvarded statutory damagm excess of actual
damages for the purpose of detage.”). Additionally, DistrictCourts in the Third Circuit

evaluate several factors when determining whdtheeward enhanced damages under 47 U.S.C.
8 605. Specifically, courts have considered Whetlefendants regularly engage in similar
conduct, whether defendants reaped financialfitesrieom the urdwful exhibition of the subject
broadcast, whether the plaffisuffered substantial actudamages, whether the defendants

advertised the exhibition of¢hbroadcast, and whether the defendants charged a cover fee or

premiums on food and drink during the broadodshe event. See Joe Hand Promotions, Inc. v.
Waldron, No. 11-849, 2013 U.S. Dist. LEXIS 34567*2i-28 (D.N.J. Mar. 13, 2013) (citing

Kingvision Pay-Per-View Ltd. VRodriguez, No. 02-7972, 2003 UBist. LEXIS 2674, at *2

(S.D.N.Y. Feb. 25, 2003)).

Here, the Court has found tHaiaintiff is entitled to stattory damages as Plaintiff has
established that Defendants tdd 47 U.S.C. § 605(a) and W7S.C. § 501. Defendants
exhibited the Broadcast at Mara Lounge on October 12, 2018. T®eurt finds that Plaintiffs
are entitled to an award of st&iry damages only in the aont of $6,500 and finds that an
award for enhanced damages is unwarrantedh 8n award adequately compensates Plaintiff
for the actual damages incurred and will servedter potential offenders. Accordingly, the
Court will award judgments against Defendajasitly, in the amount of $3,250, pursuant to 47
U.S.C. § 605(e)(3)(C)(i)(I1), and in the amowft$3,250, pursuant to 17 U.S.C. 8§ 504(c)(1), for
a total award of $6,500 in statutory damages.

47 U.S.C. 8§ 605(e)(3)(B)(iii)) and 17 U.S.€505 both allow for the recovery of

attorneys’ fees and costs. In total, Pldfrgeeks $2,634.01 against eachféelant for attorneys’



fees and costs. Counsel submitted an affiddatumenting the basisrfthis sum, including a
detailed history of the hours k@l by members of the Lonsteinl®ffice, as well as other costs
incurred while preparing aridvestigating this action.

Having found Defendants in violation of bathi U.S.C. § 605(a)ral 17 U.S.C. § 501(a),
the Court will award reasonablé@neys’ fees and costs taaiitiff. Based on the Court’s
review of counsel’s affidavit, thcourt will enter judgment agairidefendants, joinyl, for a total
award of $2,634.01 for the recoveryaiforneys’ fees and costs.

V. CONCLUSION

For the foregoing reasons, the Court will drRfaintiff's motion for default judgment.
An appropriate Ordewill be filed.

s/ Stanley R. Chesler

STANLEY R. CHESLER
United StateDistrict Judge

Dated: November 20, 2019



