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This matter comes before the Court by vediymultiple motions taconsolidate, appoint
lead plaintiff and appointlass counsgbursuant to the Private Securities Litigation Reform Act
(“PSLRA"). D.E.5, 6, 7, 8¢ The Court reviewed the submissions made in support and in
opposition, and consideredetmotions without oral argument pursuant to Federal Rule of Civil
Procedure 78(b) and Local Civil Rule 78.1(lbpr the reasons stated below, ffaties’ motions
to consolidate, D.E. 5, 6, 7, 8, aBRANTED. The motion filed byMovant Opus Chartered
Issuances 8., Compartment 127 (“Opus Chartered”) and Al UndertakinfAI") (collectively,
“Opus’) for appointment of lead plaintiff and class counsel, B,E&s GRANTED. The motion
filed by Movant Vijay Singh (“Singh”jor appointment of lead plaintiff and class counsel, D.E. 5,
is DENIED. The remaining motion®r appointment of lead plaintiff and class counsel, B,E.
7,areDENIED as moot.

l. BACKGROUND

This matter involves three putative class actions filed pursuané tSecurities Exchange
Act of 1934 (the “1934 Act’) All three allegahat Defendants Eros International PLC (“Eros”)
and certain Eros officers (collectively, “Defendants”) made false statemahtetitealed adverse
information and misled investors about Esdgiancial health.All three also bring suiin behalf
of all persons or entities who purchased or otherwise acquired pulbiidgdEros securities
between July 28, 2017, and June 5, 2019.

OnJune 212019, Plaintiff Paul Montesan@ Montesanao”¥iled his class actiomomplaint
pursuant tahe 1934Act. D.E.1. OnJune 282019, Plaintiff John Schraufnag€lSchraufnagel”)

filed hisclass actiocomplaint D.E. 1,No. 19-14445.0n August 20, 2019, Plainti@pusfiled

L All docket entries refer to Civ. No. 19-14125, unless otherwise indicated.



its class action complaintD.E. 1, No. 1918547. Opusoriginally filed its complaint in the Central
District of California, which was subsequently transferred to the Distriseaf Jersey. D.E. 19.

The PSLRA requires thatotice be publishedn the firstfiled actioninforming putative
class membersf, inter alia, their rightto seek appointmerats lead plaintiffvithin 60 days of such
notice Notice wadimely publishedn theMontesana@aseonJune 21, 201,9vhichindicatedthat
any class membeeeking appointment ésad plaintiffmust movehe Court no later than August
20, 2019 SeeD.E. 56, Ex. C On August 20, 2019, theenovants filed motions theMontesano
caseto serve agead plaintiff to consolidate th&chraufnagetase into thdvlontesanacase and
to appointclass counsel1) Singh; (2) Sunil Chirania (“Chirania@ndMartin Mayer (“Mayer”)
and (3)Janine Ellenberger (“Ellenberger’D.E. 5, 6, 7 One day latermAugust 212019, Opus
filed its motion to serve as lead plaintif§ consolidate th&chraufnagetase into thélontesano
case and to appointlass counde D.E. 8. Opusalso submitted a letter requesting that the Court
additionally consolidate th®pus case, No. 198547, into theMontesanocase. D.E. 19.0n
September 3, 2019, Chiranidayer, and Ellenbergefiled notices of nonopposition to Opus
motion D.E. 10, 11. Accordingly, only Singlontest®Opus’s motion. D.E. 5.
I. ANALYSIS

A. Motion to Consolidate

The PSLRA provides that “[i]f more than one action on behalf of a class asserting
substantially the same claim or claims arising under this chapter has beenafitaalft must
decide the motion to consolidate before appointing a lead plaintiff. 15 U.S.C-4&&)8)(B)(ii).
Pursuant to Federal Rule of Civil Procedure 42(a), cases may be consolidated if they ‘@avol
common question of law or factFerg thethreesuitsat issuerely on the samer similarpublic

statements ahreports regardingros’s financial health namethe samedefendantsand assert



claims arising out of § 10(l§and the corresponding Rule tBpand § 20(a) of the 1934 AcT.he
threematters involve common questions of law and fact,camsolidation will promote efficiency
and avoid unnecessary costs or del8ge, e.g.Garcia v. Intelligroup, InG.No. 044980, 205
WL 6074922, at *2 (D.N.J. Aug. 10, @) (consolidating securities class actions because the cases
arose from the same set of facts, and “[e]ach of the Related Actiondi[e@gpursuant to various
provisions of the federal securities Bw@nd name[d] the same or similar defendanta¥ a result,
the partiesmotiors to consolidatare GRANTED .2

B. Motion to Appoint Lead Plaintiff

1. Class Notice

“Before a district court may rule on a motion to appoint lead plaintiffag an independent
duty to scrutinize the published notice and ensure that the notice comports with the olgpéctives
the PSLRA, that issncouraging the most adequate plaintiff, the plaintiff with the largest financial
stake in the outcome of the litigati, to come forward and take control of the litigatioh.ewis
v. Lipocine Inc, No. 164009, 2016 WL 7042075, at *3 (D.N.J. Dec. 2, 2016) (qudtifestyle
Investments, LLC v. Amicus Therapeutics, INo. 157448, 2016 WL 3032684, at *1112 (D.N.J.
May 26, 2016)). The PSLRA requires that, “[nJo more than 20 days after the complaed,i
notice must be published in a national business publication or wire service; it nurgdieddse
members of the purported class, pendency of the aatiams asserted, and class pefiod.
Biondolillo v. Roche Holding AGNo. 1704056, 2017 WL 4220332, at *2 (D.N.J. Sept. 22, 2017)

(citing 15 U.S.C. § 784(a)(3)(A)(i)(1)). “Notice should alstinform putative class members that

2 The Court also grant®puss letter request to additionally consolidaie Opuscase No. 19
18547, intathe Montesanacase No. 19-14125. D.E. 19.
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they have the right tamove the district court to serve as lead plaintiff in the class attith.
(quotingLewis 2016 WL 7042075, at *3).

Here,notice was published in thigst-filed actionon June 21, 2019, the same day that the
Montesana@omplaint was filed SeeD.E. 56, Ex. C. The notice informed putative class members
of the pendency of the action, the claims asserted therein, thpdnd of the actiorandtheir
right to move the Court to serve as lead plaimiifflater than Augst 20, 2019 No party contests
the sufficiency of the notice. Accordingly, the Court finds that the published notideesatie
notice requirements of the PSLRA.

2. Presumption of Lead Plaintiff

The PSLRA requirethe Courtto “appoint as lead plaintiff the member or members of the
purported class that the Court determines to be the most capable of adequedsgntiely the
interests of the class members.” 15 U.S.C. 84@)¢3)(B)(i) Underthe PSLRA,

the court shall adopt a presumption that the most adequate plaintiff
in any private action arising under this chapter is the person or group
of persons that—
(aa) has either filed the complaint or made a motion in response
to a notice under subparagraph (8)(
(bb) in the determination of the court, has the largest financial
interest in the relief sought by the class; and
(cc) otherwise satisfies the requirements of Rule 23 of the
Federal Rules of Civil Procedure.
15 U.S.C. § 78uHa)(3)(B)(iii)(1).
a. Largest Financial Interest

The Third Circuitis clear that “[ijn appointing a lead plaintiff, the court’s first duty is to

identify the movant that is presumptively entitled to that status. The process bepirthewi

identification ofthe movant with ‘the largest financial interest in the relief sought by the tlass.’

In re Cendant Corp. Litig.264 F.3d 201, 262 (3d Cir. 2001) (quoting 15 U.S.C. § 78u



4(a)(3)(B)(iii)(1)(bb)). In doing so, “[c]ourts have discretion to appoint an gteewith the largest
stake in the litigation."Roby v. Ocean Power Techs., |Indo. 143799, 2015 WL 1334320, at *5
(D.N.J. Mar. 17, 2015) (citingn re Cendant Corp. Litig.264 F.3dat262). As explained by the
Third Circuit,

[iln many cases . . . this determination will be relatively easy, but in

others it may prove difficultThe [PSLRA] provides no formula for

courts to follow in making this assessment, but we agree with the

many district courts that have held that courts should consider,

among other things: (1) the number of shares that the movant

purchased during the putative class period; (2) the total net funds

expended by the plaintiffs during the class period; and (3) the

approximate losses suffered by the plaintiffs.
In re Cendant Corp. Litig.264 F.3d at 262. “Th&hird Circuit has concluded that ‘largest
financial interest’ means the largest los®bby 2015 WL 1334320, at *5 (citintp re Cendant
Corp. Litig, 264 F.3d at 223)ee also In re Able Labs. Sec. Litig25 F. Supp. 2d. 562, 567
(D.N.J.2006) (same)To that enddistrict courts within the Third Circuit “have accorded the third
element, the largest financial loss, the greatest weigtally 2015 WL 1334320, at *5 (collecting
cases).

Here, Opusclaims to havdost more than$586,000as a result oDefendants’alleged
unlawful conduct D.E. 85, Ex. C No other partythat filed a motionasserted that it lost a
comparableor largeramount. Singltlaimsthat he lost approximately $131,391.4B.E. 52, at
9. Ellenberger claimshatshe lost approximately $39,340. D.El,7at 4. Chirania and Mayer
assert that they lost $226,144.61. D.H, @t 5 In fact, Ellenberger Chirania,and Mayer filed

notices of noropposition, acknowledging that theg dot have the largest financial interest. D.E.



10, 11. Accordingly, the Court finds thapushas the largest financial interedtthe potential
lead plaintiffs®
b. Typicality and Adequacy

“Once the court has identified the movant with ‘the largest financial interest irelilef
sought by the class,’ it should then turn to the question whether that movant ‘otherwigss satisf
the requirements of Rule 23 of the Federal Rules of Civil Ptmegyl” In re Cendant Corp.
Litig., 264 F.3d at 262 (quoting 15 U.S.C. § #a)(3)(B)(iii)(I)(cc)). The Third Circuit
explainedthe process as follows:

The overall structure and legislative history of the [PSLRA] suggest
that in appointing a lead plaintiff a district court should engage in
the following analysis. The initial inquiry (i.e., the determination of
whether the movant with the largest interesthe case “otherwise
satisfies” Rule 23) should be confined to determining whether the
movant has mademima facieshowing of typicality and adequacy.
The initial clause of the statute, which governs triggering the
presumption, refers to determinationsade by “the court,"15
U.S.C. 8§ 78w4(a)(3)(B)(iii)(1), but the second [clause], which deals
with rebutting it, speaks of “proof by a member of the purported
plaintiff class” id. 8 78u4(a)(3)(B)(iii)(Il). This phrasing suggests
that the threshold determination of whether the movant with the
largest financial losses satisfies the typicality and adequacy
requirements should be a product of the court's independent
judgment, and that arguments by members of the purported plaintiff
class as to why it does not should be considendglin the context

of assessing whether the presumption has been rebutted.

Id. at263-& (emphasisn original). Accordingly, a potential lead plaintiff need only makerana

facieshowing of typicality and adequacy, as determined by the Court’s independent judginent.

3 The Court notes that regardlesstioé timeliness oDpuss motion —discussed below Singh
wouldstill not be entitled to the presumption@hdplaintiff because hdoesnot have “the largest
financial interest in the relief sought by the class.” 15 U.S.C. $A{&){3)(B)(iii))(1)(bb). Rather,
Chirania and Mayewould have the next largest financial interest and have indicated that they
remain willing to serve as lead plaintiff shogbusbe deemed ineligibleSeeD.E. 10, 14.



at 264 (explaining that “both the statutory structure and the legislative history [of tHAPSL
suggest that the court’s initial inquiry as to whether the movant with the largestdasisées the
typicality and adequacy requirements need not be extensive”).

“The typicality requirement is satisfied if the plaintiff, as a result of the smumese of
conduct, suffered the same injuries as the other class members, and theia@aiased on the
same legal issuesLifestyle Investments, LL.2016 WL 3032684, at *&ee &0 In re Cendant
Corp. Litig., 264 F.3d at 2645 (“[lJn inquiring whether the movant has preliminarily satisfied
the typicality requirement, [courts] should consider whether the circumstahtiee movant with
the largest losses ‘are markediiferent or the legal theory upon which the claims [of that movant]
are based differ[] from that upon which the claims of other class members vidfrgeebe
based.”) (quotindHassine v. Jeffe846 F.2d 169, 177 (3d Cit988)). The adequacy requirement
is satisfied if “both the class representative and its attorneys are capablestyinggatiheir
obligations, and neither has interests conflicting with those of other class meénhliesstyle
Investments, LLC2016 WL 3032684, at7 (internal quotations omitted) (quotin§mith v.
Suprema Specialtie206 F. Supp. 2d 627, 633 (D.N.J. 2008¢ealso In re Cendant Corp. Litig.
264 F.3d at 264 (“In assessing whether the movant satisfies Rule 23's adequacy requirement,
courts shouladonsider whethgithe movantfhas the ability and incentive to represent the claims
of the class vigorously, [whether the movant] has obtained adequate counsel, and |hezther]

is [a] conflict between [the movant’s] claims and those asserted orf betia class.”™) (quoting
Hassine 846 F.2cat179)).
Moreover, in conducting the initial adequacy assessment, a court must consider two

additional factors.In re Cendant Corp. Litig.264 F.3d at 265. First, a court shouatthsider

whetherthe movant with the largest loss “lack[s] legal experience or sophisticati@mdis to



select as lead counsel a firm that [is] plainly incapable of undert#i@nigepresentation, or ha[s]
negotiated a clearly unreasonable fee agreement with its chosen coultsellinportantly,
however, the Third Circuit has stressed that
the question at this stage is not whether the court would “approve”
[the] movant’'s choice of counsel or the terms of its retainer
agreement or whether another movant may have chosésr bet
lawyers or negotiated a better fee agreement; rather, the question is
whether the choices made by the movant with the largest losses are
so deficient as to demonstrate that it will not fairly and adequately
represent the interests of the class, thsgudilifying it from serving
as lead plaintiff at all.
Id. at 266.

Secondwhere “the movantvith the largest interest in the relief sought by the class is a
group rather than an individual person or entity,” a court must also consider whethgajtie
which [the] group seeking to become lead plaintiff was formed or the manner in whgch it i
constituted would preclude it from fulfilling the tasks assigned to a lead plaintifigl.]’To this
end, the Third Circuit has observed the following:

The [PSLRA] contains no requirement mandating that the members

of a proper group be “related” in some manner; it requires only that

any such group “fairly and adequately protect the interests of the

class.” We do not intimate that the extent of the prior relationships

and/or connection between the members of a movant group should

not properly enter into the calculus of whether that group would

“fairly and adequately protect the interests of the class,” but it is this

test, not one of relatedness, with which courts should be concerned.
Id. at 26667. The Circuit noted, as an example, thaaitourtwereto determine that the movant
‘group’ with the largest losses had been created by the efforts of lawyers hoping &thasur
eventual appointment as lead counsel, it could well conclude, based on this history, that the

members of that ‘group’ could not be counted on to monitor counsel in a sufficient thalther

In determining whetheaa group will adequately represent thetativeclass the following factors



are instructive” (i) whether the [members of tlgroud had a preexisting relationship, (jithe
extent of that relationship, (iii) whether the group was created by the efforts ofr$afwye¢he
purpose of obtaining lead plaintiff status, and (iv) whether the group is too large to agequatel
represent the [c]lass.Chao Sun v. HarNo. 15-703, 2015 WL 2364937, at *4 (D.N.J. May 14,
2015).

Here,Opus -ike the other members of the proposed claseels to recover the losses it
incurred as a result of Defendanédiegedunlawful conduct Additionally, given its substantial
financial lossesOpus appearsinterested in vigorously pursuing tlesserted claimsnd has
retained competent and experienced counsel to thattesido appears that two of the individuals
who signed PSLRA certifications Daniel Maier (on behalf of Opus) and Herbert Hakala (on
behalf of Al)—have a prditigation relationship dating back to 2018. D.E-1,3Hakala Decl.

5. Further, there is no evidence to suggest@maiss movant groupwas created by the efforts

of lawyers for the purpose of obtaining lead plaintiff stattiagr thatOpus —a group of two
entities— “is too large to adequately represent the [c]lag8liao Sun2015 WL 2364937, at *4
(movant group of two weighed in favor afinding of adequacy; see also In re Cendant Corp.
Litig., 264 F.3d at 267 [W]e do not establish a harahdfast rule; instead, we note only that a
kind of ‘rule of reason prevails."We do, however, agree witthe Securities and Exchange
Commission that courts should generally presume that groups with more than five members a
too large to work effectively.”{citation omitted) Lastly, it does not appear to the Court that any

conflicts existbetweenOpusand the other putative class membe®seD.E. 81, at 8.

4 This finding is further strengthened by the fact that both @ssterecand Al eacheparately
possess a larger individual financial interest than SilggeD.E. 8-5, Ex. C.

10



Consequentlythe Court finds thaDpushas made prima facieshowing of typicality and
adequacy
c. Timeliness ofOpus’'s Motion
In determining whether a potential lead plaintiff has “either filed the complaintae ea
motion in response to a notice,” 15 U.S.C. § 48a)(3)(B)(iii)(1)(aa),the PSLRAexplainsthat
Not later than 20 days after the date on which the complaint is filed,
the plaintiff or plaintiffs shall cause to be published, in a widely
circulated national businessiented publication or wire service, a
notice advising members of the purporaaintiff class—
(1) of the pendency of the action, the claims asserted therein,
and the purported class period; and
(1) that, not later than 60 days after the date on which the notice

is published, any member of the purported class may move the
court to serve as lead plaintiff of the purported class.

If more than one action on behalf of a class asserting substantially

the same claim or claims arising under this chapter is filed, only the

plaintiff or plaintiffs in the first filed action shall bequired to cause

notice to be published[.]
15U.S.C. § 784(a)(3)(A)(i}-(i)). Accordingly, a movant must have either (1) “filed the
complaint” or (2) made a motion in responséinotice associated with thiest-filed complaint
“not later than 60 days after the date on which the notice is publist&ekl5 U.S.C. § 78u
4(a)(3)(B)(ii)(1)(aa).

Here Opusdid not file “the complaint.”Although Opusargues that “the complaint” should
be interpreted to meamyof the complaints that are eventually consolidated, the A@agrees
As explained in a persuasive ruling:

The PSLRA does not say that lead plaintiff status can be obtained
by filing eithera timely motion or ‘a complaititit says that lead
plaintiff status can be obtained either by filing a timely motion or
‘thecomplaint.’” The choice of article makes a huge difference. As

a simple matter of English syntax, only one complaint can qualify
as ‘the complaint= the article ‘the’ specifies one particular thing

11



when followed by a singular noun. . .. As used in the PSLRA, ‘the

complaint’ is the first complaint filed in a federal codrthe one

that starts the clock running on thg-20ay period for filing notice

to the putative class members.
Gutman v. SillermagmNo. 157192, 2015 WL 13791788, at *2 (S.D.N.Y. Dec. 8, 2Q¥mphasis
in original). Herg the first complaint filedi.e. “the complainf’ was filedin the Montesanccase
on June 21, 2019. D.E. Therefore Opus was required to file a motion within 60 days after the
date on which noticevas publishedin the Montesanacase Notice was published on June 21,
2019. See, e.gD.E. 5-6, Ex. C. Opus filed its motion in this Court on August 21, 2019. D.E. 8.
As such Opuss motion was late by one daynd it is this procedural misstep tHaihgh argues
should outright bar Opus from consideration as lead plaintiff.

At the outset, the Court natéhat it is dismayed witlthe argument of Singh’s counsel

because this particular counsdlevi & Korsinsky LLP —not once, but twice has beercused
and even approved as lead counagér submitting irrefutably late motioms other cases See
Wateford Township Police v. Mattel, Inc2017 WL 10667732, at *4 (C.D. Cal. Sept. 29, 2017)
(where Levi & Korsinsky LLP submitted untimely motion by one hour, court excused delay and
ultimately appointedfirm’s client as lead plaintiff)see alscEmerson v. Genocea Biosciences,
Inc., No. 1712137, 2018 WL 839382, at *3 (D. Mass. Feb. 12, 2018) (where Levi & Korsinsky
LLP submitted untimely motion by four minutes, court excused delayukindately appointed
firm’s client as lead plaintiff) However, tle Courtrecognizes thahemistakes of Singh’s counsel
in other caseshould notprejudiceSingh himselfin this caseand therefore #Court will not
estop Singh from arguing the untimelinesOpiuss motion. Theissue then,turns onwhether
thePSLRA’s 60-day window is mandatory. On this point, courts tdiffering views

It appears that thgeneraliew is that the 6@ay window is a strict deadlin€or example,

in Skwortz v. Crayfish Co., Ltd2001 WL 1160745, at5(S.D.N.Y. Sept. 28, 2001), the court

12



interpreted the 6@day deadline as mandatory, and in doing so, refused to consider a mation th
was filed one day late. Th&kwortzcourt reasoned that the mandatory nature of thda§0
deadline flowed from the PSLRA itself, because “an untimely motion has the @ffgeventing

the proposed [g]roup from satisfying the first requirement of niwst adequate plaintiff
presumption.”ld. The Skwortzcourt, however, reversed course after the excluded movant filed a
motion for reconsideration, because thed@§ deadline fell on atateholiday —and pursuant to
Fed. R. Civ. Pro. 6(a), that holiday was to be excluded from tuag@vindow, thus extending
the 60day window one extra day and making the movant’s motion tim&e also Carson v.
Clarent Corp, 2001 WL 1782712, at *2 (N.D. Cal. Dec. 14, 2001) (“The [movant] filed their
motion [] more than two weeks too late. At least three courts have held that sucliladate
without a reasonable explanation, makes the class member ineligible to serve ksriatd At

oral argumenthe [movant] did not try to justify their late filing; rather, they argued that given
their large financial stake [] the Court should nonetheless appoint them lead plaihefiCourt
declines the [movant’s] invitation to ignore the PSLRA’s time resuénts. The PSLRA does

not have different filing deadlines based on the financial interest of the moyartéfpal citation
omitted).

Moreover in In re Microstrategy Inc., Sec. Litighe court explained that “[a] motion filed
after the sixtyday period by a person who has not filed a complfifg untimely, and may not,
except perhaps in rare circumstances, be considered by a cbl®tF. Supp. 2d 427, 433 (E.D.
Va. 2000) The Microstrategycourt refused to consider a group who filed its motion after the 60
day deadlineld. at 439. The coureasoned as follows:

[E]ven assuming a district court may extend the relevant statutory
deadline in certain circumstances, [the movant] has showgoow

cause for doing so in this case: it has failed to provide a satisfactory
explanation for why it did not file a timely motion to be named lead

13



plaintiff. Other class members satisfied the statute’s requirements,
and [] convincing authority and Congress’s intent suggest that the
statute’s time limits should be strictly enforced.
Id. at 439-4Q°
Other courts agree that the-@88y window is mandatorySeeln re Able Laboratories
Securities Litig. 425 F. Supp. 2d 562, 5@ (D.N.J. 2006) (refusg to consider a movant’s
revised certification alleging a larger financial loss after thd@0deadline had pasgetlasin v.
Hongli Clean Energy Techs. Cor2017 WL 5598214, at *3 (D.N.J. Nov. 21, 201ithding
where movant failed to includeraquired certification with its initial timely motiomovant was
not the “presumptively most adequate lead plainti@i)itzenbaum v. Orbital Sciences Cof&7
F.R.D. 246, 24%0 (E.D. Va. 1999) (ruling that a plaintiff, who movant attempted to aed aft
sixty-day periodcould neither be considered individually nor as part ofrtbeantgroup that had
filed a timely motion);Oklahoma Law Enforcement Retirement System v. Adeptus Health Inc
2017 WL 3780164, (E.D. Tex017) (“[C] ompliance with theprocedural requireents of the
PSLRA is mandatory and should be strictly enforcedh’yg Regions Morgan Keegan OpEnd
Mut. Fund Litig, 2009 WL 10665043, at *4 (W.D. Tenn. Sept. 30, 2009) (“As other courts
interpreting the language of the PSLRA have found, the language of the[sitigeplain: the
sixty-day deadline is mandatory.”).
Some courts, however, have excused thd@0deadline. For example,BGCC, LLC v.

Dynamic Ledger Sols., Inc2018 WL 1388488, at *3 (N.D. Cal. Mar. 16, 2018), the court

considered a motion that was timely, but filed in the wrong actleour movants filed timely

® Thecourt inMicrostrategyincludeda note explaining that “[d]istrict courts applying the PSLRA
note that the sixtglay time period is a significant element of the statute, [which] reflects
Congress’s sensible intent that the lead plaintiff be appointed as early tigtteh as possible.”
110 F. Supp. 2d 427, 433 n.12.
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motions in the case pending before the coarfifth movant also filed a timely motion; however,
that fifth movant filed its motion in one tie related cases seeking to be consolidateatin the
case before the courOne day after the 60ay windowhad expiredthe fifth movant‘refiled an
identical version of his motion in [the case presently before the coldt]dt *3. The court noted
that “[t]he timing of [the fifth movant’s] motion [was] critical because heismatedly assert[ed]
the largest financial interestfd. TheGGCCcourt decided that the motion could be considered
because the movant filed its motion in response to a notice issued in the relatedhedse, w
contained information pertaining to the related case but made no reference to the adlye actu
pending before the court. The comrGGCCfound the movant’s mistake to be “best understood
asa mistake made in good faith rather than an act of legal gamesmanship of the sBLiRAe P
was designed to preventld. at *4. The couréxplainedhat “refusing to consider [the movant’s]
motion would be an unnecessarily stringent application of the statutory deadlinesotiéht w
undercut the PSLRA'’s preference for appointing the plaintiff with the greatastcial stake in
the outcome.”ld.

A similar result was reached Reitan v. China Mobile Games & Ent. Group, |.&B F.
Supp. 3d 390, 397 (S.D.N.Y. 2014yherethe movant originally filed a timely motion, but
subsequently withdrew its motion because it appeared that anotbprigrd the largest financial
interest. However, when that group with the purported largest interest disloemif the movant
then filed a “withdrawal of withdrawal” motion. This motion, however, was past theag0
window. Therefore, the question presented beforR#i@ncourt was whether the movant should

“be permitted to file an untimely motion for appointment as lead plaintiff after withdyaavin
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previous, timely motiop]” Id. at 3%. The court citedo several caséswhich hadpermitted
filings after the 68day window, explaining that “these decisions plainly demonstrate that courts
.. .have not adhered strictly to the PSLRA'’s timing requirements in every instamt&iat “[t]he
reasons for excepting cases from thal@9 ceadline commonly are that a timely motion was filed
previously, that the new motion is not made to manipulate the size of the movant’s lndsleat a
granting the motion would not undermine any of the policies that underlie the PSLdRAt"397.
Ultimately, theReitancourt decided to consider the movant’s second, untimely motion because
(2) its first motion was timely; (2) the movant was not attempting to manipulate/aggregsiteeth
of its loss; and (3) excepting the movant from @eday deadline would not “undermine any of
the policies behind the PSLRAIY. at 397-98. Importantly, thHeeitancourt also found that

allowing [the movant] to make a new lead plaintiff motion will not

offend the policy goals Congress hoped to achieve in passing the

PSLRA. [The movant] is an institutional investor and alleges

greater financial losses than [the opposing individozdsta

movant]; [The movant] is precisely the type of plaintiff Congress

hoped would become lead plaintiff.
Id. at 399 (citing David H. Webbels “Pay-to-Play” Driving Public Pension Fund Activism in
Securities Class Actions? An Empirical Stug,B.U. L. Rev. 2031, 2034 (2010) (“Congress

believed that institutional investors, sophisticated investors with significags@s stake, would

carefully select and monitor plaintiffs’ lawyers to the benefit of the clasggrieved shareholders,

® Fort Worth Emples. Ret. Fund v. J.P. Morgan Chase & 882 F. Supp. 2d 32328 (S.D.N.Y.

2012) (accepting untimely filings after the originally selected lead plaintiff wathidiPeters v.
Jinkosolar Holding Co., Ltd.2012 WL 946875, at?0 (S.D.N.Y. Mar. 19, 2012fpermitting a
movant to amend its lead plaintiff motion aftee 68day deadline when multiple plaintiffs moved

for appointment within the deadline, but joined together as a single group after the deadline and
subsequently moved for joint lead plaintiff statuglglasky v. IAC/Interactivecor®2004 WL
2980085, at *3 (S.D.N.Y. Dec. 21, 2004) (allowing a movant who filed a timely lead plaintiff
motion to amend that motion after the @@y deadline to increase its financial loss).
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in contrast to individual lead plaintiffs with meager shareholdings and little pyeraer their
counsel.”)).

Another example of a court excusing thed&y deadline i®eters v. Jinkosolar Holding
Co., Ltd, 2012 WL 946875, at *9 (S.D.N.Y. Mar. 19, 2012). Peters the moving deadline was
December 12, 2011. Several movantsoth individuas and groups-filed timely motions to be
lead plaintiff On January 5, 2012, however, a new group filed a motion; this new group consisted
of individual members that broke off from the original groups that had initidég timely
motions. Id. at *2. Acknowledging that other courts have strictly constthedGday deadline,
the Peterscourt nonetheless allowed the new group to file its late motion becausemlyeaup
“plainly did not join up in order to ‘manipulate the size of their financial loskl:’at *10. The
court noted that three out of the four members of the new group “alrept]yfdraand away the
largest financial losses of any other potential lead plaintiff.” The court irPeterscontinued
that“each member of the [new] [g]roup was part of a group that [originally] fikeaiely moion
to be appointed lead plaintiff.” As a result, the court did not bar consideration of the new group’s
motion.

Finally, in Waterford Township Police2017 WL 10667732, at *3, the court permitted a
motion that was filed laté. The court ackneledged that district courts “generally emphasize the
strict nature of the PSLRA’s gQday deadline” and “agree[d] with the two main concerns that
underlie [those] opinions: (1) unscrupulous litigants should not be permitted to manipulate their
financial loss calculation after reviewing timdiied motions and (2) late filings should nousa

significant delays in the litigation.Td. at*4. TheWaterfordcourt found that those two concerns

’ As noted abovethe movant’s counsel who filed thmtimely motion in Waterford Township
Policeis the same counsel the instantase- Levi & Korsinsky LLP—who isnow arguing that
Opuss untimely motion shoulde barred D.E. 15, at 4-5.
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were not present in the case, and therefore accepted the movant’s motion asrtithelyrterest
of justice.” Id. The court also noted in a foote that there existed “ndrinding authority
indicat[ing] that while the PSLRA’s deadline is strict, it does not rob the diswiart of the
discretion to consider untimely motions in all circumstandes.at*4, n.1.

Here, the Court agrees that whitee PSLRA’s 66day windowgenerally appears to be a
strictdeadline “it does not rob [] district court[s] of the discretion to consider untimely motions in
all circumstances.ld. Accordingly, the Court will not bar consideration@pbuss motionfor the
following reasons.

As in GGCC the Court acknowledgethat “refusing to considepuss] motion would
be an unnecessarily stringent application of the statutory deadline that would undercut the
PSLRA's preference for appointing the plaintiff with the greatest finastaéke in the outcome.”
2018 WL 1388488, at *4. The court@GCCelaborgéedon this ruling:

Ideally, the movant’s] lawyers would have avoided this mistake.

There is no indication, however, that the [movant's untimely

motion] caused any prejudice to the other movants. There is

similarly little reason to believe that considering [the movant’s]

motion wouldfoil the overall goals of the PSLRA'’s time provisions

“to ensure that the lead plaintiff is appointed at the earliest possible

time and to expedite the lead plainpfocess.”
Id. The Court also finds that consideri@puss motion will not “foil the overall goals of the
PSLRA's time provisions ‘to ensure that the lead plaintiff is appointed at theseppssible time
and to expedite the lead plaintiff process.Td.; see alsoReitan 68 F. Supp. 3d at 39
(“[E] xcepting[the movant] from the PSLRA’s timeliness requirement will not create significant

delays in the [c]ourt’s ability to decide this cdseHere,Opuss motion wadiled less than a day

after the 6@day period.
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In addition, there is no indication thapusfiled its motion in an attempt to manipulate the
size of its lossesSee, e.g.Reitan 68 F. Supp. 3dt 397. Opusfiled a motion inthe Central
District of California the same day that the othewvants filed in tis Court and the motion in the
Central District stated loss amounts consistent with the filing in this Cdim¢ Courtalso finds
that “allowing [Opug to make]its] lead plaintiff motion will not offend the policy goal®ongress
hoped to achieve in passing the PSCR®&caus®©pushas clearly “suffered the greatest financial
losses ovejthe] other [movants].”ld. at 399. Put simply Opus fs precisely the type of plaintiff
Congress hoped would become lead plaintiffl.” TheReitancourtaptly summarized as follows:

The goal of the PSLRA was not to select individuals for lead

plaintiff who make no mistakesrather it was to promote a efit

driven rather than lawyadriven process- and the statute seeks to

do so by favoring institutional investors who suffered the greatest

financial losses over other parties. [The movant’s] decisiomay

have been a procedural miscalculation, betrlmoking that misstep

is more in keeping with the policy intentions of the PSLRA than

punishing [the movant] by enforcing a procedural bar.
Id. Here, tlatsamerationale holds true. Whil@pusdid make a procedural mistake, “overlooking
that misstep is more in keeping with the policy intentions of the PSLRA than puni€ipog by
enforcing a procedural barId.

Lastly, even if the Courdisregardedpuss motion as untimely, Singh would still not be
entitled to the presumption of lead plaintiff because he did not suffer losses tjra@atiie movant
group ofChiraniaand Mayer. AndChirania and Mayedo not contest the timeliness ©puss
motion, nor do they contest that Ofhas the largest financial interest.

For the foregoing reasons, the Court will not &@msideration oOpuss motion and finds

thatOpusis entitled to the presumption of lead plaintiff
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3. Rebuttal of Presumption

“Once a presumptive lead plaintiff is located, the court should then turn to the quetion [o
whether the presumption has been rebutteeltis 2016 WL 7042075, at *3 (internal quotations
omitted)(citing In re Cendant Corp. Litig.264 F.3d aR68). Importantly, once the presumption
is met,“the questions notwhether another movant might do a better job of protecting the interests
of the class than the presumptive lead plaintiff; instead, the question is néuegbee caprove
that the presumptive lead plaintiff will not do a ‘fair[] and adequate []’ jdh.te Cendant Corp.
Litig., 264 F.3d a268 (seconcemphasis addédinternal citation omitted). Pursuant to the
PSLRA, the presumption “may be rebutted only upmofby a member of the purported plaintiff
class that the presumptively most adequate plaintiff [(1)] will not fairly anguedely protect the
interests of the class; or [(2)] is subjéxtunique defenses that render such plaintiff incapable of
adequately representing the clad$b”U.S.C. § 78uKa)(3)(B)(iii)(Il) (emphasis added)

Here,Singh —the only opposing movarthasprovided ngoroof demonstrating th&pus
“will not fairly and adequately protect the interests of the class” or “is dulgjemique defenses
that render [it] incapable of adequately representing the.tlasshis opposition, Singh argues
that Opusis not fit to represent the class for two reasons:@pushas not “established that [it]
can cohesively work as a group and oversee the litigation apart from its counsePl) @puaig
does not have standing to pursue the claims of the putative d@aBs.13, at 8. The Court
disagrees with both arguments.

First, Singh has put forth no “proof” from which the Couainénfer thatOpuswould not
be able to “fairly and adequately protéhe interests of the classSeeln re Cendant Corp. Litig.
264 F.3d aR68. Singh arguemsteadthatOpushas not indicated how its group was formed, how

its group intendd¢o communicate plans to coordinate titigation, or how its groupwill make
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decisions concerning the case. D.E. 13, at 8. Singh also argueptisgtrovides no explanation

as to [the] relationship between [Ofisarterecand Al] that predates thitigation[.]” D.E. 16,at

6. In support of his argument, Singh citesTkata v. Riot Blockchain, Indor the proposition

that “when evaluating group plaintiffs, movants must show their cohesiveness and independence
from proposed counsel, including ‘how and when they were joined together, how they intend to
conduct discovery or how they will coordinate litigation efforts and strategy.” N2298, 2018

WL 5801379, at *5 (D.N.J. Nov. 6, 2018gconsideration denied2019 WL 2710273 (D.N.

June 26, 2019guotingEichenholtz v. Verifone Holdings, Indlo. 0706140, 2008 WL 3925289,

at *9 (N.D. Cal. Aug. 22, 2008)). Singh’s argument, however, misses the mark.

The concern of th&akata court was the potential appointmenf “three seemingly
unconnected strangers from across the country” with no “information regarding how [those]
apparent strangers from different states found each other.” 2018 WL 5801379, at *5 (finding that
“the members of t group had never communicated before their counsel submitted the joint
motion on their behalf, merely stating that the members ‘were aware of eachpoibietd the
motior[,]” which did not assuagie court’sconcerrof “appointing a loose, attornedriven group
of investors as lead plaintiff’).Here,the Court is not aware of similar allegations that raise
concerns as t@pusCharteredand Al; Sing has not presented plausible information that Opus
Charteredand Al’s relationship was due to attorney manipulati8eeln re Cendant Corp. Litig.

264 F.3d at266-67; see alsoEichenholtz 2008 WL 3925289, at *§“There is widespread
disagreement amongst district courts regardimgefhergroup movants must be related]. . . .
[C]ourts in the Third [[C]ircuit[] do not seem to inquire about the relationship between the parties

that comprise a group.”) (citing re Cendant Corp. Litig.264 F.3d at 266)).
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As suchthefocus is orwhether thgpresumptivdead plaintiffcan“fair and adequately”
protect the class interests. Of course, theglatednessof the members ad movant group may
be instructive in determining the adequacy of that group,rédatednesss not a necessary
condition to a finding of adequacin re Cendant Corp. Litig264 F.3d at 2667. In other words,
should a court be concerned about “appointing a loose, attoimegn group of investors as lead
plaintiff” or a movant group’s ability to monitor coungélenthe court may very well determine
that themovantgroup would not adequately represent the interests of the 8asdn reCendant
Corp. Litig, 264 F.3d at 267 But those concerns are not present heret least have not been
sufficiently articulated by Singhgndthe Third Circuit is clear that “[tlhe [PSLRA] contains no
requirement mandating that the members of a proper grouplated in some manner; it requires
only that any such groug&irly and adequately protect the interests of the ¢lakk.at 267.

Here Singh has not presented any “prod&monstrang that Opuswill not “fairly and
adequately protect thaterests of the class Instead,Singh appears to argue tl@pushas ot
provided evidence as to “the formation of [its] group, its plans on how to coordinate thmhtiga
process or oversee counsel, how [it] intends to communicate [betweerCOausredand Al]
and stay abreast of developments in the [case, or] how [it] will make decisionsniogdée
[case].” D.E. 13, at.8 However, the Court has already found t@gtus made aprima facie
showing of typicality and adequacy, whighter alia, entitledOpusto the presumption of lead
plaintiff. Consequentlythe burdershifts toSingh to rebut that presumption with “proof” that
Opuswill not fairly and adequately represent the interests of the putative dilasse Cendant
Corp. Litig, 264 F.3d at 268. Here, Singh has not provedQ@ipaiss group was “created by the
efforts of lawyes hoping to ensure their eventual appointment as lead cplingklat 26667,

much less thaDpuscamot fairly and adequately represent the interests of the putative class
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Accordingly, Singh’s first argument fails to rebut Opus’s presumption of lead plaintiff
Singh nextargues that Opgdoes not have Article 1ll standing to pursue the claims of

the [c]lass’ D.E. 13, at 10.Article Ill standing consists of three “irreducible” elements:

(1) injury-in-fact, which is a “concrete and particularized” harm to

a “legally protected interest”; (2) causation in the form of a “fairly

traceable” connection between the asserted injufgct and the

alleged actions of the defendant; and (3) redressability, ora non

speculative likelihood that the injury can be remedied by the

requested relief.
Aguilar v. Vitamin Shoppénc., No. 176454, 2018 WL 1960444, at *6 (D.N.J. Apr. 25, 2018)
(citing Lujan v. Defs. of Wildlife504 U.S. 555, 5661 (1992)). Specifically, Singhappears to
claim that Opus has not suffered an injuryfact because Opus allegedly does not hold legal title
to the securities at issud.E. 13, at 10. In support of his argument, Singh cité&/ .. Huff
Asset Mgmt. Co., LLC v. Deloitte & Touche L.BR9 F.3d 100, 103 (2d C2008),a case in which
“the Second Circuit decided whether an investment advisor, wipd| laathority to make
investment decisions and a power of attornejd]nstanding to bring securities lawsuits when it
[did] not own the underlying securities.Steamfitters Loc. 449 Pension Fund v. C. European
Distrib. Corp, No. 11-6247, 2012 WL 3638629, at *10 (D.N.J. Aug. 22, 201®)tion for relief
from judgment granted sub mpin re C. European Distrib. Corp. Securities Lititlo. 11-6247,
2012 WL 5465799 (D.N.J. Nov. 8, 2012).

TheHuff court held that an investment advisor whd not ownthe underlying securities

did not have standing tsue SeeW.R. Huff Asset Mgmt. Co., LL649 F.3d at 18 cf. In re

Reserve Fund Securities and Derivative Ljtido. 088060, 2009 WL 10467937, at *4 (S.D.N.Y.

8 Singh does not dispute that Al has standing. Rather, Singh only challenges whether Opus
Charteredhas standing. D.E. 13, at 9 (“The Opus Group (specifically, ‘Opus Chartered Issuances
S.A., Compartment 127’) does not have Article 11l standing to pursue the claims of #ss.[9]l
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Aug. 26, 2009) (distinguishinguff where “[movant’s] action was brought not in the name of an
investment advisor, however, but rather in the name of [the movant, itself], whichlyactua
purchased shares [at issue] and allegedly suffered an injury in fact from thosesgsi’ghBy
comparison, an assignee has legal standing because it possesses legal title to the claim, and
therefore has legal title tond has suffered, the injuip-fact that occurred.”Aguilar, 2018 WL
1960444, at *6 (citingprint Commc’ns Co., L.P. v. APCC Serus.,, 1884 U.S. 269 (2008)see
also W.R. Huff Asset Mgmt. Co., LL649 F.3d at 108 Sprint makes clear that the minimum
requirement for an injuryn-fact is that the plaintiff have legal title to, or a proprietary interest in,
the claim.”)

Here,Opusmaintains that it has “held legal title to the securities at issue in this action at
all relevant times'and that it “owns the Eros securities at issu2.E. 15, at 8-9see alsd.E. 8-
4. Singh presents no evidencette contrary As such, kBcause @us has legal title to the
securities at issuét has sufferedan injuryin-fact as a result of Defendants’ allegaalawful
conduct Accordingly, Singh’s second argument fails to refytuss presumption of lead
plaintiff.

Because Singh has not rebutted the presump@guuss motion to be appointed lead
plaintiff is GRANTED.

C. Motion to Appoint Lead Counsel

The PSLRA also states that “[tfjhe most adequate plaintiff shall, subject topttoalpof
thecourt, select and retain counsel to represent the class.” 15 U.S.G4&J@)(B)(v). Here
Opushas selected and retain€@ancy Prongay & Murray LLRo serve adeadcounsel, and
Carella ByrneCecchi Olstein Brody & Agnello, P serve asiaisoncounsel for the clas®D.E.

8-1,at9. After reviewingthefirms’ resumes, D.E3-6, 87, the Court finds thabothfirms have
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substantial experience litigatisgcurities fraud class actioasd are thus “competent to fulfill the
duties of lead counsel and liaison counséléiwis 2016 WL 7042075, at *5As a resultOpuss
motion to appoint lead counsel@RANTED.
II. CONCLUSION

For the foregoing reasonse parties’ motions to consolidate, D.E. 5, 6, 7, 8, are
GRANTED. Opuss motion for appointment of lead plaintiff and class counsel, D.E. 8, is
GRANTED. Singh’s motionfor appointment of lead plaintiff and class counsel, D.E. 5, is
DENIED. The remaining motion®r appointment of lead plaintiff and class counsel, D.E. 6, 7,

areDENIED as moot. An appropriate Order accompanies this Opinion.

Dated:April 14, 2020
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