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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

GREGORY LYONS Civil Action No. 19-17051 (SRC)

Plaintiff, OPINION & ORDER

V.

COSTCO WHOLESALECORPORATION
etal.,

Defendans.

This matter comes before the Court uponrtiodion to remand filed by Plaintiftregory
Lyons (“Plaintiff” or “Lyons”). Defendant Costco Wholesale Corporafitefendant”or
“Costcd’) opposes the motion. The Court has reviewed the parties’ submissions and proceeds to
rule without oral argument, pursuant to Federal Rule of Civil Procedure 78.

Briefly, this personal injury action arises out of an August 4, 2017 incident at a Costco
store located iMeterboro, New Jersey. Lyons alleges that, on that day, he was shopping at the
Costco and requested the assistance of a Costco employee with loading some heavy boxes,
containing furniture Lyons wished to purchase, onto dollies so that they could be moved to the
checkout lanes. Thereafter, after purchasing the merchandise, Lyons wheeleddseadoié
van. Again, with the assistance of the Costco employee, Lyons attempted to load the boxes into
his vehicle. According to the Complaint, the Costco employee dropped his end of a box and
caused.yons to suffer a torn bicep.

Lyons filed suit in the Superior Court of New Jersey, Bergen County, on or about August

2, 2019. He named Costco as a Defendaaintiff also named fictitious “John Dbdefendants,
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alleging that he was injured as a result of Costco employees’ breach of their dutgteomibe
safety of all invitees to the Costco warehouse. Lyons concedes he does yet not knowitye ident
of the Costco employee who allegedly dropped the box but asserts that he will learn itye ident
in discovery. Lyongurther asserts thalis individual “in all likelihood” is a New Jersey resident
“due to the fact that the employee worked at a Costco Warehouse located in Teterboro, N.J
(Bergen County).” (Pl. Br. at 2, 1 8.)

Costco removed the action to this Court on August 22, ,285$#ting diversity
jurisdiction, pursuant to 28 U.S.C. 8§ 1332(a)(iLis well-established that for a federal court to
have subject matter jurisdiction under Section 1332(a)(1), there must be complesiéyclive
meaning all plaintiffs must be citizens of ifferent state or states than all defendants, and the
amount in controversy must exceed $75,000, exclusive of interest and costs. 28 U.S.C. §

1332(a)(1)Strawbridge v. Curtiss, 3 Cranch 267, 2 L.Ed. 435 (1806) (holding that, for

jurisdiction to attach under section 1332(a)(1), there must be complete diversitgrative

plaintiffs and defendants3ge als®wen Equipment & Erection Co. v. Kroger, 437 U.S. 365,

373 (1978) (reaffirming long-standing and undisturbed interpretation of 28 U.S.C. § 1332(a)(1)
as standing for the rule that “diversity jurisdiction does not exist unless each deisralant

citizen of a different State from each plaintiff Plaintiff moves for remand of the actibased

on the argument that once the identity of the Costco employee is discammgiete diversity

will be destroyed. Lyons, who is domiciled in New Jersey, maintains that the individual,
currently named as‘dohn Doe” defendants likely to be a New Jersey domiciliapnd thus

Costco’s assertion that diversity jurisdiction exists is erroneous.



Plaintiff's argument is unavailing. The federal statute governing removal oficivins,
28 U.S.C. § 1441, clearly provides that “[ijn determining whether a civil action is remarable
the basis of the jurisdiction under section 1332(a) of this title [28 U.S.C. § 1332(a)], the
citizenship of defendants sued under fictitious names shall be disregarded.” 28 U.S.C. 8
1441(b)(1). The Third Circuit, in a non-precedential opinion, considered the possibility that
where a plaintiff provides sufficient information to know the specific identityddgfandant with
a fictitious or partial name, an argument might be made that Section 1441(b)(1)’s ru@idoes

apply. Brooks v. Purcell, 57 F. App’x 47, 50-51(3d Cir. 2002). That hypothetical situation is not

presented here. The individual whom Plaintiff insists will ultimately be revealachardiverse
defendant is merely identified as an employee of Costco and named as a purelydfitidhn

Doe” party. Moreover, Plaintiff's assertion that this unknown person is most likely ifienic

New Jersey amounts to no more than speculation. Thus, pursuant to 28 U.S.C. § 1441(b)(1), the
Court will disregard the citizenship of all defendantsdsunder fictitious names.

Based on an assessment of the citizenship of the named parties, the Court ctmeiudes
complete diversity of citizenship exists. As set forth earlier, Lyons is donhicilslew Jersey.
Costcois a corporation of the State of Washington with its principal place of business in
Issaquah, Washington, and therefore it is a citizen of Washington. 28 U.S.C. § 1332@x¢l);

Corp. v. Friend, 130 S. Ct. 1181 (2010). The Court also fimatthis action presents the

requisite amount in controversy. Plaintiff has alleged that as a result of Castgbience, he
has “sustained serious injuries resulting in permanent disabilities, wasretjuobtain medical
treatment and to incur expenses for the treatment of said permanepsinjas incapacitated
from pursuing his normal activities and was caused and in the future will continue to rogerie

pain and suffering, all to his loss and damage.” (Compl., § 8.)



Thus, for the foregoing reasons, this Court is satisfied that divgrgggiction exists,
pursuant to 28 U.S.C.8B332(a)(1), at this point in the litigation. Of course, it is axiomatic that
“federal courts have a duty to examine their subject matter jurisdiction at all ctaiges

litigation.” Rose v. City of Allentown, 211 F. App’x 133, 138 (3d Cir. 2007) (citing U.S. Express

Lines, Ltd. v. Higgins, 281 F.3d 383, 388-89 (3d Cir. 2002)). Moredtherfederal statute

governing postemovalprocedure providethat“if at any time before final judgment it appears
that thedistrict court lacks subject matter jurisdiction, the case shall be remag8dd.S.C. §
1447(b). If Plaintiff discovers the identity of the Costco employee allegedly involvid in t
accident and, with leave of Court, amends the Complaint to name this individual as ardgfenda
Plaintiff is free to renew his motion to remand, pursuant to 28 U.S.C. § 1447, assuming that such
individual’s citizenship in fact is not diverse from Plaintiffféowever, based on the information
currently before the Court, the Court discerns no basis for remand of this actioe tmatat

Accordingly,I T IS on this 22nd day of October, 2019,

ORDERED that Plaintiff's motion to remand [ECF 5] be and heredyENIED.

s/ Stanley R. Chesler

STANLEY R. CHESLER
United States District Judge




