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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

VICTOR NICOLASR,,
Civil Action No. 19-17970 (ES)
Petitioner,
V. : OPINION
RONALD EDWARDS, et al.,

Respondents.

SALAS, DISTRICT JUDGE

PetitionerVictor Nicholas R (“Petitioner”) is currently being detained by the Department
of Homeland Security, Immigration and Customs Enforcement (“DHS/ICE”) aHtigson
County Corrections Center in Kearny, New Jers&yn September 13, 201®etitioner filed the
instant Petitiorfor Writ of Habeas Corpus under 28 U.S.C. § 2Zfthllenging his prolonged
detentionduring his removal proceedings. (D.E. No. 1, Petition)r the reasons stated below,
the Court will grantthe Petition.
I. BACKGROUND

Petitioner is a native aratizen of the Dominican Republic(D.E. No. 81, Answer, EX.
A, Notice to Appeaf"NTA") at 3. He was admitted to the United States on or about January
18, 1986 as a lawful permanent residenfld.). On or about September 29, 198@titioner was
convicted of attempted criminal possession of a controlled substance (cocdivejifth degree
in New York state court (Id.). On or about March 24, 1993 Massachusetts state court

convictedPetitioner of armed assault with intentmoirderand possession of a firearmld.{.
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On May 24, 2017, Petitioner was taken into custody by ICE. (D.E. NoABsyer, EX.

B, Form 1830). The same day, Petitioner was served with NTA charging him with
removability pursuant to section 237@)B)(i); 237(a)(2)(C); and 237(a)(2)(A)(iii) of the
Immigration and Nationality Act. (NTA at 3. On July 10, 2017, Petitioner appeared for a
master calendar hearing and a bond hearing beforeraigration judge (“IJ’) (D.E. No. 87,
Declaration oElizabeth Burgus (“Burgus Decl.”) f 3). Both hearings were adjourned to August
16, 2017 to allow Petitioner time to seek representatiofid.). The hearings wer¢hen
adjourned to September 27, 201 allow Petitioner time to prepare(ld. § 4. On September
22, 2017, Petitioner filed applications for relief with the immigration coyitd. 1 5. On
September 27, 2017, Petitioner appeared before the immigration court with couresinaed
the allegations and charges of removability, after makewgeral amendments(D.E. No. 84,
Answer,Ex. D, December 10, 2018 IJ Decisi¢h) Decision). The hearings were adjourned
to November 14, 20170 allow Petitioner additional time to preparéBurgus Decly 6). On
October 10, 2017, Petitioner filean F191 Application for Relief Under § 212(c) of the
Immigration and Nationality Act. (Pettion § 41).

On November 14, 2017, Petitioner appeared for a bond hearing pursulantate.
Shanahan804 F.3d 601 (2d Cir. 2015)Upon conclusion of the bond hearing, the 1J denied bond.
(D.E. No. 81, Answer,Ex. E, November 14, 2017 Bond OrjlerThe master calendar hearing
was adjourned to January 8, 20t@allow Petitioner additional time to preparéBurgus Decl.

1 8). On Jamary 29, 2018, the hearing was adjourned to February 12, @Daow Petitioner

time to prepare.(ld. 1 9. On February 12, 2018, Petitioner appeared for the master calendar
hearing, with counsel.(ld. § 10. The hearing was adjourned to March 7,2@lue to illness of
Petitioner’s counsel.(Id.). On March 7, 2018the master calendar hearing was adjourned to
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April 3, 2018 to allow Petitioner time to prepare(ld. § 11). On April 2, 2018, Petitioner filed
a motion to terminate proceedings with themigration court. (Id. 1 12. On April 3, 2018,
Petitioner appeared for the master calendar hearing with coufidelf] 13. The hearing was
adjourned to May 23, 2018 allow ICE time to respond to the motion to terminaged.). On
May 2, 2018, ICE submitted its brief in opposition to Petitioner’'s motidartoinate and a Form
[-261 Additional Charges of Inadmissibility/DeportabilitfPeition §55). The May 23, 2018
hearing was subsequently adjourned to June 27, B91Be immigratiorcourt. Burgus Decl
14). However, the June 27, 2018 hearing was adjourned to August 2, 2018acuedftonction
of theaudio/visual equipment. Id; 1 15. On August 2, 2018, Petitioner appeared for a master
calendar hearingand the 1J denied P&tiner's motion to terminate.(ld. I 16. An individual
hearing on the merits of Petitioner's applications for reliaéadjourned to October 2, 2018.
(Id.). On October 2, 2018, the immigration court conducted an individual hearing on the merits
of Pditioner’s applications for relief. (Id. 1 17. At the conclusion of the hearing, the 1J reserved
decision. [d.). On November 6, 2018, Petitioner appeared with counsel again before the
immigration court, and the 1J reserved decisiqid.). On Decerber 11, 2018, the I1J issued a
written decision denying Petitioner's applications for relief and ordered hinovesin (1J
Decision. On January 9, 2018, Petitioner appealeddhdecision to the Board of Immigration
Appeals (“BA”). ([Burgus Decl. 1 20 On June 6, 2019, the BIA issued a decision indicating
that part of the digital audio recording of the October 2, 2018 hearing was miggiagiion |
64). The BIA returned theaseto the immigration courto take any necessary steps to enable
preparation of a complete recordld.).

On July 29, 2019, Petitioner appeared at a master calendar hearing before the 1Jawhich w
adjourned to August 7, 201® allow Petitioner time to prepare(Burgus Decl. 1 22 On July
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31, 2019, the immigration cowtljourned the hearing to August 29, 201@d. 1 23. On August
13, 2019, the immigration court advanced the hearing to August 21, 2019} 24. On August
21, 2019, Petitioner appeared before the 1J and filed a motion to compel productioniof certa
documents. I€. 1 25. The hearing was adjourned to September 16, 20 low ICE time to
respond to the motion to compelld.). On September 16, 2019, Petitioner appeared for an
individual hearing, at the conclusion of which thedderved decision (Id. § 2§. On October
21, 2019, the 1J issued a written decision denying Petitioner’s applications for relief aretl orde
him removed. (Id.). The 1J also issued an order of administrative return/certification of
Petitioner’'s proceadgs back to the BIA. (Id.). Petitioner's appeal before the BIA remains
pending. Id.).

On September 13, 2019, Petitioner filed the instant Petition. (D.E. No. llargdes
that: {) his prolonged detentioviolates the Due Proce§3ause of the Fifth Amendment tie
U.S. Constitution (Petition I 8) (ii) his mandatory detentiomore than seventeen years after
Petitioner’'srelease froncustody for the offens&iggering detention violates the Due Process
Clause of the Fifth Amendment tife U.S. @nstitution(id. 119 & 12); (iii) mandatory detention
of Petitionerdespite his substantial challenges to deportation viogatess.C § 1226(c) and the
Due Proces£lause of the Fifth Amendment dfie U.S. Constitutior{id. { 10) and (v) the
Government’s warrantless arrestiR#titioner violate$ U.S.C 8§ 1226 and thEourth Amendment
of theU.S. Constitution(id. 1 11)
. DISCUSSION
A. Legal Standard

Under 28 U.S.C. § 2241(c), habeas relief “shall not extend to a prisoner unlg@ge .is
in custody in violation of the Constitution or laws or treaties of the United Sta2&.U.S.C. §
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2241(c)(3). A federal court has subject matter jurisdiction under § 2241(c)(3) if two requiteme
are satisfied:i] the petitioner is “in cstody,” and if) the custody is alleged to be “in violation of
the Constitution or laws or treaties of the United States.” 28 U.S.C. § 2241a(8)tg v. Cook
490 U.S. 488, 490 (1989).

TheCourt has subject matter jurisdiction over this Petition under § B24ause Petitioner
(i) was detained within its jurisdiction, by a custodian within its jurisdiction, at theharféed
his Petition,see Spencer v. Lemr&3 U.S. 1, 7 (1998) argtaden v. 30th Judicial Circuit Coyrt
410 U.S. 484, 4895, 500 (1973); andi] asserts that hidetention is not statutorily authorized
seeZadvydasv. Davis 533 U.S. 678, 699 (2001¢havezAlvarez v. Warden York Cty. Prison
783 F.3d 469 (3d Cir. 201piop v. ICE/Homeland Sed56 F.3d 221, 234 (3d Cir. 2011).
B. Analyss

Federal law sets forth the authority of the Attorney General to detain alieesavail

proceedings. Title 8 U.S.C. § 1226 governs the pemovatorder detention of aalien. Section
1226(a) authorizes the Attorney General to arrest and to detain or release, an aliewy, @endi
decision on whether the alien is to be removed from the United States, except dsdpnovi
subsection (c). Section 1226(a) provides, in @heypart:

(a) Arrest, detention, and release

On a warrant issued by the Attorney General, an alien may be arrested and
detained pending a decision on whether the alien is to be removed from the
United States. Except as provided in subsection (c) of this section and

pending such decision, the Attorney General-

(1) may continue to detain the arrested alien; and
(2) may release the alien-on

(A) bond of at least $1,500 with security approved by, and containing
conditions prescribed by, the Attorney General; or

(B) conditional parole; . . .



Certain criminal aliens, however, are subject to mandatory detention pending the outcome
of removal proceedings, pursuant to 8 U.S.C. § 1226(c)(1), which provides in relevant part:

The Attorney General shall take into custody any alien who—

(A) is inadmissible by reason of having committed any offense
covered in section 1182(a)(2) of this title,

(B) is deportable by reason of having committed any offense
covered in Section 1227(a)(2)(A)(ii), (A)(iii), (B), (C), or (Dthis
title,

(C) is deportable under section 1227(a)(2)(A)(i) of this title on the
basis of an offense for which the alien has been sentence[d] to a term
of imprisonment of at least 1 year, or

(D) is inadmissible under section 1182(a)(3)(B) of this tdte
deportable under section 1227(a)(4)(B) of this title,

when the alien is released, without regard to whether the alien is

released on parole, supervised release, or probation, and without
regard to whether the alien may be arrested or imprisoned again fo

the same offense.

Here, both parties agree that Petitioner is detained pursuant to § 1226(c) Hexzapsgeal
of his removal order remains pending with the Bl&ee8 C.F.R. § 1241.1

In Demore v. Kim538 U.S. 510 (2003)he Suprem€ourt determined that § 1226(gas
facially constitutional as “[d]etention during removal proceedings is a constially permissible
part of that process.”ld. at 531. In reaching this conclusion, the Court noted that in most cases
detention under the statute lasted only a month and ,aahdlthat even in cases where an appeal
was taken to the BIA, detention pursuant to 8 1226(c) lasted an average of four. mdnths
529. Thus, the Supreme Coundicatedthat detention under the statute was often brief and had
a defined beginning and end point at the conclusion of removal proceedohgBecause the
Court found the statute constitutional, it rejected Petitioner’s challengelexaghtPetitioner had

spent a period of approximately six months in detentidd. at 530. Thus, afterDemore



detention for less than six months was insufficient to support an as-applied challdeggntion
under the statute.

The Third Circuit considered whether a petigonwvas entitled to a bond hearing nearly
three years into his detention under § 122&{d)iop, 656 F.3dat 223—-26. The Third Circuit
heldthat “when detention becomes unreasonable, the Due Process Clause demands a hearing, at
which the Government bears the burden of proving that continued detention is necessalty to fulf
the purposes of the detention statutéd. at 233. The Third Circuit emphasizetthat Demore
relied on the facthat “mandatory detention pursuant to § 1226(c) lasts only for a ‘very limited
time’ in the vast majority of cases,” aritterefore the result inDemore“may well have been
different” if the petitioner’'s detention had been “significantly longer thamatlezage.” 1d. at
233-34 (quotinddbemore 538 U.S. at 529 & n.12). The Third Circuit thus interpreted § 1226(c)
to “contain[ ] an implicit limitation of reasonableness: the statute authorizes onigatoan
detention that is reasonable in lengthld. at 235. Beyond that poirt-which can be determined
only by a “factdependent inquiry,itl. at 233—the statute “yields to the constitutional requirement
that there be a further, individualized inquiry into whether continued detention gsagcto carry
out the statute’s purposed. at 235.

In ChavezAlvarez the Third Circuit again determined that § 1226(c) should be read to
contain an implicit reasonableness limitation, and that detention beyond the point of
reasonablenesabsent a bond hearingiould be unconstitutional. 783 F.3at 475. The Third
Circuit further held that, absent bad faith on the part of Petitioner, “beginningiswadter the
six-month timeframe considered @emoreand certainly by the time [the petitioner] had been
detained forone year, the burdens to [the petitioner’s] liberties [will outweigh] any juestiiic
for using presumptions to detain him without bond to further the goals of the statdtet 478.
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As in Diop, the Third Circuitagain emphasized the “use of a balancing framework [that] makes
any determination on reasonableness highlydpetific.” Id. at 474.

In Jennings v. Rodrigue438 S.Ct. 830 (2018), the Supreme Court reversed the Ninth
Circuit's holding that 1226(cHid not authorize prolonged detention without a bond hearing.
Applying the canon of constitutional avoidance, the Ninth Circuit had construed § 1226(c)
require an automatic bond hearing before the immigration jufigesix months of detention.
See Rodriguez v. Robbji@)4 F.3d 1060, 10485 (9th Cir. 2015). The Court rejected the lower
court’s “implausible construction” and remanded for the Ninth Circuit to demidthe first
instance whether due process requires a bond headiegnings 138 S.Ctat 84247, 851. As
such, the Court idenningsexpressly declined to consider the issue of whether unreasonably
prolonged or indefinite detention under 8 1226(c) comports with constitutional due process
requirements. See Lopez v. Sessioh®. 184189, 2018 WL 2932726, at *13 (S.D.N.Y. June 12,
2018) (“The Court did not reach the merits of the constitutional challenge beforeeadih®lding
that there was no statutorgguaranteed right to ‘periodic bond hearings’ under Sections 1225(b)
and 125(c).”). Postdennings a petitioner may still bring an applied challenge to his
prolonged detention.SeeDrydenv. Green 321 F.Supp.3d 49601 O.N.J.2018)(finding that
asapplied challenges remain viable pdstinings.

In sum,Jenningsabrogatd the Third Circuit’'s holdings iDiop andChavezAlvarezto the
extent those decisions rely on constitutional avoidance and read an implicitidimitd
reasonableness into § 1226(cAlthough the Third Circuit has not yet provided explicit guidance
to lower courts regardinggst-Jenningschallenges to prolonged detention under § 1226(c), it
stated in dicta thatJenningsdid not call into question our constitutional holdingDiop that
detention under § 1226(c) may violate due process if unreasoloaigly Borbot v. Warden
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Hudson Cty Corr. Facility, 906 F.3d 274, 278 (3d Cir. 2018) (finding that the reasonableness
inquiriesit performed inDiop andChavezAlvarezareinappropriate in the context of 8 1226(a)).
Courts in this district have found tHahe postlenningsasapplied analysis, as it turns out, is very
similar, and perhaps identical, to the former analysis uDagy.” See Glennis H. v. Rodrigyez

No. 1816439, 2019 WL 2866069, at *2 (D.N.J. July 2, 20t9Yhether detention underl®26(c)

is constitutional continues to be a function of the length of the detewti@neby the constitutional
case for continued detention without inquiry into its necessity becomes more and mect asisp
detention continues Thus, at some point, detention under § 1226(c), in an individual case, may
become so unreasonable as to amount to an arbitrary deprivation of liberty ioriofatie Due
Process Claugg(internal citations and quotations omitted).

Here, Petitioner has been detained doer 30 monthsand argues that his continued
detention under 8 1226(c) without a bond hearing violates his due process Rgggondents
acknowledge that Petitioneray stillmake an aspplied challenge to his prolonged detention, but
argue that Petitionefcannot meet his burden of showing that his detention has become
unconstitutional as applied to him merely due to the length of his appeals process, pwrticular
when there has been no indication that his detention has become inconsistent with theopurpose
8 U.S.C. §1226(c). (D.E. No. 8, Answer at 10).

As a general matter, courts in thiistrict have found detention for a year, or just over a
year, insufficient to support an as-applied challenge to a § 1226(c) detentidepoisiys See
e.g, Charles A. v. GreenNo. 181158, 2018 WL 3360765, at *5 (D.N.J. July 10, 2018pnger
periods of detention without a bond hearing, however, have been found to violate due process.
SeeGlennis H, 2019 WL 2866069, at *81 months)Pryce v. GreenNo. 18-3501, 2019 WL
2118785 (D.N.J. May 15, 20192 months)Oscar B. v. WarderEssex Cty. Corr. FacilityNo.
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18-11524, 2019 WL 1569822, at *3 (D.N.J. Apr. 10, 20% months);Thomas C. A. v. Green
No. 181004, 2018 WL 4110941, at+*b6 (D.N.J. Aug. 29, 2018) (15 month&);A. v. GreenNo.
18-3436, 2018 WL 3742631, at *4 (D.N.J. Aug. 7, 2018) (19 mon@e)ps L. C. v. Greer2019
WL 1110388, at *3 (D.N.J. Mar. 11, 2019) (27 monthmjt see Selvin M. R. v. Gret019 WL
981651, at *3 (D.N.J. Feb. 27, 2019) (finding that detention for fourteen months that is largely the
result of his own requests for continuances or other delays in his proceedings did not justffy habea
relief).

Here, the Court need not decide whether detention for six months to a year (yr @light
a year) is unreasonable, as Petitioner has been detaingppfoximatelytwo and a half yeays
well beyond the ongear discussedin ChavezAlvarez While acknowledging that “the
immigration court adjourned the matter saveral occasions and that the proceedings were
lengthened due to the fact that the full record of proceedings was not available to the BI& upon i
initial review of Petitioner's appedl Responderst nevertheless contend that none of the
adjournments werthe result of bad faith antherefore detention remains reasonabléD.E No.
8, Answerat12-13).

Having undertakethefact sensitive inquiras delineated iDiop andChavezAlvarez the
Court finds that Petitioner’'s 30 month detention in Hudson County Correctional Fauwilityno
evidenceor even allegatiomf Petitioner's bad faitln his underlying immigration proceedings
anda substantial portion diie delayattributableto the immigration courthe Court finds that his
detention has become unreasonably prolonged such that due process requiregitimar Peti

afforded an individualized bond hearing before an immigration judgeat bond hearing shall
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be conducted pursuant to the procedures and standards outlidie@.inSee Badbot, 906 F.3d at
279 (noting thabiop places the burden of proof on the Government in § 1226(c) dases).
1. CONCLUSION

For the foregoing reasons, the Petitiogrisnted® An appropriat@rderaccompanies this

opinion.

s/ Esther Salas
Esther Salas, U.S.D.J.

L With regard to Respondest argument that Petitioner2017 Lora hearingdoes not permit him to receive

another bond hearinthe Court disagreesin Kwasi A. v. EdwardsNo. 18-15029, 2019 WL 3219157, at *5 (D.N.J.
July 17, 2019), the court found that@ara hearing six months aftétetitionerwas detained did not preclude a finding
that Petitioner was entitled to a bond hearing whegtitioner a[d] now been detained for atal of three years and

eleven months, and his last individualized bond hearing under § 1226(c) wasthesegnda-half yearg[prior].

Id. The Court further explained that Petitionedstentionexceededhe 35 months that the Third Circuit found
prolonged inDiop, andthathis case may continue for yearsd.

Here, Petitioner'd ora hearing was over two years agmd his case may continue for yearsloreover,
Petitioner has alleged, and Responsgelonot substantivelgispute, that thhearing did not comport with due process
because thkurden was improperly placed on Petitioner to show he was entitled to bond insiefite@overnment
which was contrary to the requirementd.ofa. (Peition § 86;D.E. No. 8, Answerat12 n.J.

2 Because the Court finds Petitioner is entitled to relief on the first ground Belition, it need not address
his remaining argumentsHis request fooral argumen(D.E. No. 10) is likewise ehiedas moot.
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