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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

FREDERICK ALEXANDER M.D., and
PEDIATRIC SURGICALCARE LLC, Civil Action No. 19-18287
Plaintiffs,
OPINION
V. I
HACKENSACK MERIDIAN HEALTH, et al.
Defendants

John Michael Vazquez, U.S.D.J.

This case arises out of Defendant Hackensack Meridian Health’sH*HMnd Defendant
Hackensack Meridian Health Palisades Medical Center Foundation’s (“PMC” andetogyétin
HMH, the “Hospitals”} terminationof Plaintiff Dr. Frederi& Alexander’s clinical privilegest
their facilities D.E. 4("FAC”). Plaintiffs allegeamong other thingthatthe Hospitalserminatel
Dr. Alexander’s privilegesn furtherance of a conspiracy to restrBin Alexander’'s competition
with anothergroup ofphysicians. Pending before the Court is Defendants’ motion to dismiss
Plaintiffs’ FAC pursuant to Federal Rule of Civil Proceddb)(6) for failure to state a claim.

Defendants do not challenge the sufficiency of the allegations as to the giitme conduct.

! Plaintiff pleads HMH as “Hackensack Meridian Health a/k/a HMéspitals Corporation a/k/a
Hackensack University Medical Center.” For purposes of this Opinion, referendé@HaosHall
refer to each oHackensack Meridian HealttHMH Hospitals Corporation, ant#lackensack
University Medical Cente

2 Plaintiff pleadsPMC as “Hackensack Meridian Health Palisades Medical Center Foundation
a/k/a Palisades Medical Center.” For purposes of this Opinion, referent&CaHall refer to
each of Hackensad¥eridian Health Palisades Medical Center FoundatimtPalisades Madal
Center
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The Court reviewed the parties’ submissions in support and in opp8dsitidrdecided the motion
without oral argument pursuant to Fed. R. Civ. P. 78(b) and L. Civ. R. 78.1(b). For the reasons
stated below, Defendants’ motion to dismisgrantedin part and denied part.

l. BACKGROUND

A. Introduction

Dr. Alexander is a boardertified pediatric surgeamhowas the Chief of Pediatric Surgery
at HMH from 2007 to 2011FAC 1 A. Dr. Alexandewoluntarily resigned from that position in
June 2011 to pursue private practi¢e.  65. Dr. Alexander conducts business through Plaintiff
Pediatric Surgicalcare, L. Dr. Alexandemaintained clinical privileges at HMHntil June 9,
2017, when HMH suspenddatdem Id. PMC, in turn,suspendedr. Alexander’s clinical
privileges on January 25, 20181.

Plaintiffs claimthatthe Hospitals improperly suspendad Alexander’s clinical privileges
to eliminatehis competition withpediatricians fromNew York University Lagone Medical
Center (the “NYU Group’)who HMH began collaborating with in 2012 aftar. Alexander left.
Seeid 1 413. Plaintiff allegethat the process HMHsedto suspenand ultimately termin&tDr.
Alexanderviolated the* Constitution and Bylaws of the Medical and Dental Staff of HUNiGe
“Bylaws”). See id{ A.

Starting in January 2015 and continuing through September 2016, HiMbedly
subjectedr. Alexanderto abaseless and retaliatory peer revi&pecifically,Defendant Medical

Executive Committe€Df Hackensack University Medical Centghe “MEC”)* chargedDr.

3 Defendant’s brief will be referred to as “Def. Br.” D.E.Raintiffs’ opposition will be referred
to as “PIl. Opp.” D.E. 11; andefendants’ reply will be referred to as “Def. RédD.E. 12.

4 The MEC is a disciplinary body of individuals empowered to investigate concerns regarding
clinical competence, patient care, and violations of medical center idleg] 3435. The MEC
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Alexander with “misuse” of HMH’'s ER and subjected himageer review(the “ER Peer
Review”) by other physicians at HMHILd. {1 10203. Plaintiffs allegethat the MEC’s decision
to conducthe ER Peer Revietin-house”instead of retaining an outside clinician was improper.
Id. § 103. Based on thimdings of the ER Peer Reviethe MECappointeda committee (the
“Baker Committee”) to investigate the charge thatAlexander had misused HMH'’s ERd. |
107. After its investigation, the Baker Committessued a report stating that it did not find “any
clear or demonstrable deviation from an ethical manner of practicing, or of tinghé patient’s
interest first.” Id. ffff 108,109. As a result, o September 22016, the MEC dadednot to revoke
Dr. Alexander’s clinicalprivileges, butallegedlydid ordera secretprofessional performance
evaluation (“FPPE”) Id. 1 110. Plaintiffs claim that theMEC did not informDr. Alexander of
the Barker Committee’s findings or about the FPPE to K2epAlexander‘uninformed” and
“vulnerable.” Id. 1 113.

While the Baker Committee’s investigation was under#daintiffs claim thaHMH was
simultaneouslymanipulating HMH’s ER calroster and internal referral systeim stifle Dr.
Alexanders business. Id. 1 75. Plaintiffs allege thaHMH removedDr. Alexander from the ER
call roster and placed him and another independent pediatric surgeon on a “secondary sham on
call schedule” even though the NYU Group did not have enough members to cover the call
schedule.Id. § 7678. HMH alsotransferred patient® theNYU Group without notifying Dr.
Alexanderand without regard to patient preferencdd. {1 81, 85. According to Plaintiffs,
members of the NYU Group also pressured-spicialist doctors at HMH to refpatientsto the

NYU Group and noto Dr. Alexander.Id. § 89. The MEC ultimately reinstatddr. Alexander to

is also empowered to make staff privilege recommendations at HMH and to tadaticeractions.
Id. 1 36.



the ER call schedule after determining that the manipulation of ttalbeystem was “unfair.”
Id. T 79.
B. The Suspensiorand Termination Proceedings

On June 9, 2017, Defendant DMartin Karpehtold Dr. Alexander that HMH had
summarily suspendeDr. Alexander’sclinical privileges. Id. § 118. A letter informedr.
Alexanderthat HMH based the suspension on “safety issues” related to his care qiatiea¢s
(the “Original Cases”) Id. § 119. Pursuant to the Bylaws, Dr. Alexander requested a hearing
beforethe Defendant Ad Hoc Committétearing Panedt Hackensack University Medical Center
(“AHC"). Id. § 120. The AHC consisted of three physicians from the MEC that reviewed the
MEC’s summary suspension of Dr. Alexandé&t. q 40.

The AHC conductedhearing on June 13, 20{the “AHC Hearing”) Id. {1 124. Plaintiffs
allege severamproprieties as to thAHC Hearing First, the MEC failed to provida specific
rationale for Dr. Alexander’suspension Id. § 122. Secondthe AHC permittedhe MECto
producethe relevant medical records for the first time on the day ofidlaging thus depriving
Dr. Alexander of the opportunity to review the recorgprepare Id. I 124. Third, the AHC
permitted thénearingto go forward even thoughe Bylaws obligateche MEC to first investigate
the alleged conduct, which was not doiek. § 134. Fourth the AHC improperly failed to issue a
report memorializing its final decisiond. I 136.

Plaintiffs further claim thatwitnesses at the AHC Hearing were either unqualified or
biased. Plaintiffs allege that even tholgfendanDr. Keith Kuenzlerdid not review the medical
recordsof the“Original Cases’beforethe suspension wasiposed, the AHGtill permitted Dr.

Kuereler to testify as an expert witness against Dr. Alexandéedtearing Id. § 129. Plaintiffs



addthatthe AHC should not have permittBd. Kuenzlerto testify because he directly competed
with Dr. Alexander for patientsld. I 128.

The AHC decided to uphold Dr. Alexander's summary suspenser] 136. In light of
the AHC’s decision, the MEC met on June 21, 2017 (the “June MEC Meeting”) to consilder furt
action against Dr. Alexander. The MEC did not permit Dr. Alexander or his eldiongppear or
present evidence at theeeting butallegedlytook new testimony from another physiciar-HH
who did not testify beforthe AHC. Id. § 143-46.Plaintiffs allege thathis new evidencdalsely
indicatedthat the'Patient Safety Committee” had reviewed eginal Casesld. I 147. Based
on the AHC'’s decision and the new evidence presented at the June MEC Meeting, the MEC
recommended that Dr. Alexander’s medical staff appointment and clinicdegesibe revatd
at HMH. Id. { 158. Following the MEC’s recommendation, HMH submitted a Health Care
Professional Responsibility and Reporting Enhancement Act report to the New Jetiseyn if
Consumer affairs Id. § 159. According to Plaintiffsthe report falsely indicatedthat Dr.
Alexander’s clinical privileges had been revoked due to “incompetency which relagzsedgvo
patient care or safety” and “professional misconduct which relates advergedyiént care or
safety.” Id. HMH made a similar reporb tthe National Practitioner Data Bankl. 1 160.

Pursuant to Article 1X of the Bylaws, Dr. Alexander appealed the AHC’s detation on
June 27, 2020ld.  162. The hearing started on October 9, 207ended on July 12, 2018 (the
“Article IX Hearing”) andwas held orfourteen separatevenings Id.  171. Defendant Article
IX Hearing Panel At Hackensack University Medical Center (the “Hearing Pamesided over
thematter The Hearing Panel was composed of three unidentified physicians and one attorney,
Defendant Richard J. Webb, Eslgl. T 45. Underthe Bylaws, the Hearing Paneldiide power

to review the MEC'’s adverse recommendatiolas.| 46.



As with the AHC Hearing andhe June MEC Meeting, Plaintiffs allege numerous
deficiencies with the ArticldX Hearing. Plaintiffs first take issue withthe Hearing Panal
decision not to dismis&3 “new’ casegthe “Added Cases’df alleged misconduc¢hatthe MEC
advancedn support of the AHC’s decision to suspend Dr. Alexander’s priviledgesy 164.The
Added Cases occurred before the AHC rerdigszecommendation yetere not presented during
the AHC Hearing Id. § 165. In addition, 15 of the Adde@s$es either occurred before the MEC
assembled the Baker Committee or were formally investigated by the Baker Comlidit{e£66.
The Hearing Panealenied Dr. Alexander’s motions to dismiss the Added Cadse§. 175.

Plaintiffs alscallege thatheHearing Paneksuedseveral incorrect procedural decisiens
on the advice oVebb—that rendered the ArtickX Hearing unfair.Sedd. 1176-205. Plaintiffs
claim that the Hearing Panehproperly (1) precluded Dr. Alexander from presenting certain
expert testimonyid.  177; (2) limited Dr. Alexander to one live expert witness for the Original
Cases and prohibited Dr. Alexander from presenting live expert testimony on the Added Cases
while the MEC was permitted to present live expert testimony on all the Added [©a§ 178;

(3) barred written expert witness repoits § 182; (4) limited Dr. Alexander’s witnesses, while
similar limitations were not placed on the ME T 183; (5) permittedon-pediatric surgeons to
present expert testimormn pediatric surgery cased. T 184 208; (6) limited Dr. Alexander’s
counsel to written crossxamination questions for certain witnesses and alteredlexander’s
counsel’s proposed writtenquestions,id. f 18586; (7) prohibited Dr. Alexander from
interviewing potentially relevant witnessed. ffff 18889; (8) ordered the sequestration of Dr.
Alexander’s witnesses while the MEC’s witnesses were not sequestergd 95; (9) permitted
the MEC to violate scheduling ordersl. § 196 and (10) permitted the MEC tdisclose and

produce documentary and testinarevidenceon a delayed basigl. I 196.



The Hearing Panetoncludedthat the MEC had established sufficient basispy a
preponderance of the evidente suspend and terminate Dr. Alexander’s clinical privileges at
HMH. Id. 1 232. As a resulton January 8, 201®efendaniExecutive Committee of the Board
of Governors of HMH (the “Executive Committe&™cted to finally revokeDr. Alexandeis
privileges and appointment to the medical s&fiHMH. Id. Pursuant to PMC’s bylaws, on
January 25, 201Dr. Alexander’s clinical privileges were also revoked at PMC because of the
Executive Committee’s revocatiaieterminéon. Id. T A.

On February 4, 2019, Dr. Alexander appealed the Hearing Panel’s detisi236. he
panel (the “Appellate Panel”) appointed to review the Hearing Panel's decisiaimonaly
rejected and reversed the Hearing Panel’s decistbrf] 241. The Appellate Panel found that the
MEC failed to engage in collegial interventimnthe first irstance as required by the Bylawsd.

1 243. In addition, the Appellate Padeterminedhat the Hearing Panel’s decision to permit the
MEC to prosecute the Added Cases at the Article IX Hearing wifireupresenting those cases
at the AHC Hearingiolated Dr. Alexander’'s due process rights. § 24951. The Appellate
Panel also concluded that there was insufficient evidence to support the Hearaglg Pan
recommendation to revoke Dr. Alexander’s clinical privilegies.{ 257.

Despite the Appellate Panel’s decision, the Executive Committee referred new tharges
Dr. Alexander falsified medical records (the “Falsification Charges”) to theCMor
consideration.Id.  262. The MEC, in turn, retained DonatharBurroughs to investigate and
evaluate the Falsification Chargdsl. 1 268. The MEC did not permit Dr. Alexander to present

evidence or mke argument concerning tlolarges Id. 1 270. Although Dr. Burroughndings

® The Bylaws empower the Executive Committee to act upon the recommendations of the MEC
concerning suspensions and dismisshlsy 52.
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were notprovided to Dr. Alexander, Dr. Burroughs apparently determined that Dr. Alexander had
falsified medical recordsld.  293. Based on Dr. Burroughs’ findings, the Executive Committee
upheld the MEC’s recommendation to revoke Dr. Alexander’s clinical privileges and mséipbe
onthe staff at HMH.Id.  295. HMH reported its revocation of Dr. Alexander’s privileges to both
the New Jersey Division of Consumer Affairs and the National PractitizetarBank, indicating

that the revocation of privileges was due to “substandard or inadequate care” and igmafess
misconduct which relates adversely to patient care or safietyf 300.

Plaintiffs claim that HMH’s revocatiorof Dr. Alexander’s privilegesharmed Dr.
Alexander’s reputation and depei him of access to the 17 hospitals that HMH owns
significanty damaging his businesd. { 301.

I. PROCEDURAL HISTORY

Dr. Alexander filechis initial Complaint on September 24, 2019. D.E. 1. Plaintifén
filed their FAC on October 252019 adding Pediatric Surgadcareas a Plaintiff. D.E. 4. The
FAC allegeswelvecauses of actior{1) restrair of trade under Section 1 of the Sherman Act, 15
U.S.C. 8§ 1(2) conspiracy to monopolize under Section 2 of the Sherman Act, 15 U.S.3)8§ 2; (
unfair competition under Section 43(a) of the Lanham Act, 15 U.S.C. § ¥ 2Bebch of contract
under New Jersey lawb) judicial review for fundamental fairness under New Jersey I&w; (
violation of due process under New Jersey; l&fy intentional interference with prospective
business advantage under New Jersey l@ndd¢famation under New Jersey la®) festraint of
trade undethe New Jersey Antitrust Act, N.J.S.A. § 5619et seq (10) intentional infliction of
emotional distress under New Jersey laM) yiolation of the Conscientious Employee Protection
Act, N.J.S.A. 34:19, et seq and, (12 trade libel under New Jersey lavd. 1 416538. On

December 24, 201@efendants filed this motion to dismj€3.E. 8,which Plaintifs opposen



January 17, 2020. D.E11 Defendantdiled a reply in further support of their motion to dismiss
on January 27, 2020. D.E. 17.
[I. STANDARD OF REVIEW

Rule 12(b)(6) of the Federal Rules of Civil Procedure permits a defendant to move to
dismiss a count for “failure to state a claim upon which relief can be grantédj.jtithstand a
motion to dismiss under Rule 12(b)(6), a plaintiff must allege “enough tadisate a claim to
relief that is plausible on its face.Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A
complaint is plausible on its face when there is enough factual content “that dwsurt to
draw the reasonable inference that thienl@ant is liable for the misconduct allegedshcroft v.
Igbal, 556 U.S. 662, 678 (2009). Although the plausibility standard “does not impose a probability
requirement, it does require a pleading to show more than a sheer possibility tiesidackeths
acted unlawfully.” Connelly v. Lane Const. CorB09 F.3d 780, 786 (3d Cir. 2016) (internal
guotation marks and citations omitted). As a result, a plaintiff must “allege suiffiagts to raise
a reasonable expectation that discovery will uncoveofiof [his] claims.” Id. at 789.

In evaluating the sufficiency of a complaint, a district court must accepetipleaded
factual allegations in the complaint as true and draw all reasonable inferene@srirff the
plaintiff. Phillips v. Cty. ofAllegheny 515 F.3d 224, 231 (3d Cir. 2008). A court, however, is
“not compelled to accept unwarranted inferences, unsupported conclusions or legal @mnclusi
disguised as factual allegationsBaraka v. McGreeveyt81 F.3d 187, 211 (3d Cir. 2007). If,
after viewing the allegations in the complaint most favorable to the plaintiff, itaegppieat no
relief could be granted under any set of facts consistent with the allegatiomsrt may dismiss
the complaint for failure to state a claineFazio v. Leading Edge Recovery Sa&2910 WL

5146765, at *1 (D.N.J. Dec. 13, 2010).



V. ANALYSIS

Defendants raise three arguments in support of their motion to dismiss: irfl9 atminst
DefendantAHC, Hearing Panel, and Webb are subjeaitber the litigation privilege oguasi-
judicial immunity; (2)Count Eight, for defamatiorails to state alaim; and (3) the trade libel
claim is protected by statutory immunity. Each will be discussed in turn.

A. Litigation Privilege and Related Arguments

Defendants Hearing Panel, AHC, akidebb move to dismiss the FAC based tre
litigation privilege and quasjudicial immunity. Def. Br. at 1115. In addition to addressing
Defendants’ arguments, Plaintiffs point to applicable federal and statgestat The Court
addressePefendants’ arguments first before turning to the statutory arguments raisedijf Plai

1. The Litigation Privilege

New Jersey’s litigation priviledeapplies “to any communication (1) made in judicial or
guasijudicial proceedings; (2) by litigants other participants authorized by law; (3) to achieve
the objects of the litigation; and (4) that have some connection or logical relation tdidhe”ac
Hawkins 141 N.J. at 207. The litigation privilege ensures that “[s]tatements by attorneies par
and their representatives made in the course of judicial or-pguisial proceedings are absolutely
privileged and immune from liability.Peterson v. Ballard292 N.J. Super. 575 (App. Div. 1996)
(citing Erickson v. Marsh & McLennan Co., Ind17 N.J. 539 (1990)). The privilege is absolute

and applies “even if the words are spoken maliciously, without any justification or gatukse

6 As to the litigation privilege,he parties agree that New Jersey tpwverns SeeDef Br. at 13

(citing Hawkins v. Harris 141 N.J. 207 (1995kee alsdl. Oppat 1718 (citingHawking 141

N.J. at 207). Accordingly, the Court will apply New Jersey |8geManley Toys, Ltd. v. Toys R

Us, Inc, No. 123072, 2013 WL 244737, at *2 (D.N.J. Jan. 22, 2013) (“Because the parties have
argued the viability of the remaining claims as though New Jersey substantive laws,applie
Court will assume that to be the cageiting USA Mach. Corp. v. CSC, L{d.84 F.3d 257, 263

(3d Cir. 1999).
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from personal ill will or anger.”Williams v. Kenney379 N.J. Super. 118, 13App. Div. 2005)
(internal qudation marks omitted)(citing DeVivo v. Ascher 228 N.J. Super. 453, 457
(App.Div.1988).

For the first prongDefendantargue that the litigation privilege applied during the AHC
Hearing and the Article IX Hearingecause they were “qugsdicial” proceedings Def. Br. at
14. The privilege “has expanded beyond strictly judicial proceedings” and encompasses “quasi
judicial” proceedings as wellzagami, LLC v. Cottre]l403 N.J. Super. 98, 105 (App. Div. 2008)
(citing Rainier’'s Dairies v. Raritan Val. Farm49 N.J. 552, 559 (199). InZagam] for example,
the court applied the privilege to immunize statements made in connection with a nhligiegpa
license renewal proceedindd. at 111. However, the cases Defendants rely on for this point are
inapposite. Nanavati v. Burdtte Tomlin Men Hosp.does not discuss the litigation privilege.
Seel07 N.J. 240, 249 (1987)Likewise, Zoneraich v. Overlook Hosmlid not mention the
litigation privilege. See212 N.J. Super. 83, 99 (App. Div. 1986). AhéNew JerseyAppellate
Division’s unpublished decision i@asperetti v. Deborah Heart & Lung Ctonly considered
whether the litigation privilege immunized an attorney’s statement in a reportwal&teey’s
Board of Medical Examiners pursuaotN.J.S.A. § 26:2H-12.24)(3); it did not evaluatevhether
the privilege applied during tliefendant hospital’s internal hearing procedusaNo. A-0244-
13T2, 2017 WL 5619212, at *10 (App. Div. Nov. 22, 2017).

Thus, Defendants have not carried their burden to demonstrate that the underlying

proceedings were quasidicial in nature’ Yet, even assuming that the ACH Hearing and Article

" The Court notes Judge Chesler’s decisiobe v. University of Medicine and Dentistiyould
seeminglysupport a finding in favor dbefendants SeeNo. 08-991 (SRC), 2009 WL 1209233
(D.N.J. May 4, 2009)In Le, Judge Chesler found that a medigaiversitys disciplinary hearing
(concerning allegations of the plaintiff cheating on an exam) was-gusial in nature and that,
as a resultthelitigation privilege applied to the plaintiff'slaims for false light and defamation

11



IX Hearing were‘quastjudicial,” the Court finds that the litigation priefje is not applicable.
The privilege “protects attorneys not only from defamation actions, but also from a host of other
tort-related claims.”Loigman v. Township Committee of Tp. Of Middletoidb N.J. 566 (2006)
(concluding the litigation privilege applied to § 1983 clainsge alsdGiles v. Phelan, Hallinan
& Schmieg, L.L.R.901 F. Supp.2d 509, 523 (D.N.J. 2012) (“New Jersey Courts have applied the
litigation privilege to intentional and negligent infliction of emotion distress . . . rahteri
misrepesentation . . . and negligent misrepresentation, fraud, and malicious interferdnce wit
prospective economic advantage” claims. (internal citations omitted)).

However, theThird Circuit hasfound that thelitigation privilege does not immunize
“conductcalculated to thwart the judicial processWilliams v. BASF Catalysts LL.@65 F.3d
306 (3d Cir. 2014)In Williams the Third Circuit held that the New Jersey Supreme Court would
not extend the privilege to allegations that the defendants destrogddlaitated evidence in
connection wittseveral asbestdsased products liability casekl. at 320. The Circuit reasoned
that the plaintiff’s complaint described conduct that impaired New Jersey’sfgotie litigation
privilege. Id. at 318. Thé&Villiamscourt stated that the purpose of the privilege is to “afford the
parties ‘an unqualified opportunity to dgpe the truth of a matter without fear of recrimination,”
whereas plaintiffs had alleged that the defendant lawyers and litigantsyaftitigiiated the search
for the truth and purposefully misled their adversariéd. The Circuit continuedhat the
plaintiff's allegations were outside the core design of the litigation privileg@rotect “a witness,

lawyer, or agent” who makes hurtful or defamatory rematélsat 319. The couih Williams

arising out othe hearing. Followinge, the Court would be inclined to find that the ACH Hearing
and Article IX Hearing wergguastjudicial” such that the litigation privilege applied during those
hearings.But Defendants did not cite k@, so the Court does not rule on that basis. In any event,
assiming that the litigation privilege was applicable, the Court would find that it does nbt reac
the allegations here.
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reasoned that “the [plaintiff's] allegations . . sdebe[d] conduct calculated to thwart the judicial
process” and were therefore more “akin” to fprivileged “malicious prosecution, perjury, and

spoliation” actions. Id. TheThird Circuit further notedhat “the New Jersey Supreme Court has
never immunized systematic fraud designed to prevent a fair proceedtting.”

Here, &ceptingas truePlaintiffs’ allegations concerning the AHC Hearing and Article 1X
Hearing(and the other related proceedind3g¢fendantsarguments fall short becauBdaintiffs’
claims “concern [Defendants’] conduct and not [Defendants’] statemeni#liams 765 F.3d at
319. Plaintifs arenot alleging that Defendants’ statements made in the course of the proceedings
harmedthen rather, Plaintif§ allege that Defendants riggédth the ACH Hearing and Article
IX Hearingto depriveDr. Alexander of a fair opportunity to adjudicate his suspension as part of a
broaderanticompetitiveconspiracy to eliminate his privileges at thesditas. Among other
things, Plaintiffs alleg¢éhatthe AHC permitted the MEC to produdke relevant medical records
for the first time on the day of tieHC Hearing FAC § 124 the AHC improperly failed to issue
a report memorializing its finalecision id. { 136 Dr. Alexander was denieithe opportunity to
interview witnesses before t#HC Hearing and Article IX Hearingseeid. f 187; Defendants
unfairly levelednew charges of misconduagainstlaintiff Alexander just days before tAticle
IX Hearing,id. 1 164; the Hearing Panel and Waeiiproperlylimited Dr. Alexander’s ability to
provide expert testimonyid. § 178; the Hearing Panel and Webb unfairly barred Plaintiff
Alexander’s submission of written expert repoids | 182; and thahe Hearing Panel and Webb
preventedDr. Alexander’s counsel from crogxamining witnessesd. I 185. Plaintiffs further
allege that the Appellate Parielnd that Dr. Alexander’s due process rights were violated during
both hearings anthat there was insufficient evidence to terminki privileges Id. § 241

Despite theAppellate Panel’'s finding, theExecutive Committeestill decidedto revokeDr.
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Alexander’s privileges aiMH, based on new charges levied afieth the AHC Hearing and
Article IX Hearing Id. § 295. In sumPlaintiffs’ claims areessentiallythat the AHC, Hearing
Panel, and Webbactively frustrated the search for truth” aét the Defendants conduct was
“calculated to thwart the judicial processWilliams, 765 F.3d at 31:89. The litigation privilege
does noteachsuch claims.ld. at 319. Defendants’ motion to dismiss Plaintiffs’ claims against
the AHC, theHearing Panel, and Webb based on the litigation privilege is denied.
2. Quasi-Judicial Immunity

Defendants also seek dismissal of Plaintiffs’ claims against the AtéElearing Panel,
and Webb based on the doctrine of qiagicial immunity. Def. Br. 1516. However Defendants
admit that “[iln our research we have not encountered a decision in whicts diave been
asserted against the actual members of the heanmgj paits legal advisor.” Def. Reply at43
Indeed,althougha few of thecases that Defendants cite discuss guescial immunity, none
address the doctrine in the context @irevatehospital’s peereview hearings, as here.

Judicial immunitygrants judge$absolute immunity from claims for damages arising out
of the performance of their judicial dutie§avadjian v. CarideNo. CV 1816381 (FLW), 2019
WL 6975102, at *2 (D.N.J. Dec. 20, 2019) (citiSgqump v. Sparkmad35 U.S. 349, 3556
(1978)). “Absolute judicial immunity also extends to nonjudicial officers for clagfeting to the
exercise of judicial functions.id. (citing Butz v. Economqu438 U.S. 478, 5123 (1978)).
“Specifically, ‘quasijudicial’ absolute immunity may extend tadividuals tasked with
performing functions that are judicial in nature, such as administrative law jadgeagency
hearing officers when performing adjudicative functions within executive agendiks

Nearly allcaseselied on byDefendants involved state actorSavadjian v. CarideNo.

CV 1816381 (FLW), 2019 WL 6975102, at *glismissng the plaintiffs’ claims againsthe
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Commissioneof the Department of Banking and Insurance based on the doctrine ejuglicisil
immunity); Jodeco, Inc. v. Hanr674 F. Supp. 488, 498 (D.N.J. 19&dismissing claims against
the mayor and zoning and planning boards of townsbge alsdBass v. Attardi868 F.2d 45, 49
(3d Cir. 1989).Here,Defendantsrenot alleged to be state actoldoreover,Bryan v. James E.
Holmes Reg’l Med. Ctrthe lonecase Defendants cite not involving claims against a state actor
—did not discuss quagiidicial immunityat all. See33 F.3d 1318, 1321 (11th Cir. 1994). Instead,
that case dealt with an astsen of immunity under the Health Care Quality Improvementait
Florida law. Id.

In sum, Defendants have faileddite any authority indicating that quagiidicial immunity
protects the Hearing Pan&HC, and Webb. Defendants admit as muSieeDef. Reply at 4.
Accordingly, the Court denies Defendants’ motion to dismiss as to this argument.

3. Health Care Quality Improvement Act Immunity And New Jersey’s Peer
Review Statute

As to Defendants arguments addressing the litigation privilege and-jgqdasal
immunity, Plaintiffs also point ttheHealth Care Quality Improvement Ad2 U.S.C. § 1111#&t
seq (“HCQIA"), and New Jersey’s pesgview statuteN.J.S.A § 2A:84A-22.10. PIl. Opp. at 4
- 5. In addition, certain of the cases cited by Defendants in support of their motion theiew
HCQIA and the peer review statute.

In relevant part, the HCQIA provides follows

(a) In general
(1) Limitation on damges for professional review actions
If a professional review action (as definedsection 11151(9)
of this title) of a professional review body meets all the standards
specified insection 1112(a)of this title, except as provided in
subsection (b}

(A) the professional review body,
(B) any person acting as a member or staff to the body,

15
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(C) any person under a contract or other formal agreement
with the body, and

(D) any person whparticipates with or assists the body with
respect to the action,

shall not be liable in damadesnder any law of the United
States or of any State (or political subdivision thereof) with
respect to the action.

42 U.S.C. 8§ 11111(a)(1). However, to qualify for such protection, a professional review action
mustbe undertaken in accordance with the following:

(1) in the reasonable belief that the action was in the furtherance of
quality health care,

(2) after a reasonable effort to obtain the facts of the matter,

(3) after adequate notice and hearing procedures are afforded to the
physician involved oafter such other procedures as are fair to the
physician under the circumstances, and

(4) in the reasonable belief that the action was warranted by the facts
known after such reasonable effort to obtain facts and after meeting
the requirement of paragraf®).

42 U.S.C. § 11112(a).

Under theHCQIA, a “professional review body” means “a health care entity and the
governing body or any committee of a health care entity which conducts professional review
activity, and includes any committee of the medgtaff of such an entity when assisting the
governing body in a professional review activity.” 42 U.S.C. § 11151@A Iprofessional review
action” is in turn, defined as follows:

[A] n action or recommendation of a professional review body which
is taken or made in the conduct of professional review activity,
which is based on the competence or professional conduct of an
individual physician (which conduct affects or could affect

adversely the health or welfare of a patient or patients), and which
affects (or may affect) adversely the clinical privileges, or

8 The HCQIA does not apply to injunctive and/or declaratory relddihas v. Shore Med. Ctr.
No. 193433, 2020 WL 5587698; Fed. App'x-- at *1 fn. 2 (3d Cir. Sept. 18, 202Q(citing
Gordon v. Lewistown Hosp423 F.3d 184, 19fh. 1 (3d Cir. 2005)“The immunity provided by
the HCQIA for persons engaging in the peer review process is limited to daliadgay . . .
Disdplined physicians may still maintain actions for injunctive or declaratory rglief.”
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memberkip in a professional society, of the physician. Such term
includes a formal decision of a professional review body not to take
an action or make a recommendation described in the previous
sentence and also includes professional review activities retating
a professional review action

42 U.S.C. § 11151(9).

The HCQIAfurther provideshat“[a] professional review action shall be presumed to have
met the preceding standards necessary for the protection set out in gEEtibS.C. 811111(a)]
unless the presumption is rebutted by a preponderance of the evidence.” 42 U.S.C. § 11112(a).
To rebut the presumptiorg plaintiff must show“that the defendant took action without a
reasonable belief in initiating the action, failed to provide adequate notice antyhmacedures,
or otherwise took action without a reasonable belief it was warranted by thaftaciaeasonable
investigation” Hurwitz v. AHS Hosp. Corp438 N.J.Super. 269, 289App. Div. 2014)(citing
42 U.S.C. § 11112(a)).

New Jersey’s peeeviewstatute N.J.S.A. 8 2A:84A22.10,is similar. Hurwitz, 438 N.J.
Superat 291("Like the federal law, the New Jersey statute provides broad immunity for damages
to qualified persons for actions taken as part of a ho'spfiaker review procesy. Relevant here,
N.J.S.A. 82A:84A-22.10protects‘[a]ny person who serves as a member of, is staff to, under a
contract or other formal agreement with, participates with, or assists wittctesm
hospital peereview committee having the responsibility for the
review of the qualifications and credentials of physicians or dentists
seeking appointment or reappointment to the medical or dental staff
of a hospital, or of questions of the ctial or administrative
competence of physicians or dentists so appointed, or of matters
concerning limiting the scope of hospital privileges of physicians or
dentists on the staff, or of matters concerning the dismissal or
discharge of same

N.J.S.A. 8§ 2A:84A-22.1(d). Such persons “shall not bable in damagésfor their actions or

recommendations made within the scope of tHamctions] with the committee. .if such action
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or recommendation was taken or maaghout malice and in the reasonable belief after
reasonable investigation that such action or recommendation was warranted upon the basis of
facts disclosed N.J.S.A. 8§ 2A:84A22.10(2)emphasis addedge alsaHurwitz, 438 N.J. Super.

at 291.

While it appears that both thHECQIA and the New Jersey peer review statute are applicable
to the AHC, the Hearing Panel, and Welihe “question of whether Defendants are entitled to
immunity from damages is an issue more appropriately determined at the summargnudgm
stage.” Nahas v. Shore Medical Centédo. 13-65372016 WL 1029362t *11 (D.N.J. 2016)
(citing Brader v. Allegheny General Hos4 F.3d 869, 879 (3d Cir. 199Gkversing district
court’s dismissal of claims based on HCQIA and stating that the HCQIA’s ppésanander 42
U.S.C. § 11112(a) “implies some opportunity to discover relevant evidenseé)alsdBryan,33
F.3d at 13383 (“A district courtshould consider the issue of HCQIA immunity from damages at
the summary judgment stage”)nstead, at the motion to dismiss stage, the Court evaluates
whether, accepting Plaintiffs’ allegations as true, Defendants wouldidedetd immunity under
the HCQIA or N.J.S.A. 8 2A:84A-22.10(2)Nahas No. 13-6537, 2016 WL 1029362 at *11.

Here, the Court finds that Plaintiffs have plausibly allegedtiesHC, the Hearing Panel,
and Weblarenot entitled to immunity under the HCQBX New Jersey’s peer review statufes
described aboveRlaintiffs have allegedamong other thinggshat (1) Dr. Alexanderreceived
inadequate notice of the misconduct charges againsatiioth the AHC Hearingnd the Article
IX Hearing FAC 11 122123,id. 1 166 (2) the procedures in connection with the AHC Hearing
and Article 1X Hearing and procedural rulings by the AHC and Hearing Panel were ichf§ff
122-36,id. 11 176196, and, (3) that the MEC initiated the peer review process without sufficient

evidence to support the charges against Dr. Alexander and for the purpelseimédting his
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competition with the NYU Group, not in the furtherance of quality health. caee a., id. 1
260, 404. These allegations are sufficient to defeat HCQIA immunity at the motion to dismiss
stage Nahas No. 136537, 2016 WL 1029362 at *Ifefusing to dismiss claims based on HCQIA
immunity where the plaintiff alleged, among other thirigs,was subject to unfair internal review
procedures”) For the same reasons, the Court finds that Plaintiffs have also sufficiéeglyda
that the Hearing Panel, AHC, and Webb did not act “without malice and in the reasotable be
after reasonablenvestigation” that their actions were warrant&keeN.J.S.A § 2A:84A-22.1Q
seeNahasNo. 136537, 2016 WL 1029362 at *1Likewise, Plaintiffs allegations are sufficient
to overcome Defendantpresumptive immunity under New Jersgeyanalog to the HCQIA,
N.J.S.A. 2A:84A22.10, which extends a similar form of immunity protection for hospitals, peer
reviewers, and decisiemakers, because Plaintiff has sufficiently pleaded that Defendants acted
out of malice rather than in the furtherance of health.GarTo the extent that Defendants were
relying on the HCQIA or the New Jersey peer review statute to support their motiemissdi
the Court denies the motion.
B. Defamation®

Defendants argue the defamation claims in the Complaint should be dismissed because
“[tlhe Complaint is deficient in terms of dafand identification of person to whom the statements
were made.” Def. Br. at 1¥8. In response, Plaintiffs point r. Kuenzler's January 2015

statement that Dr. Alexander committed “the crime of insurance frde®C ( 377) and Dr.

° The partiesappear taagree that New Jersey law goveRiaintiffs’ tort claims SeeDef Br. at
22; see alsdl. Opp. at29. Accordingly for the reasons stated in note 6, the Court will apply New
Jersey law.
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Kuenzler’'s email to his e@efendants in which he stated that Dr. Alexander was “driven only by
his ownselfservice, without regard for surgical standards,” that Dr. Alexander was ¢greatd

that he did not believe Dr. Alexander’s practices “ha[dlpagin academic pediatric surgery at a
true Children’s Hospital.” Def. Br. at 234;see alsd-AC { 382. Defendantsespondhat because

the statements forming the basis for the defamation claims occurred in 2015, Countusighe
dismissed based oNew Jersey’s ongear statute of limitations for defamation claims. Def.
Reply. at 6-7 (citing N.J.S.A. § 2A:14-3).

Turning to the timeliness issu@gt statute of limitations is an affirmative defemgech is
not normally decided on a motion to dissa See Crump v. Passaic Countyi7 F. Supp. 3d 249,
259 (D.N.J. 2015). However, “where the complaint facially shows noncompliance with the
limitations period,” dismissal on statute of limitations grounds may be appropliatén New
Jersey, dfamation claims shall be commenced within 1 year next after the publication of the
alleged libel or slander.N.J.S.A. 2A:143; see alsd'Donnell v. Simon362 F. Appx 300, 305
(3d Cir. 2010)affirming district court’s Rule 12(b)(6) dismissal of defamation claims and gtatin
that “[ijn New Jersey, the ‘discovery rule’ cannot extend the limitation®gdor defamation
claims.” (citingLawrence v. Bauer Publ'g & Printing Ltd78 N.J. 371 (1979)

Here,according to the express allegations in the&€FBr. Kuenzler’'s alleged defamatory
statement occurred in January 20FAC § 377. Thus, N.J.S.A. § 2A:14-3 requir@laintiffs to
bring theirdefamationclaim by January 2016, btiteir Complaint was filed on September 24,
2019. D.E. 1.Accordingly, Plaintiffs defamation claim arising out of Dr. Kuenzler's January
2015 statement that Dr. Alexander committed “the crime of insurance,"fredC § 377 is

dismissedecause it is timbarred. Nonetheless, the @a dismisses Plaintiffs’ defamation claim
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based on these statements without prejubdemause it is not clear whether Plaintiffs intend to
argue that some form of tolling applies.

Turning to the plausibility argumerlaintiffs have failed to plead a claim for defamation
arising out ofDr. Kuenzler's email to his eDefendants FAC 1 508. To plead defamatioDy.
Alexandermustallege(1) thata false statement was made concerhiing (2) thatthe statement
was puilished to a third party and not otherwise privileged;tk@) the publisher was at least
negligent in publishing the statement; and (4) damaBehles v. U.S. Environmental Universal
Services, In¢469 Fed. Appx. 104, 109 (3d Cir. 2012) (citbgAngdis v. Hill, 180 N.J. 1 (2004)).
Under New Jersey lavin a “complaint charging defamation, plaintiff must plead facts sufficient
to identify the defamatory words, their utterer and the fact of their publicatidarieraich v.
Overlook Hosp.212 N.J. Super. 83, 101 (App. Div. 1986). A vague conclusory allegation is
insufficient to plausibly plead defamatioid.

Here, the Complaint alleges that Biuenzlerwrote to Defendants DCarol Barsky and
Dr. Karpeh that Dr. Alexander wdsdriven only by his owrselfservice, without regard for
surgical standards,” that Dr. Alexander was “erratic,” and that he did not beliex¢ée®ander’s
practices “ha[d] a place in academic pediatric surgery at a true Children’salléspief. Br. at
23-24;FAC 1 508. Even though Plaintiffs do identify thecipients of thalleged defamatory

statements- Dr. Barsky and Dr. KarpehPlaintiffs still “do[] not plausibly allege whéf. . .the

10 plaintiffs attempted to supplement the allegations in the FAC through their Opposition,
clarifying that the email response containing Dr. Kuenzler’s alleged defgnstébementso Dr.
Barsky and Dr. Karpetwas dated December 19, 2015.” PI. Opp. at Pdtting aside that this
allegation seems to make the claim time bartieel Court cannot consider thkegationbecause

“a complaint cannot be amended (or supplemented) by way of an oppositich |Sveft v.
Pandey No. CIV.A. 13649 JLL, 2013 WL 6022093, at *2 (D.N.J. Nov. 13, 2018}ing
Pennsylvania ex rel. v. Zimmerman v. Pepst8§ F.2d 173 (3d Cir.1988) (“It is axiomatic that
the complaint may not be amended by the briefs in opposition to a motion to dismiss.”)).
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statement was matand “fail[] to allege that the statement was not privilege8eeChun v.
Sushi Maru Express CorpNo. CV 176411, 2018 WL 3158815, at *5 (D.N.J. June 28, 2018)
(citing Robles v. U.S. Envtl. Universal Servs., |69 F. Appx 104, 109 (3d Cir. 2012)
Therefore, the Court finds that Plaingiffavenot sufficiently alleged a defamation claas b Dr.
Kuenzler

Count Eightis dismissd without prejudice.

C. Trade Libel

Defendants seek dismissal of Plaintiffs’ trade libel claims that are basedrepdine(the
“Reports”) HUMC made to the New Jersey Division of Consumer Aff§iBCA”) and the
National Practitioner Data BarfkNPDB”) concerning HUMC’s summary and finslispensions
of Dr. Alexander’s clinical privileges at the Hospitals. Def. Br. at 20-268felants submihat
portions ofNew Jersey’s Cullen ActN.J.S.A. 8§ 26:2HL2.20(g), §26:2H-12.2(c), as well as
portions ofHCQIA, 42 U.S.C. 1113(¢), immunized the Defendantén makingthe Reports.Id.
Plaintiffs counter that the Cullen Act atieHCQIA do not immunize false or malicious reporting
and maintain that Plaintiffs’ FAContains allegations from which the Cousthconclude thathe
Reports were fals@ndthat Defendants knew they were false. PIl. Opp. at 30.

In part, the Cullen Act obligateghealth care entyt’ ** to notify DCA about certain actions

it takes regarding“health care professioriaf who “has privileges granted by . . . or who provides

11n theact “health care entity” means datility or institution, whether public or private, that is
engaged principally in providing services for health maintenance organizations, diagnosis
treatment of human disease, pain, injury, deformity, or physical conditiN.J.S.A § 26:2H
12.21().

21n the act “health care professional” includes petson licensed or otherwise authorized . . . to
practice a health care profession that is regulated by the Director of tisoBioi Consumer
Affairs or by oneof the following boards: the State Board of Medical Exam[rjéraN.J.S.A §
26:2H-12.216i).
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. .. services pursuant to an agreement with a health care services firmiog ségfiistry” to the
“health care entity. See generallyN.J.S.A. § 26:2HL2.2b. Relevant here, the Cullen Act
obligates a “health care entityto notify DCA if, “for reasons relating to the health care
professionds impairment, incompetency, or professional misconduct, which incompetency or
professional misconduct relates adversely to patient care or,5afdtgalthcareprofessional .

. has full or partial privileges summarily or temporarily revoked or suspended, or peripanent
reduced, suspended, or revoked “[is] discharged from the stafft the“health care entity.
N.J.S.A. 8§ 26:2HL2.2l{a)(1). A*health care entitythat fails to provide the requisite notice to
DCA “shall be” subject to penalty. N.J.S.A. § 26:2R.2l(f). If a “health care entityprovides

a mandatoryeportto DCA or other authorized agency “in good faith and withoalice” about
a“healthcareprofessional’ the entity'is not liable for civil damages in any cause of action arising
out of the provision or reporting of the information.” N.J.S.A. § 26:2H-12.2b(g).

The HCQIAalsoimposes obligationkke those under the Cullen Actn relevant part, the
HCQIA obligates*health care entitiés® to report “a professional review action that adversely
affects the clinical privileges of a physician for a period longer than 30 daif televant state
Board of Medical Examiners and to the Secretary of Health and Human Sed/&&kS.C.88
11133a)(1), 11134(b).A “health care entitythat fails to meet those reporting requirements is
subject to sanctions. 42 U.S.C. § 11133(c)@nd, as under the Cullen Act, the HCQIA includes

an immunity provision: “No person or entity shall be held liable in any civil action with respect

13 Underthe HCQIA, “health care entityihcludes a‘hospital that is licensed to provide health
care services by the State in which it is located an entity . .that provides health care services
and that follows a formal peer review process for the purpose of furthering quality ¢eer¢.]”

42 U.S.C.A. § 1115%)(A).
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to any report made under this subchapter . . . without knowledge of the falsityirfbtineation
contained in the repott.42 U.S.C. § 1113¢).

Defendants opine that because Reports are true i.e., accurately reflect the basis for
HMH’s suspension and termination decisienthey are entitled immunity under the Cullen Act
andtheHCQIA andPlaintiffs’ trade libel claim should be dismissed. Def. Br. aR26Def. Reply
at 10. However,the FACplausibly alleges thahe immunity provisions of both the Cullen Act
and the HCQIlAare not met As discussed, the HCQIA providesmunity where a health care
entity issues a report pursuant to the HCQIA and “is without knowledge of the faildihe
information contained in the report.” 42 U.S.C. 8§ 1113'®a) v. Jersey City Med. Ctr658 F.
App'x 68, 75 (3d Cir. 2016} The only circumstance in which [42 U.S.C. § 11137if@)hunity
is not triggered is when (1) the report contains false information and (2) the individundityr e
submitting the report knew that the information was falsé.he relevanthird Circuit decisions
thatreference Section 11137(c) immunity under the HCQIA do not adiffressandard governing
Section 11137(dmmunity at the motion to dismiss stag8eePal, 658 F. App’xat 75; Zheng v.
Quest Diagnostics, Inc248 F. Appx 416, 421fn. 10(3d Cir.2007). In other circuits“a general
consensus has emerged that ‘courts do not evaluate whether the underlying meritpofteg: re
action were properly determined’ but instead ‘evaluate whether the report atseifately
reflected the action taken.’Robinson v. E. Carolina Unj, 329 F. Supp. 3d 156, 177 (E.D.N.C.
2018) ¢ollecting cas@g(citation omitted).

In Robinsonthe plaintiff asserted claim for defamation based on the defendant inisurer
submission of a report to the NPDB that the plaintiff contended was inaccgreael16769. The
court granted the defendant insurer’'s motion to dismiss the plaintiff's claind basenmunity

underSection 11137(c)Id. at 178. The Robinsoncourt reasoned that the “plaintiff’'s complaint
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d[id] not allege the report contain[ed] false information, only that the information prowaded r
on a faulty investigation.d. at 177. The district judge continudtht the plaintiff had failed to
challenge the accuracy of the report, and insteacklyscrutinized “the underlying determination”
made by the insurerld. at 178. The courinh Robinsonconcluded that “[b]ecause the report
submittedto the NPDB accurately summarizéte leadership team’segtision . . . plaintiff has
failed to allege defendant . . . knowingly submitted a false replakt. This case is distinguishable
from Robinsonthe cases it relied on, and the cases Defendants cite

The decisions on which Defendants rely are summary judgment decisions or appeals from
summary judgment decisionsSeeDavis v. Methodist Hosp997 S.W.2d 788, 790 (Tex. App.
1999)(“We address whether the trial court erred by granting summary judgrijel8gE alst.ee
v. Hosp. Auth. of Colquitt Cty353 F. Supp. 2d 1255, 1256 (M.D. Ga. 2004). In comparison, this
matter is at the motion to dismiss stage. Moreover, those cases do not suggestitmt Sect
11137(c)prevents a plaintiff from attempting fwove that a health care entity did not actually
reach the conclusions reported to the NPDB, as Plaintiffs allege here. FESS-§9;id. 1 300.
Indeed, inDavis the trial court permitted the plaintiff to adduce evidence that the defendant
hospital’s reported reason for his suspension was pretexilaht 795. (“[Plaintiff] relied on
affidavits. . . [that]stated. . . no finding of incompetence, negligenoe, malpractice was ever
made[Plaintiff] also relied on an affidavit from one of the Peer Review Committee memibers,
stated the Peer Review Committee did not find that Dr. Davis was negligent, incotngegelilty
of malpractice.) The Court will &ord Plaintiffs the same opportunity here.

The decision to permit Plaintiffs’ trade libel claim to proceed past a motion to disnmss is
accord with he court’sdeterminatiorin Elkharwily v. Franciscan Health SyseeNo. 3:15CV-

05579RJB, 2015 WL 7758550, at *1 (W.D. Wash. Dec. 1, 20118) Elkharwily, the plaintiff
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alleged that the defendant hospitals denied the plaintiff’'s application facatlprivileges and
revoked the plaintiff's temporary privileges based on the plaintiff's “nationgingrcreed, race,
color, and bipolar mental health statuslt. In denying plaintiff'sapplication for clinical
privileges the defendant hospitals reported that the plaintiff had “failed to demonstratepee s
and adequacy of his experience or his current clinical skill and competence”’N® D Id.
The paintiff asserted a defamation claim based on the repodll@ged that the defendants’ report
to the NPDB was false because all the information in the defendants’ possessionsttated
only that [p]laintiff was competent.ld. Defendants moved to dismigee defamatioclaimunder
42 U.S.C. § 11137(c)Id. at*2. The courtin Elkharwily denied the motion to dismiss, finding
that the defamation claim survived the “immunity defense raisetttendants.”ld. Thedistrict
court reasoned that “[a]Jssuming that defendant possessed only the documentatidr{ealjege
reports from coworkers declaring Plaintiff's competence), a reasondbterine could be made
that Defendant had knowledge thlagé submitted report waalse’ because the documents did
not substantiate the conclusions in the repdd.”

Here, Plaintiffs similarly allege that the bases provided in the Reports to the NPDB and
DCA were pretextual SeeFAC 1 300. Plaintiffs allegethat the bassfor termination provided in
the Reports- that Dr. Alexanderexhibited“substandard or inadequate care” and “professional
misconduct which relates adversely to patient safegeid. { 533 —were false See id 1 532,
533 Plaintiffs furtherallege hat HMH knew the information in the Reports was faldef| 533
and that the real reason HMH terminated Dr. Alexander’'s privileges was to akmiis
competition with the NYU Group and ruin Plaintiffs’ busineSee e.gid. 1A, 404, 409.Putting
forward more support for this thegrplaintiffs allege that the Appellate Panel effectively

exonerated Dr. Alexander from each of the MEC’s charges] 241-57. Plaintiffs further allege
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that, despite the Appellate Panel's findinghe Executive Committee circumventedrmal
procedures and suspended Dr. Alexander based on the new Falsification Charges Watdng af
Dr. Alexander the benefit of the multiple hearirgsglinarily required undethe Bylaws Id. 1
262-93 id. 1 300. These allegations support a reasonable inferencethibd@®eports cordin
pretextual-i.e., false—justifications for HMH's termination dDr. Alexander’s clinical privileges
and that HMH knew such justifications were pretextual.  Accordingly, the Glanies
Defendants’ motion to dismiss Plaintiffs’ trade libel claims basedhenHCQIA’s reporting
immunity. Moreover, lased on the samdegations, the Court finds that a reasonable inference
can be made that the Reports were not mawgdod faith and without malice” such that the Court
will also deny Defendants’ motion to dismiss Plaintiffs’ trade libel claimsdbasehe Cullen
Act’s reporting immunity.

V. CONCLUSION

Defendants’ motion to dismiss, D.E. 8, is granted in part and denied irDedendants’

motion is deniedexcept for its motion as tdefamation under Count Eight. Count Eight is
dismissed without prejudice, and Plaintiffs have thirty (30) days to file an amendpthourthat
cures the deficiencies noted herein. If Plaintiffs fail to file an ameodexgblaint within the time
allotted, the Count Eight will be dismissed with prejudiée. appropriate Order accganies this

Opinion.

Dated: Septembe&x9, 2020
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John Michael Vazquez, U.S.0.J.
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