
UNITED STATES DISTICT COURT 
FOR THE DISTICT OF NEW JERSEY 

U-CHIN CHANG, MEI-LING CHANG, 
WEI-CHIN CHANG, 

Plaintifs, 

v. 

UPRIGHT FINNCIAL CORP., 
YOW SHANG "DAID" CHIUEH 

Defendant. 

EIN MCNULTY, U.S.D.J.: 

No. 19-cv-18414 (KM/ JBC) 

MEMOANDUM OPINION 

and 

ORDER 

This matter comes beore the Court on he motion (DE 6) of the 

defendants, Upright Financial Corp. ("Upright") and Yow Shang "David" Chiueh 

("Chieuh") to dismiss the complaint. Although the motion fails to say so, it 

must be deemed a motion to dismiss or ailure to state a claim, pursuant to 

Fed. R. Civ. P. 12(b)(6). Defendants argue that the complaint fails to satisy the 

specificiy standards of Rule 9(b), and that it impermissibly engages in "group 

pleading" against the two defendants, thus failing to satisfy Rule 8(a). 

I. The Complaint

The complaint asserts wo state-law causes of action: one claim of raud 

(Count 1), and one of breach of iduciary duy (Count 2). Jurisdiction is alleged 

on the basis of diversiy of citizenship. See 28 U.S.C. § 1332(a). The allegations 

of the complaint, which must be accepted as true or purposes of this motion, 

are as ollows. 

The three plaintiffs, residents of Taiwan, are a mother and her two 

daughters, who are attending college in the United States. The defendant, Mr. 

Chieuh, is an investment adviser, and is the principal of defendant Upright. 

Upright is the manager and administrator of Upright Capital USA LLC fund 

(the "Master Fund"). (Cplt. ii 2-6) 
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The motherwired the daughters$2 million for investmentwith defendant

Chiueh.The plaintiffs met with Chiuehin November2017. He solicited their

investmentin the MasterFund,citing returnsashigh as50—60% but failing to

disclosethe risks. The privateplacementmemorandumfor the MasterFund

statesthat Mr. Chieuhis the fund managerof Upright Growth Fund,a top-

performinglarge-capgrowth fund. He representedto plaintiffs that their

investmentwould be placedin fast growing companiesaroundthe world and

take advantageof disruptionin the world economy.(Cplt. 9 9—14)

On December29, 2017, the daughterswired $2 million to a Firstrade

account# xxxxSO27 (accountnameUpright Capital USA LLC) (Cplt. 115)

Chieuhimprudentlyconcentrated70% of the plaintiffs’ portfolio in HIMAX

TechnologiesInc. (Nasdaqticker HIMX). Plaintiffs’ mutual fund was 50%

concentratedin HIMX as of January2018. In July 2018, Chieuhannounced

thatput optionsin HIMX had resultedin lossesof $1.07million. He

transferredapproximately$1 million to the FirstradexxxxSO27account.(Cplt.

¶J 16—17) Plaintiffs instructedChieuhto sell their HIMX stock to stop their

losses,but he failed to do so. (Cplt. ¶ 18)

As of January2018, plaintiffs’ portfolio includedthreemutual funds,

Upright AssetsAllocation Plus Fund (UPAAX), Upright Growth & IncomeFund

(UPPDX), and Upright Growth Fund (UPUPX). Mr. Chieuh failed to keepthe

plaintiffs apprisedof their holdings. (Cplt. ¶ 19) In February2018, Chieuh

proposedto purchase,on margin, sharesof Direxion Daily Energy(ERX), a

strategywholly unsuitablefor plaintiffs. He refusedto sell off plaintiffs’

investments,placinghis own interestsaheadof theirs. (Compl. ¶ 20)

In March 2018, plaintiffs’ accountvaluewas $1,046,000;in December

2018, $497,000;in March 2019,$553,000;in August2019, $460,000.(Cplt. ¶

21) The lossesat that point totaled$1,540,000on a $2 million investment.The

losses,at a time the marketwas thriving, were not attributableto market

conditions,but to Mr. Chieuh’smismanagement.(Cplt. 22)

Mr. Chieuhinsinuatedthat the MasterFundhad the endorsementof the

SEC. It was not until April 2019 that the MasterFund appliedfor a 3(c)(1)



exemptionfrom SEC regulation.(Cplt. ¶ 24) Thesewereunrated,illiquid

privateplacementinvestments.Plaintiffs, unsophisticatedinvestors,were

relying on Chieuh’srepresentations.(Cplt. ¶ 25)

Plaintiffs requestedredemptionon five occasions,in February,July,

October,and December2018, andJanuary2019. Chieuhrefused,settingthe

additionalpreconditionthat HIMX’s shareprice reach$10 per share(it is

currently$2.20). (Cplt. ¶ 26)

U. Applicable Standards

FederalRule of Civil Procedure12(b)(6) providesfor the dismissalof a

complaint, in whole or in part, if it fails to statea claim uponwhich relief can

be granted.The defendant,as the moving party, bearsthe burdenof showing

that no claim hasbeenstated.Animal ScienceProducts,Inc. v. ChinaMinmetals

Corp., 654 F.3d 462, 469 n. 9 (3d Cir. 2011). For the purposesof a motion to

dismiss,the factsallegedin the complaintare acceptedas true andall

reasonableinferencesare drawnin favor of the plaintiff. New JerseyCarpenters

& the TrusteesThereofi.’. TishmanConstr. Corp. ofNew Jersey,760 F.3d 297,

302 (3d Cir. 2014).

FederalRule of Civil Procedure8(a) doesnot requirethata complaint

containdetailedfactualallegations. Nevertheless,“a plaintiffs obligation to

provide the ‘grounds’ of his ‘entitlementto relief requiresmore than labelsand

conclusions,and a formulaic recitationof the elementsof a causeof action will

not do.” Bell At!. Corp. z.’. Twombly, 550 U.S. 544, 555 (2007). Thus, the

complaint’sfactualallegationsmustbe sufficient to raisea plaintiffs right to

relief abovea speculativelevel, so that a claim is “plausibleon its face.” Id. at

570; seealso WestRun StudentHous.Assocs.,LLC v. HuntingtonNat’?Bank,

712 F.3d 165, 169 (3d Cir. 2013). That facial-plausibilitystandardis met

“when the plaintiff pleadsfactualcontentthat allows the court to draw the

reasonableinferencethat the defendantis liable for the misconductalleged.”

Ashcrofl v. Iqbal, 556 U.S. 662, 678 (2009) (citing Twombly, 550 U.S. at 556).



While “[t]he plausibility standardis not akin to a ‘probability requirement’.

it asksfor more thana sheerpossibility.” Iqbal, 556 U.S. at 678.

To the extentthata plaintiffs allegationssoundin fraud, they are

subjectto heightenedpleadingrequirements.A plaintiff “must statewith

particularitythe circumstancesconstitutingfraud.” Fed. R. Civ. P. 9(b).

However,“[mjalice, intent, knowledge,and otherconditionsof a person’smind

may be allegedgenerally.” Id.

UnderRule 9(b), a plaintiff allegingfraud muststatethe circumstances

of the allegedfraud with sufficient particularityto placethe defendanton

notice of the “precisemisconductwith which [it is] charged.”Lurn v. Bank of

America, 361 F.3d 217, 223-24 (3d Cir. 2004); seeU.S. ex rel. Moore & Co., P.A.

v. MajesticBlue Fisheries,LLC, 812 F.3d 294, 307 (3d Cir. 2016) (“A plaintiff

allegingfraud mustthereforesupportits allegations‘with all of the essential

factualbackgroundthatwould accompanythe first paragraphof any

newspaperstory—thatis, the who, what, when, whereandhow of the eventsat

issue.”’ (quoting In re RockefellerCtr. Props.,Inc. SecuritiesLitig., 311 F.3d 198,

217 (3d Cir. 2002))). Wherea plaintiff is unableto recite “every materialdetail

of the fraud suchasdate, locationand time, plaintiffs mustuse ‘alternative

meansof injecting precisionand somemeasureof substantiationinto their

allegationsof fraud.tm In re RockefellerCtr. Props.Secs.Litig., 311 F.3d 198, 216

(3d Cir. 2002) (quoting In re Nice Sys., 135 F. Supp.2d 551, 557 (D.N.J. 2001)).

III. Discussion

A. Group pleading

Defendantsfirst object that the complaintfails to comply with Rule 8(a)

becauseit pleadsits causesof action againstChieuhand Upright, without

specifyingtheir individual roles.This, they say, violatesthe rule against“group

pleading.”

It is true, of course,that a complaintmay not indiscriminatelyattribute

wrongdoingto a groupof defendants,leaving themto guessas to who allegedly

did what:



This type of pleadingfails to satisfyRule S “becauseit doesnot
placeDefendantson noticeof the claimsagainsteachof them.”
Sheeranv. Blyth ShipholdingS.A., 2015 WL 9048979,at *3 2015
U.S. Dist. LEXIS 168019,at *8 (D.N.J. Dec. 16, 2015) (citing Ingds
v. Boroughof Caldwell, 2015 WL 3613499,at 5 (D.N.J. June9,
2015) (“jTJo the extentPlaintiff seeksto lump severaldefendants
togetherwithout settingforth what eachparticulardefendantis
allegedto havedone,he has*387 engagedin impermissiblyvague
group pleading.”); Shawv. Hous. Auth. of Camden,2012 WL
3283402,at *2 (D.N.J. Aug. 10, 2012) (dismissingcomplaint

becauseit failed to containallegationsshowinghow each
defendantwas liable andnoting that “[e]ven underthe most liberal
notice pleadingrequirementsof Rule 8(a), a plaintiff must
differentiatebetweendefendants.”)).“Alleging that ‘Defendants’

undertookcertainillegal acts— without more— injects an
inherentlyspeculativenatureinto the pleadings,forcing both the
Defendantsand the Court to guesswho did what to whom when.

Suchspeculationis anathemato contemporarypleading
standards.”Japhetu. FrancisE. ParkerMemi Home, Inc., 2014 WL

3809173,at *2, 2014 U.S. Dist. LEXI S 105134,at *7 (D.N.J. July

31, 2014).

Mills v. Ethicon, Inc., 406 P. Supp. 3d 363, 386—87 (D.N.J. 2019). Mills,

for example,wasa productsliability casein which it was impossibleto

tell from the complaintwhich defendantwas the manufacturer,and

which the distributor.

This complaintdoesnot sharethat flaw. Theseare not two defendants

who performeddifferent acts,andare left in the dark aboutwho did which. A

corporateentity, suchasUpright, can act andbe held liable only by virtue of

the actionsof humanagents.The humanbeing allegedto havemadethe

misrepresentationsor committedthe actsof fiduciary breachis Mr. Chieuh,

who is allegedto be the principal of Upright. It is easily inferablefrom these

facts that he allegedlyactedas the agentof Upright—or eventhat his actions

were accomplishedthroughUpright. The preciserelation betweenthe two

defendantsis not a fact in control of the plaintiffs, but caneasilybe exploredin

discovery.

The motion to dismisson groundsof “group pleading” is denied.



B. Lack of specificity underRule 9(b)

Defendantsnext arguethat the “who, what, when, where,and how” are

missingfrom this complaint,which thereforefails to achievethe level of

specificity requiredof a fraud complaintunderRule 9(b). Again, I disagree.

The complaintidentifies the perpetrator:defendantChieuh,actingas

principal of defendantUpright. It identifies thevictims: the threeplaintiffs. It

stateswhat they weredefraudedof: approximately$1,540,000of their initial

$2 million investment,which theymadeon December29, 2017.

The fraudulentrepresentationsor breachesof fiduciary duty allegedly

consistedof Mr. Chieuh’sfailure to discloserisks attheir initial meetingin

November2017; his placingof the plaintiffs’ moneyin unsuitable,undiversified

investments,particularlyHIMX; his failure to keepthe plaintiffs apprisedof

their investmentson an ongoingbasis;his five-time refusal, in February,July,

October,and December2018, andJanuary2019, to permit redemptions.

The defendantsdo not really disputethat suchallegations,if proven,

would makeout a causeof action.They simply arguethat the allegationsare

not factually clearenough.Theseallegationsof coursearejust that—

allegations—andthey havenot beenproven. I find, however,that the readerof

this complaint candiscern,with the clarity requiredby Rule 9(b), whathas

beenalleged.Discoverycando the rest, andpermit theseallegationsto be

testedby evidence.

The motion to dismisson Rule 9(b) groundsis thereforedenied.

ORDER

IT IS THEREFORE,this 27th day of January,2020,

ORDEREDthat the defendants’motion (DE 6) to dismissthe Complaint
/1

is DENIED.

HbN. KEVIN M NULTY, U.S.D.


