GENCARELLI v. THE COCA-COLA COMPANY et al Doc. 6

Not for Publication

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JAMES GENCARELLI,

Plaintiff, . :
Civil Action No. 19-18902 (ES) (MAH)

V.
MEMORANDUM OPINION

THE COCA-COLA COMPANY, et al.,

Defendants.

SALAS, DISTRICT JUDGE

Before the Court ipro seplaintiff James Gencarelli’'s Plaintiff”) application to proceed
in forma pauperig“IFP”). (D.E. No. 14). The Court decides this matter without oral argument.
SeeFed. R. Civ. P. 78(b); L. Civ. R. 78.1(b). And it appearing that:

1. 28 U.S.C. 8§ 1915 ensures that “no citizen shall be denied an opportunity to
commence, prosecute, or defend an action, civil or criminal, in any court of the United&ltes
because hipovertymakes itmpossiblefor him to pay or secure the cost®tkins v. Dupont Co
335 U.S. 331, 34R1948)(internal quotation marks omitted)n order to satisfy this test, a litigant
must show that h&canmnot because of his poverty pay or give security for the costs and still be
able to provide himself and dependents withrteeessities of lifé 1d. at 339 (internal quotation
marks omitted) In making this determination, the questiofividether the litigat is ‘unable to
pay’ the costs, and the answer has consistently depended in part on [the] litiganitstaldiyito
get funds from a spouse, a parent, an adult sibling, or other next fridhliidms v. SpenceA55
F. Supp. 205, 209 (DMd. 1978) Thus, courts havegenerallytaken a spouse’s support into

consideration. Seeg e.g, Cross v. General Motors Corpr21 F.2d 1152, 1157 (8th Cir. 1983)
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(husband’s IFP status revoked where it was discovered that he underreptet®thcomeon
original application)United States v. Ston298 F.2d 441 (4th Cir. 1962) (husband awifk’s
incomeconsidered togethercordJones v. Stai893 F. Supp. 643, 646 (E.D. Tex. 1998ars,
Roebuck and Co. v. Charles W. Sears Real Estate 6B@.F. Supp. 385 (N.D.N.Y. 198&f'd,
865 F.2d 22 (2nd Cir. 1988%gejeck v. Singer Mfg. Cd.13 F. Supp. 281 (D.N.J. 1953).

2. At the onset, the Counotes that it hasome concerns with Plaintiff's application.
First, although Plaintiff's alleged monthly income is only $770, it appears that Plaipiffids
almost half of itin non-necessities. ParticularlyJatiff admits that he spendgpproximately
$100 a month on “recreation, entertainment, newspapers, magazines, etc.” (D.H &tol)l
He further states that he spends $200 a month on gas, yet, he allegedly has no autojobbile or
that would necessitate such an expenditugeeifl.). Thus, the Couis unable to find thahese
expenditures can be considered “necessities” withinARestatute. SeeTemple v. Ellerthorpe
586 F. Supp. 848 (D.R.I. 1984) (defining “basic human needs” as “food, shelter, clothing, health
care, andhe like”); Gomez v. MarkleyNo. 070868, 2011 WL 1900057, at *2 (W.D. Pa. May 19,
2011).

3. Second, Plaintiff'swife has amonthly income of approximately $5,000 ($6,000
gross) from her employment, as well as $400 from interest and dividends. (D.E4Nd.1).
Thus, Plaintiff'stotal household monthlyncome is approximately $6,178$74,040 annually)
which seems to harglqualify as “indigent’” Similarly, Plaintiff asserts that he personally has
monthly expenses of approximately $700, while his wife’s expenditures are approximately $1,850.
(Id. at 4. Thus, Plaintiff's household monthly expenses total approximately $2,550; roughly 41%
of the total monthlyhouseholdncome. Moreover, on the face of the IFP application, it appears

that Plaintiff and hiswife actually share the costs of their necessiidaintiff apparently



covering all their food expenses and his wife covers their housing and the S3keid. gt 4-5).

4, Third, Plaintiff hasfiled numeroudederal lawsuits throughout the countrging
the IFP statutéo avoid paying the filing feeSee, e.gGencarelli v. Twentieth Century Fox Film
Corp, et al, Civ. A. No. 17cv-2818 (C.D. Cal.)Gencarelli v. Democratic Nat'l Compet al.,
17-cv-0721 (D.D.C.)Gencarelli v. New Jersey Dept. of Labor & WorkforavDCiv. A. No. 15
cv-3405 (D.N.J.);Gencarelli v. Zurn Indus.Civ. A. No. 15cv-5301 (D.N.J.);Gencarelli v.
Macy’s Inc., et al.Civ. A. No. 14cv-4348 (D.N.J.)Gencarelli v. Kabir's Bakery, et alCiv. A.
No. 14cv-7390 (E.D.N.Y.);Gencarelli v. Mcnald’s Corp Civ. A. 1%kcv-5573 (N.D. IIL);
Gencarelli v. Cablevision Sy€orp, Civ. A. No. 10cv-4092 (E.D.N.Y.);Gencarelli v. AT&T
Wireless Sery Civ. A. No. 04cv-1032 (D.N.J.)Gencarelli v. Headline Promotions, et,aCiv.
A. No. 98cv-5661 (ED. Pa.);Gencarelli v. Int'l Discount TelecompCiv. A. No. 96¢cv-0477
(D.N.J.); Gencarelli v. State of New Jersey, et @iv. A. No. 96cv-3525 (D.N.J.}\ At first
glance this could give rise to the appearance that Plaintiff hasthedéP statutéo subsidizénis
litigiousnesson thetaxpayersdime Such a practice would be at odds with the underling purpose
of the IFP statute, which is to ensure tiradigenceand poverty do not interfere with the
accomplishment gustice See Adkins335 U.S. at 342Souder v. McGuirgs16 F.2d 820, 823
(3d Cir. 1975). Indeed, courts have exercised their “discretion toinléoyma pauperistatus to
personsvho have abused the privilegeSee, e.gAruanno v. Davis42 F. Supp. 3d 618, 6222
(D.N.J. 2014) (collecting cases).

5. Still, the Court is cognizant thaft'he purpose of § 1915 is to provide an entré, not

a barrier, to thandigentseeking relief in the federal courtSouder 516 F.2d at 823. And though

! Notably, although many of these suits have been dismissed oasigigritlessit appears a fewulminated
in settlements.Yet, Plaintiff's IFP applications for these cases indicate that his income and assets have apparently
remaining largely the same.



at a glance Plaintiff's alleged financasd use of the IFP statudeemrather peculigrthe Court

feels compelledt this timeto takePlaintiff's statements, madender penalty of perjuras true
(SeeD.E. No. 14 at 1). Additionally, B has submittednaaffidavit from his wife(also under
penalty of perjurypttesting that she and Plaintiff have a marital agreeoretdr whichtheykeep

all their “monies separate, ‘unless’ [there is] a medical emergeaag that she "will provide no
monetary funding to the plaintiff.” (D.E. No. 2Accordingly, at this time the Couwtill grant

the IFP application. However, the Court may if necessaryrequest additional financial
information at a later point. Additionally, should any of the statements made in suppotéf the
application be found to be false, the Court may dismiss this action and may impose additional
appropriate sanctiorfs.

6. Having granted Plaintiff's IFP application, the Cowitl screen the Complaint
before permitting service of processeeBurrell v. Loungo 750 F. App’x 149, 154 (3d Cir. 2018).
Particularly, the Court musiua spontalismiss any claim that is frivolous malicious, fails to
state a claim upon which relief may be granted, or seeks monetary relief from aadefend is
immune from such reliefSee28 U.S.C. § 1915(e)(2E! v. Maring 722 F. App’x262, 266 n.3
(3d Cir. 2018). When considering dismissal under § 1915(e)(2)(B)(ifnilure to state a claim
the Courtappliesthe same standard of review as that for dismissing a complaint under Federal
Rule of Civil Procedure 12(b)(6)Schreane vSeana506 F. App’x 120, 122 (3d Cir. 2012). To
survive dismissal under Rule 12(b)(6), a complaint must contain sufficietoiad matter to state
a claim that is plausible on its facAshcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.

Corp.v. Twombly 550 U.S. 544, 570 (2007)). A claim is facially plausible “when the plaintiff

2 The Court notes thafd]ne who subscribes to a false statement under penalty of perjury pursuant to sectio
1746 may be charged with perjury under 18 U.8.0621, just as if the statement were made under o&ticRinson
v. Wainwright 626 F.2d 1184, 1186 (5th Cir. 1980)



pleads factual content that allows the court to draw the reasonable infereribe thefendant is
liable for the misconduct allegedld. The Court must “accept all factual allegations as true, [and]
construe the complaint in the light most favorable to the plaintPhillips v. Cty. of Allegheny
515 F.3d 224, 233 (3d Cir. 2008). “The Court need not, however, craditse plaintiffs ‘bald
assertions’ or ‘legal conclusions.”D’Agostino v. CECOMRDECNo. 164558, 2010 WL
3719623, at *1 (D.N.J. Sept. 10, 2010).

7. The Complaintbefore the Couralleges that on July 16, 2019, Plaintiff purchased
a CocaCola product in a carfthe “Product”) and after consuming, ibe “suffered an intense
painful burning feeling on the lips, throat and mouth and suffered injutig®’E. No. 1 | 2).
Apparently, theProduct’sacidity value was nearly10xmore acidic that Coe&ola is intendedtb
be.” (d. {1 5). Plaintiff asserts state law tort claims against the @@om Company; James
Quincey asheChief Executive Officer of the Coegdaola Company; Liberty Coe@ola Beverages,
LLC (“Liberty”); as well a?aul Mulligan and Francis McGorgs “caowners” of Liberty (ld.

17 23-38).

8. As currently pleadhoweverthe Complainfails to meet the requirements of notice
pleading. Rule 8(a)(2) requires that a complaint set forth the plaintifisislaith enough
specificity as to “give the defendant fair notice of what the . . . claim is amggidbeds upon which
it rests.” Twambly, 550 U.S. at 555 (internal quotation marks omitted). The complaint must
contain “sufficient facts to put the proper defendants on notice so they can framevari &ms
the plaintiff's allegationsDist. Council 47, Am. Fed'n of State, Cty. & Mun. Emps.,-AHD by
Cronin v. Bradley 795 F.2d 310, 315 (3d Cir. 1986). Importantly, a plaintiff must “specify which

defendants performed which actZuniga v. Am. Home MortgNo. 14-2973, 2016 WL 886214,

3 Plaintiff does nospecify what sort ofinjuries” he suffered.
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at *2 (D.N.J. Mar. 7, 2016).

9. Here, the Complaint refers toactions taken byDefendants” or “Defendant”
interchangeablyyithout specifying which namedefendanundertook which action. In fact, the
Complaintprovides ndactualallegationsof any actspecificallyundertaken by.iberty, Quincey,
Mulligan, or McGorry thatvould connecthemto Plaintiff’s alleged injury in any waynuch less
that would give rise to a plausible clafor relief. (See generallp.E. No. 1. Because such
vaguegroup pleading “undermines the notice pleading regime of Rulda®fiet v. Francis E.
Parker Meml Home, Inc, No. 141206, 2014 WL 3809173, at *2 (D.N.J. July 31, 2014
Complaint must be dismissed as it simply fails to plaeh @fendants on notice of the claims
against each of themSee, e.glngris v. Borough of CaldwelNo. 140855,2015 WL 3613499,
at *5 (D.N.J. June 9, 2015) (“[T]o the extent Plaintiff seeks to lump several defenulgetiser
without setting forth what each particular defendant is alleged to have done, éreghged in
impermissibly vague group pleading.”Japhet 2014 WL 3809173, at *2 (“Alleging that
‘Defendants’ undertook certain illafj acts—without more—injects an inherently speculative
nature into the pleadings, forcing both the Defendants and the Court to guess who did what to
whom [and] when. Such speculation is anathema to contemporary pleading standards.”).

10. Additionally, to the exteinPlaintiff asserts claims agatQuincey, Mulligan, and
McGorry merely because they are officersprincipalsof the two named entitiethhe Complaint
cannot statea plausibleclaim for relief as a matter of law. New Jersey law is clear that a
corporation is a separate entity from its corporate princgradofficers See, e.g., State Dep't of
Environ. Prot. v. Ventron Corp468 A.2d 150, 164 (N.J. 1983). “In fact, the essence of
incorporation is to insulate corporate principals from personal liability for catgacts.”Circuit

Lighting, Inc. v. Progressive Prod., Ind&No. 125612, 2013 WL 4510134, at *5 (D.N.J. Aug. 23,



2013). Thus, absent an appropriate factual basis that would justify the extraordmady of
piercing the corporate veil, eomplaint cannot state a plausible claim for relief against the
principals and officers of the defendant corporatiose, a., Circuit Lighting, Inc, 2013 WL
4510134, at *6Natralite Filters, Inc. v. Rexel, IndNo. 121557, 2012 WL 529581, at *6 (D.N.J.
Feb. 17, 2012).

11.  Accordingly, the Complaint will be dismiss&dthout prejudice An appropriate

Orderaccompanies this Memorandum Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.




