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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

LEANDRO R. P,
Petitioner, :. Civ. No. 20-3853KM)
V. :
THOMAS DECKER,et al., OPINION
Respondents.

KEVIN MCNULTY , U.S.D.J.

l. INTRODUCTION

PetitionerLeandro R. B is an immigration detainegirrently heldat theHudson County
Correctional Centerin Kearny, New Jersey. He is proceeding by way of counst a Petition
for a Wit of Habea<Corpus pursuant to 28 U.S.C. § 224DE 1.) Presently before the Court is
Petitioner’s Motion for an Order to Show Cause, Preliminary Injunction, and Temporary
Restraining OrderDE 4). Pursuant to Local Civil Rule 78.1, this matter is decided without oral
argumentFor the reasons set forth belotlie Motion for an Order to Show Cause, Preliminary
Injunction, and TemporarRestraining Order (DE) will be granted insofar as a Temporary
Restraining Order shall be issuddhis decision should not be taken as signifying a result in any
other individual case; rathet s a reflection of the unique circumstances present irptriscular

case.

! Consistent with guidance regarding privacy concerns in social security and anomgr
cases by the Committee on Court Administration and Case Management of¢lae Quaference
of the United State®etitioner is identified herein only by his first name and last initial.
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Il BACKGROUND
A. COVID-19

The United States is currentixperiencing a@lobal pandemic due to a rapidly spreading
infectious disease known as COVID. As of the date of this opinion, theaee over 632,000
reportedcasesof COVID-19 in the United Stateand more than 31,000 people have died as a
result See Ctrs. for Disease Control and PreventionCases in U.S,
https://www.cdc.gov/coronavirus/20X@ov/casesipdates/casas-us.html (last visited Apr.,
2020). Currently, New York and New Jersey are two of the states most imgdactibe virus,
with more thar211,500 and 71,00€ases respectivelgee id. As of April 1, 2020, Respondents
reportthatat Hudson County Correctional Center (“HCCC”), where Petitioner is detaniedst
two immigration detainees have tested positive for COVED 14 inmates have tested positive,
and 12 staff members have tested positive. (DE 17 at 13; E¥Eal70.) Petitioner indicates that
only days later, those numbers have apparently increasedt1 staff members having tested
positive for COVIDB19, 22 inmates and immigration detainees having tested positive, and multiple
stdf members having died from complications due to COVID-19. (DE 19 at 8.)

According to the Centers for Disease Control and Prevention (“CDC”), CQYIB a
respiratory illnesghat can spread[b]etweenpeople who are in close contact with one another
(within about 6 feet)” and from contact witlontaminated surfaceSee Ctrs. for Disease Control
and PreventionHow COVID-19 Spreads, https://www.cdc.gov/coronavirus/20h@ov/prevent-
gettingsick/how<€owvid-spreads.html (last visited Apr7,12020). TheCDC states that “[t]he virus
that causes COVIR9 is spreading very easily and sustainably between pedekeitl. Even
those who do not show symptoms of the virus may be able to sprésedd. Common symptoms

of COVID-19 includea fever, cough, and shortness of bre&te.Ctrs. for Disease Control and
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Prevention,Symptoms of Coronavirus, https://www.cdc.gov/coronavirus/200@ov/symptoms-
testing/symptoms.html (last visited Apr7,12020).Certaingroyps of individualsare at “higher

risk for severe illness from COVHD9.” See Ctrs. for Disease Control and PreventiGnoups at
Higher Risk for Severe Illness, https://www.cdc.gov/coronavirus/2019-ncov/needra
precautions/groupathigherrisk.html (last visited Apr.17, 2020). These “high risk” individuals
include, but are not limited to, those who are over 65 years of age, have asthma, or are
immunocompromisedsee id. In order to prevent the spread of the virus, the CDC recommends
“social distancing” étaying at least sifeet away from others), wearing cloth face coverings when
in public, regular disinfection of “frequently touched surfaces,” and washing hands oftepapth s
and water, among other practic8ee Ctrs. for Disease Control and PreventiBngvent Getting

Sck, https://www.cdc.gov/coronavirus/2019-ncov/prevgettingsick/disinfectingyour-
home.html(lastvisited Apr. I7, 2020). Ultimately, however, “[tlhe best way to prevent iliness is
to avoid being exposed to this virusgeid.

According to the CDC,arrectional and detention facilities present “unique challenges for
control of COVID19 transmission,” due to the fact that individuals “live, work, eat, study, and
recreate within congregate environméifits See Ctrs for Disease Control and Prevention,
Guidance for Correctional & Detention Facilities, https://www.cdc.gov/coronavirus/2019
ncov/community/correction-detention/guidaram@rectionaldetention.html (last visited Apr.71
2020).This close proximity heightes the potential that COVHR9 will spreadSeeid. Moreover,
the “ability of incarcerated/detained persons to exercise disease preventiammesé¢asg.,
frequent handwashing) may be limited and is determined by the supplies provided in itiye facil
and by security consideration§&2eid. The stark reality is that “avoiding exposure to COVID-19

is impossible for most detainees and inmat€si%tian A.R. v. Thomas Decker, et al., Civ. No.
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20-3600,ECF No. 26at *3 (D.N.J. Apr. 12, 2020)it is against ths backdrop that Petitioner filed
the instantction.
B. Factual and Procedural Backgroundof Petitioner’'s Case
i.  Procedural History and Criminal Background

Petitioneris a32-yearold native and citizen othe Dominican RepubliqDE 17-2 at 4)

He arrived in the United States or about August 7, 1928 the age of fivas a Lawful Permanent
Resident (“LPR”) (Id.) He has resided in New York continuously since that time and he has three
United States citizen children. (DE 1 at16.)

It appears that between July 28, 2005 and July 9, 2019, Petiliaadreerarrested 15
times. (DE 171.) Almost all ofthese arrests resulted in convictions whiatiude, butare not
limited ta: fifth degree criminal possession of stolen property; second degree criminal contempt
second degree criminal trespass; second degree attempted strangulation;tigfel gouhts of
petit larceny(ld.)

As a result of his convictions, Petitioner wasesed by Immigration and Customs
Enforcement (“ICE) andserved with a Notice to AppediNTA”) on January 22, 202QDE 17
2.) The NTAinitiated removal proceedings against him and chargedwitimremovabilityunder
section 237(a)(2)(A)(ii) of the Immigrath and Nationality Actor having been “convicted of two
crimes involving moral turpitude not arising out of a single scheme of criminal misadn@ddg
Petitioneris subject to mandatory detention under 8 U.S.C. § 1226(c) and has remained in
detentionsince he wasrrestedon January 22, 2020. (DE -B7 DE 1 at 16.) Petitioner denies
removability. (DE 1 at 16.)

On March20, 2020, Petitioner filed, through counseEetition forWrit of HabeaCorpus

pursuant to 28 U.S.C. § 2241 in the Southern District of New York. (DE 1.) He separately filed a
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Motion for an Order toShow Gause,Preliminary Injunction, andTemporaryRestraining @ler
(“TRO"). (DE4.) OnApril 3, 2020, Respondents filed opposition to Petitioner's motion. (DE 17.)
Petitioner thereatfter filed a reply. (DE 19.) On April 9, 202@ case was transferred to the District
of New Jersey and assigned to this Court. @3B In his petition andnotion, Petitioneargues
that Respondents are violating his due process rights under the Fifth Amendmemeeoflmt
punitive conditions of confinement and to receive adequate medicdbycamtinuing to detain
him during the current pandemic. (DE 1 at 25-26; DE 4 at 7-11.)
ii. Pre-Existing Medical Condition

Pertinent tahis casearePditioner’s underlying medical conditiam Petitioner states that
hesuffers from hypertension, asthma, and a long history of smofdigyl9 at 7.) Petitioner also
allegesthat he is suffering frosymptoms consistent witlnaumatic brain injury, as a result of
blunt force trauma and a seizure he suffered in February goR2at 1617.) Petitioner provides
his medical records from HCCC and his former place of detiy Bergen County Jail, as
evidence of these conditions. (DE 19-1.)

C. HCCC’s COVID -19 Protocols

Also relevant to this case are the protodGE andHCCC haeimplementedn an effort
to combat the spread of COWI®. (DE 17 at 9-13) Respondents state that ICE has “Field
Medical Coordinators” whare overseemclinical services at local facilitiesuch as HCCCId.
at 10.) ICE also has epidemiologists who have “been tracking the outbreak, regularly updating
infection prevention and control protocols and issuing guidance to field staff on screening and
management of potential exposure among detainddsdt(11.) Respondents state that testing of
ICE detainees for COVIEL9 is consistent with guidance issued by the CD€) [f a detainee

exhibits symptoms compatible with COWD, they are placed in isolation for testing.)If that
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detainee tests positive, they remain isolatedaaediven medical treatmentl.d)) Detainees who
experience “clinical deterioration” are referred to a local hospité). Additionally, detainees
who have had exposute individuals with confirmed COVIEL9 are placed in “cohorts” for 14
days and monitored dailyld)? Respondents state that, per ICE policy, detainees with a
communicable disease, such as COMM) are placed “in an appropriate setting in accordance
with CDC, state, or local health department guidelinéd.) (

Respondentsndicate that to address COVIEL9 concerns, HCCC has kept additional
medical staff orsite, begun screening staff members and visitors, carefully limited recreation t
allow for soci& distancing, segregated inmates and detainees who have tested positive or show
symptoms of COVIBLY9, increased cleaning and disinfection of the facility, and provided
additional sanitation measures to detaindes). (

. LEGAL STANDARDS
A. Temporary Restraining Order

To obtain a temporary restraining order or a preliminary injunction, a petitioner must
provide a‘threshold”showing oftwo critical factors(1) a likelihood of success on the menofs
his claim and(2) that he is “more likely thanot to suffer irreparable harm in the absence of
preliminary relief” Reilly v. City of Harrisburg, 858 F.3d 173, 179 (3d Cir. 2017). A likelihood of
success on the merits requires “a showing significantly better than negligibletmécessarily
more lkely than not."Seeid. Additionally, “[h]Jow strong a claim on the merits is enough depends

on the balance of the harms: the more net harm an injunction can prevent, the weaketiffis plai

2 The CDC defines cohorting as “the practice of isolating multiple laboratoriirmed
COVID-19 cases together as a group, or quarantining close contacts of a particular clase toget
as a group.See Ctrs. for Disease Control and Preventi@Gnjdance for Correctional & Detention
Facilities, https://www.cdc.gov/coronavirus/2019-ncov/community/correction-detention/
guidanceeorrectionaldetention.html (last visited Apr.712020).

6
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claim on the merits can be while still supporting some preliminary reliéf.at 178(quoting
Hoosier Energy Rural Elec. Coop., Inc. v. John Hancock LifeIns. Co., 582 F.3d 721, 725 (7th Cir.
2009)).If these two “gateway factors” ameet, then the Court considettse remaining two factors
which aim to balance the equities of the fatthe possibility of harm to other interested persons
from the grant or denial of the injunction,” and “the public interddt.at 176 (quotindel. River
Port Auth. v. Transamerican Trailer Transport, Inc., 501 F.2d 917, 9190 (3d Cir. 1974))The
Court considersin its sound discretion if all four factors, taken together, balance in favor of
granting the requested preliminary relidd! at 179.

B. “Extraordinary Circumstances” Test for Bail

In the Third Circuit’s decision ihucasv. Hadden, 790 F.2d 365 (3d Cir. 1986), the Court

held that a petitioner may be eligible for bail prior to ruling on the merits of higopetinder
“extraordinary circumstances3ee id. at 367. The Court held th#his standard reflected “the
recognition that a preliminary grant of bail is an exceptional form of relief in a habeass
proceeding.”See id. The Court cited as an example of extraordinary circumstances its prior
decision inJohnston v. Marsh, 227 F.2d 528 (3d Cir. 1955), where a petitioner who was “gravely
ill” and required hospitalization was granted bail pending his habeas peSt®ird. The Third
Circuit in Lucas expresslyclarified that a petitioner’s poor health was not the only “extraorglina
circumstance” that would justify a grant of bail. The Third Circuit reaffirnmesl “extraordinary
circumstance” test in its later opinionsliandano v. Rafferty, 970 F.2d 1230, 1239 (3d Cir. 1992)
andinreSouels, 688 F. App’x 134, 1386 (3d Cir. 2017). Most recenthhis same “extraordinary
circumstances” standard has been utilized by other courts within this distddrasaingvhether

to grant bail tammigration habeas petitioners seeking relief during the COMIPandemicSee
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Cristian A.R,, Civ. No. 263600,ECF No. 26at *16; Rafael L.O., Civ. No. 263481, 2020 WL
1808843, at *5 (D.N.J. Apr. 9, 2020).
V. DISCUSSION

Petitioner avers that his continued detention during the currently global pandemic, given
his serious medical conditions, violates his due process rights under the Fifth Amenbiaeht. (
at 7) Specifically, Petitioner raises two arguments: tfigt his conditions of confinement are
tantamount to punishmerdnd (2) that Respondents have failed to provide him with adequate
medical protections. Id.) Under the circumstances presented here, | find libdtas met the
standard for #RO, as well as the extraordinary circumstances justifying bail.

A. Temporary Restraining Order

i Likelihood of Success on the Merits

a. Conditions ofConfinement Claim

Petitioner argueshat althoughthe Due Process Clause protects detainees from being
subjected to conditions of confinement that amount to punishment, the aameittonsatHCCC
are unduly punitive. (DE 1 at 25.) Petitioner contehds he is unable to practice social distancing,
use hand sanitizer, or wash his hands regylamngking it all but impossible to protect himself
against COVID19. (Id.) He stateghat Respondentfailure to provide him with the ability to
protect himself during the outbreak of a contagious disease constitutes unconstitutional
punishment(ld.) Respondenargues however, that “there is no basis for Petitioner to equate his
detention at the HCCC, whidhk pursuant to an express statutory mandate, to unlawful punitive
detention.” (DE 17 at 16.) While | take note that Petitioner’s detention is mandaton8undecC.
§ 1226(c), and that such detentmay notitself violate due procesBegtitioners claim challenges

the conditions of his confinement rather thahe authority to detain himThus the fact that
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Petitioner is subject to mandatory detention does not negate his argloatgrgconditions othis
confinementmay be unconstitutionabee E.D. v. Sharkey, 928 F.3d 299, 3®07 (3d Cir. 2019)
(holding that immigration detainees are entitled to the same due process prstastioretrial
detainees and delineating the applicable legal standardi&iamee’ssonditions of confinement
claim).

Respondents do not argue that this Court lacksdiation to hear Petitionersonditions
of confinementlaim. (See generally DE 17.)Nevertheless, | note that the Supreme Court has “left
open the question whether [detainees] might be able to challenge their confinement conditions
a petition for a writ of habeas corpusZiglar v. Abbasi, 137 S. Ct. 1843, 18623 (2017);see
also Bell v. Wolfish, 441 U.S. 520, 526 n.6 (1979) (“[W]e leave to another day the question of the
propriety of using a writ of habeas corpus to obtain review of the conditions of confii@ment
Preiser v. Rodriguez, 411 U.S. 475, 499 (1973) (“When a prisoner is put under additional and
unconstitutional restraints during his lawful custody, it is arguable that habeas cdipiestwi
remove the restraints making custody glé”). Federal courts, however, have seemingly
condoned challenges to conditions of confinement raised through a habeas [Setithkamer v.
Obama, 742 F.3d 1023, 1032 (D.C. Cir. 201¥opodall v. Fed. Bureau of Prisons, 432 F.3d 235,
24244 (3d Cir. 205); Ali v. Gibson, 572 F.2d 971, 975 n.8 (3d Cir. 1978). Furthermore, under 28
U.S.C. § 2241, a district court may exercise jurisdiction over a habeas petitiorhelpatitioner
is in custody and alleges that this custody violates the constitution, laws, or néstiesnited
States. 28 U.S.C. § 2241 (&faleng v. Cook, 490 U.S. 488, 490 (1989). Accordingly, | findeth
caselaw indicates thah immigration detainee may raise a conditions of confinentaint in his

§ 2241.
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Unlike convicted prisoners whose conditions of confinement claims arise under the Eighth
Amendment, pretrial and immigration detainees are entitled to heightened prete&sedsel| v.
Wolfish, 441 U.S. at 5336; see also Sharkey, 928 F.3d at 3067. Accordingly, an immigration
detainee’s conditions of confinement claim is properly analyzed under the Due RElzress of
the Fifth (or Fourteenth) AmendmeBke Sharkey, 928 F.3d at 307. Under that clause, “a detainee
may not be punished prior to an adjudication of gué id. In order to determine whether a
challenged condition amounts to punishment, a court looks at whether that condition “ishigasona
related to a legitimate government objectivéharkey, 928 F.3d at 307. If it is not, then a cou
may infer “that the purpose of the governmental action is punishment that may not be
constitutionally inflected upon detaineg detainees.Td. (quotingHubbard v. Taylor, 538 F.3d
229, 232 (3d Cir. 2008)).

Whether a condition of confinement is reasonably related to a legitimate government
objectiveturns on whether the conditi@erves a legitimate purpose and is rationally related to
that purposeSee Hubbard, 538 F.3d at 232. A petitioner can demonstratd & challenged
condition amounts to punishment if there is “an expressed intent to punish on the part mirdetent
facility officials,” if there is no “alternative purpose to which [the conditioc@ifinement] may
rationally be connected is assignafie it,” or if the condition is “excessive in relation to the
alternative purpose assigned [to itfee Bell, 441 U.S. at 538 (quotingennedy v. Mendoza-

Martinez, 372 U.S. 144, 168-69 (1963)).

3 In support of his claim, Petitioner relies on the Supreme Court’s decisidallimg v.
McKinney, 509 U.S. 25 (1993). IHelling, the Court found that a prisoner successfully asserted a
conditions of confinement claim based upon exposure to environmental tobacco smoke, despite
the fact that he was asymptomatic, because the Eighth Amendment protected agaaisntiyu
imminent dagers[.]” Seeid. at 3435. The Court determined that the Eighth Amendment requires
individuals be provided with basic human needs, which includes “reasonable safety,” ahd that i
would be “cruel and unusual punishment to hold convicted criminals in wwaddions.”Seeid.

10
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This inquiry has recentlypeenaddressed within the context of the current CONLED
pandemic. IrnThakker v. Doll, Civ. No. 20-480, 2020 WL 1671563 (M.D. Pa. Mar. 31, 2020), the
Court found that although the government had a legitimate objective in “preventing defieimed a
from absconding and ensuring that they appear for removal proceedings,” the “unsanitary
conditions” and “high risk of COVIEL9 transmission” were not rationally related to that
objective.Seeid. at *8. The Court explained that “[s]ocial distancing and proper hygien¢he
only effective means by which we can stop the spread of CE&M¥Dand that the petitioners had
shown that, “despite their best efforts, they cannot practice theseeffpativentative measures

in the Facilities.”See id. The Court found Responais legitimate governmental objective was

at 33 (internal quotation marks and citation omittétling recognized that inmates are entitled

to relief where they prove risk of exposure to serious contagious illnesses.
We have great difficulty agreeing that prison authorities may not be
deliberately indifferent to an inmate's current health problems but
may ignore a condition of confinement that is sure or very likely to
cause serious illness and needless suffering the next week or month
or year. InHutto v. Finney, 437 U.S. 678, 682, 98 S.Ct. 2565, 2569,
57 L.Ed.2d 522 (1978), we noted that inmates in punitive isolation
were crowded into cells and that some of them had infectious
maladies such as hepatitis and venersaglage. This was one of the
prison conditions for which the Eighth Amendment required a
remedy, even though it was not alleged that the likely harm would
occur immediately and even though the possible infection might not
affect all of those exposed. We would think that a prison inmate also
could successfully complain about demonstrably unsafe drinking
water without waiting for an attack of dysentery. Nor can we hold
that prison officials may be deliberately indifferent to the exposure
of inmates to a seri@y communicable disease on the ground that
the complaining inmate shows no serious current symptoms.

Id. at 33.

While Helling supportsetitioner’s proposition that exposure to an infectious disease may
constitute an unconstitutional condition of confireit is important to note that this cadees
not provide the appropriate legal stand&ee Cristian A.R., Civ. No. 203600, ECF No. 26 at
*20. The appropriate legal standard is whether a challenged condition amounts to puniSiéement
Sharkey, 928 F.3d at 307.

11
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weakened in particular by the other options ICE had to monitor detainees that dgliret tieeir
confinementSeeid.

Similarly, in Rafael L.O., the Court concluded that Respondents had a legitimate
governmerdl objective in preventing detainees from absconding, but that the conditions of the
prison, the current global pandemic, and the medical vulnerabilities the petitioneredfifdm,
resulted in conditions of confinement that were tantamount to punishfeemRafael L.O., 2020
WL 1808843, at *78. The Court found that, “Respondents [did not] have an express intent to
punish Petitioners,” but that “such intent is not a necessary prerequssged. at *7.

Most recently, inCristian A.R., which dealt with detainees who were also confined at
HCCC, the Court held that the totality of the circumstances compelled a findingetisantttions
of confinement amounted to punishmesge Cristian A.R., Civ. No. 263600, ECF No. 26 at *21.
Although the Court found that the protocols Respondents implemented to prevent the spread of
COVID-19 were “laudable,” the Court ultimately determined that these enhanced measeres we
insufficient.Seeid. at *22. In describing the inadequacies of the facdlisBahanced measures, the
Court stated, in pertinent part:

Petitioners spend 23.5 hours a day in cramped cells that they have
to share with another person and the remaining thirty minutes out of
their cells in common areas. It is during those thirty minthasthe
detainees are at high risk for COVII® exposure and transmission.
That brief period is the only time they have each day to take
showers, make telephone calls to family members and attorneys,
visit the commissary, and use recreation areas. Comiagclose
contact with frequently used items and shared spaces is unavoidable.
Respondents do not state the Facilities clean and sanitize the
common areas and frequentbuched common items -imetween

each period during which new detainees and inmat&gel their
cells. Instead, they provide that cleaning occurs at least three or four
times per daySee Ahrendt Decl. 1 9.K; Edwards Decl. 1 11, 12.E.
Accordingly, even crediting the Facilities’ increased efforts to clean

and disinfect shared spaces, Respondents cannot dispute that many,
if not all, detainees use the common areas and objebistween

12
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cleanings and are being exposed to potentially contaminated
surfaces. Detainees also report that corrections officers’ and medical
staff's use of gloves and masks is inconsistent and certainly not in
line with the CDC’s recommendations, further compounding their
risk of exposureSee Arcia-Quijano Decl. { 5; Gordillo Decl.  11;
Durkin Decl. 1 9.

To make matters worse, detainees who want to do their part in
curtailing the spread of COVH29 to themselves and others are not
provided the resources to do so. Detainees are forced to share soap
or have no soap at atke, e.g., Eisenzweig Decl. | 8, and lack other
basic hygiene items like hand sanitizer. Respondents do not indicate
whether and how often soap or other hygiene products are provided
to detainees. That means, when they return to their cells to begin
their next 23.5hour period of confinement, detainees are unable to
perform the most effective measufecombatting the spread of the
virus: washing and disinfecting their hands. Showering is not an
option because their only access to showers is during their brief half
hour recreational period. Covering their faces with masks or hands
with gloves is also not possible, unless they have already shown
signs of COVID19, but by that time, avoiding infection is likely too
late.See Ahrendt Decl. | 9.G.; Edwards | 14.

Id. at *22-24.

Guided by the decisions imhakker, Rafael L.O., and Cristian AR, | find that the
circumstances preseat in the instant caseppeartantamount to punishment. Although
Respondents have delineated the numerous measures they have undertaken to prevextt the spre
of COVID-19 in HCCC, those measureppaar insufficient to praoect Petitioner whose
hypertension, asthma, and history of smokphace him at higher risk of severe illness from
COVID-19. See Ctrs. for Disease Control and Preventi@roups at Higher Risk for Severe
Illness,  https://www.cdc.gov/coronavirus/20b@ov/reedextraprecautions/groupathigher-
risk.html (last visited Apr. 17, 2020Retitioner allegean inability to adhere CDC guidance on
how to protect himself from contracting COWI. (DE 4 at9.) Although he does ngirovide

the same grim set of circwgtances as thoset forth by the petitioners @ristian A.R., he does

13
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state generally that he is unable to practice social distancing, use harmisanitivash his hands
regularly. (d.)

| do not find that Respondents have an express intent to punish Petitiowerer] am
not required to make suehfindingin order toconclude thatheconditions of confinemer@mount
to punishmentSee Bell, 441 U.S. at 538see also Rafael L.O., 2020 WL 1808843, at *7. also
recognize thaRespondents e a legitimatgurposean ensuring Petitioner does not abscond and
in protecting the public, especially given Petitioner's criminal history. Yet, givenutrent
pandemic and Petitioner’s serious underlying health conditions which place him at higfar ris
severe illness if he contracts COVI, | find that the conditions of his confinement are excessive
in relation to the Respondent’s purpo$his especially true given the existence of the available
alternatives to Petitioner’s confinemefee Thakker, 2020 WL 1671563, at *8Accordingly, |
find that Petitioner has shown a likelihood of success on the merits on his conditions of
confinement claim.

b. Deliberate Indifference Claim

Petitioner's second due process claim alleges that Respgentame demonstrated
deliberate indifference towards his serious medical needfabyng to adequately protéchim
and by “not [taking the] necessary or appropriate precautiobg 4 at 9) Respondents argue
they have not evinced deliberate indifference, as demonstrated by the numerous protocols they
have implemented to stop the spread of COXD (DE 17 at 17.Responderst again do not
address whether Petitioner's claim is properly raised i8 2241 However, @en assuming
Petitioner could raise such a claim in a § 2241hde not shown a likelihood of success on the

meritson this claim.

14
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The applicable legal standard for an immigration detainee’s inadequate medicaicare cl
is that of deliberate indifferenceSee Harvey v. Chertoff, 263 F. App'x 188, 191 (3d Cir. 2008)
(citing Natale v. Camden Cty. Corr. Facility, 318 F.3d 575, 5885 (3d Cir. 2003))see also
Camacho Lopezv. Lowe, Civ.No. 3:20CV-563, 2020 WL 1689874, at *7 (M.D. Pa. Apr. 7, 2020)
Thus, b succeed on a claim of inadequate medical care, a petitioner must show: (1) “a serious
medical need,” and (2) “acts or omissions by prison officials that indicate dédiledéference
to that need.’Natale, 318 F.3d at 582'To act with deliberate indifference to serious medical
needs, is to recklelgsdisregard a substantial risk of serious hardafvey, 263 F. App’x at 191
(citing Estelle v. Gamble, 429 U.S. 97, 1085 (1976) andrarmer v. Brennan, 511 U.S. 825, 836
(1994). The Third Circuit has found deliberate indifferenoesituationswhere: (1) prison
authorities deny reasonable requestsriedicaltreatment, (2) knowledge of the needrizedical
care is accompanied by the intentional refusal to provide)ithgBessarynedicaltreatment is
delayed for nommedicalreasons, and (4) prison authorities prevent an inmate from receiving
recommended treatment for serionsdicalneeds.’Pearson v. Prison Health Serv., 850 F.3d 526,

538 (3d Cir. 2017).

Here,although the possibility afontractingCOVID-19 presents grave riskRespondents
have undertakemumerousmeasures in order to combtite spreadCOVID-19 andprevent
detaineefrom contracting the illnesRespondentsave implemented protocols tha¢ aonsistent
with the guidance set forth by the CDC for Correctional and Detention Facilitie$]@8Q is
being supervised bgnICE Field Medical Coordinatpras well adCE epidemiologists who are
monitoring the outbreak and continuously updating infection prevention and control protocols for
facilities. These actionslo notdemonstrate that prison officials have recklessly disregarded the

substantial risk of harm that COVADO posesRather these actionmdicatethat Respondents are
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actively taking significantstepsto try and prevent detainees from contract®@VID-19. While

there may not yet be a perfect solution to preventing the spread of this infectious, disease
Respondents conduct simply does not demonsdrdtdiberate indifference to the current global
pandemic.Accordingly, Petitioner has not shown a likelihood of success on the merits of his
deliberate indifference claim.

While Petitioner has not shown a likelihood of success on the merits of his deliberate
indifference claim, he has demonstrated a likelihood of success on his conditamdinément
claim. Therefore, | find that Petitioner has met the first factor required for t#re gf a TRO.

ii. Irreparable Harm

The second threshold showing Petitioner must make in order to be granted a TRO is that
he is “more likely than not” to suffer irreparable haab®ent the relief requeste8ee Reilly, 858
F.3d at 179. Respondents argue that Petitioner’s desired relief will not amelictaterash any
heightened risk of injury resulting from COWID®, nor will his release prevent him from
contracting COVID-19. (DE 17 at 19

Indeed, here is curretly no guarantee against contracting COVID-19. Howea®stated
previously,correctional and detention facilities present “unique challenges for control ofBCOV
19 transmission[.]'See Ctrs. for Disease Control and Preventi@uidance for Correctional &
Detention Facilities, https://www.cdc.gov/coronavirus/20@ov/community/correction-
detention/guidanceerrectionaldetention.html (last visited Apr. 14, 2020). Within facilities such
as HCCC, detainees “cannot practically adhere to social distancing guidelinesdequate level
of personal hygiene,” measures which have been “touted as the most effective meaad tbé
spread of the virus.Zee Cristian A.R., Civ. No. 203600, ECF No. 26 at25-26 (quotingRafael

L.O., 2020 WL 1808843, at *8)T'he number of cases in HCGMderscorehis point. (DE 32at
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20-21.) Moreover given Petitioner’s hypertension, asthma, and history of smoking, he is
especially at risk of developing severe illnéske contracts COVIEL9. See Ctrs for Disease
Control and  Prevention, Groups at Higher Risk for Severe IlIness,
https://www.cdc.gov/coronavirus/2019-ncov/needraprecautions/groupathighersisk.html
(last visited Apr. Z, 2020).Thus it is apparent that Petitioner is more likeharthnot to suffer
irreparable harm if his confinemeait HCCCcontinues.

iii. Balancing of the Equities

| next considertte remaining two factorghe possibility of harm to other interested persons
from the grant or denial of the injunction and the public egeFor the reasons explained above,
there remains aignificantpossibility of harm to Petitionaf he remains detained at HCCBe
has multipleserious medicatonditions which each place him at greater risk of developing severe
illness as a result of COMVDO. It is also in the public interesb releasePetitionerbefore he
contracts COVIDP19 in order to “preserve critical medical resources and prevent fgttkes on
the states’ and country’s already overburdened healthcare sysEsm€ristian A.R., Civ. No.
20-3600, ECF No. 26 at *27.

| recognizethat Respondents have a legitimatgerestin ensuring Petitioner does not
abscond and in protecting the fiapespecially given Petitioner’selatively lengthy criminal
history. However, Petitioner has significant ties to the United States. He has beenwd Lawf
Permanent Residenf the United States since he was five years old. He has resided in New York
for almost 30 years and has three sons who are United States ciiderisat 16.)

Given all of these considerations, | believe that Resposden¢rests and Petitioner’s
interests can be appropriately addressed by releasing Petitioner to homemenfand subject

to electronic monitoring. The specific conditions of his release are set forth inrtee O
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accompanying this Opinion. In balancing each of these factors, | find that they favomthefgra
a TROto the following extent.

B. Extraordinary Circumstances Warranting Bail

The United States is the midst of a global pandemic and Petitioner is currentigddéta
a facility which is “at the epicenter of the outbreak” in the United St8ge<ristian A.R., Civ.
No. 203600, ECF No. 26 at *28. Petitioner suffers from hypertension, asthma, and a history of
smoking—serious conditions whidtave been identified by the CDC as worsening the afsk
severe illness from COVI9. See Ctrs. for Disease Control and Preventi@npups at Higher
Risk for Severe [11ness, https://www.cdc.gov/coronavirus/20h@ov/needextra
precautions/groupathighertisk.html (last visited Apr. 1, 2020).The risk to Petitioner’s health
is grave. Accordingly, | find that these facts constitute extraordinesyrastances which warrant
release on bail.

V. CONCLUSION

For the foregoing reasonBetitioner'sMotion for an Order to Show Cause, Preliminary
Injunction, and Temporary Restraining Order (DB @@l be granted insofar as a Temporary
Restraining Order shall be issued. An appropriatieCaccompanies this Opinion.
DATED: April 17, 2020

/sl Kevin McNulty

KEVIN MCNULTY
United States Districiudge
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