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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MICHAEL PLAIA |
Plaintiff, :  Civil Action No. 20-6489(ES) (CLW)

v OPINION
ALINA PLAIA etal. '

Defendans.

HAYDEN, DISTRICT JUDGE

Before the Court are two objections to Magistrate Judge QatNhyaldor’s report and
recommendation (D.E. N@8 (the “R&R”)) that theCourtgrant plaintiffMichael Plaia’smotion
to remand this action to state couRefendant Alina Plaig‘Alina”) objects to Judge Waldor’s
recommendation thahe matter be rermaed. (D.E. No29 (“Alina’s Objection”)) Plaintiff
responéd to Alina’s Objection andbjects to Judge Waldor's recommendation that the Court
denyhim an award of attorney’s feegD.E. No. 30 (“Plaintiff's Objection”) The Court has
reviewed the relevant submissions and decides this matter without oral argudeefRed. R.
Civ. P. 78(b); L.Civ. R. 78.1(b). For the following reasonshe Objectios are overruled, and
the Court adopts Judge WaldoR&R in full.
l. Background

Because the Court finds no clear error in the background section as omtlihedR&R,
to whichthe partiedo not object, the Court fully adopts and incorporates by referendactise

as laid ouin the R&R. SeeR&R at }-2) In pertinent part, Judge Waldor explained that “this

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2020cv06489/435717/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2020cv06489/435717/35/
https://dockets.justia.com/

Case 2:20-cv-06489-ES-CLW Document 35 Filed 10/23/20 Page 2 of 8 PagelD: 519

action stems from multiple lawsuits between Plaintiff fhdlina that arose from an underlying
divorce proceeding (R&R at 1.) In this actionPlaintiff is suingAlina, Alina’s mother Galina
Sokolovskaig“Galina”), and a corporation founded by Alina and Galwade Bridge, Inc.and
the complaint‘allegesin broad strokes that Alina and Galina worked together to fraudiulent
conceal and transfer marital funds that Plaintiff has an interest(id.) Plaintiff initially filed
in Bergen County Superior Court on April 24, 20201.)( On May 28, 2020, Alina removedeth
action to this Court on the basis of diversity jurisdicticand Galina joined in the notice of
removal (Id.) On June 9, 2020, Plaintified an emergent motioto remand this case to New
Jersey state court arguimgter alia that the forum defendant rule baemoval. In the R&R,
Judge Waldor agreedlith Plaintiff, concluding that “because Galina is a New Jersey citizen and
was served at the time of removal, Alina’s removal of the action violated the ftefendant
rule.” (Id. at 4.) As a result, Judge Waldor recommended that Plaintiff's motion to rebwnd
grantedand thaflaintiff's request for attornéy feesbe denied (Id.)

On October 19, 2020, Alina filed a timely objectiortite R&R arguing thaGalina was
not properly served at the time of removébeeAlina’s Objection at 2) The next dayPlaintiff
filed a responsen “support of magistrate’s remand recommendation[arjdbjection to denial

of legal fees to Plaintiff? Alina filed a reply on October 22, 2020. (D.E. No. 34.)

! When referring tespecific pagenumbersin Alina’s Objection, the Court uses the page numbers generated
by the Court’s electronic filing system in the uppighthand corner.

2 The same day, Plaintiff filed a motion for a temporary restraj order and order to show cause why a
preliminary injunction should not issue preventing Galina from dissipatinghee of net proceeds from a real
property sale (D.E. No. 31 In that motion, Plaintiff argues that this Court should grant hienextraordinary
remedy of preliminary injunctive relief notwithstanding the fact that in making hecti to the denial of fees in

the R&R, he forcefully argues thdthis matter belogs in the Superior Court of New Jersey(SeePlaintiff's
Objection at §. Because the Court adopts the R&Rd remands this action, the Court does not reach the merits of
the motion
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Il. Standard of Review

When a magistrate judge addresses motions thatomsdered “dispositive,” such as
motions to remand an action to state court, a magistrate jusigamits a report and
recommendation to the district court. 28 U.S.C. 8§ 636(b)(1)(A); Fed. R. Civ. P. Ty.IR.
72.1(c)2); see also In re U.Healthcare,159 F.3d 142, 146 (3d Cir. 1998) (“[A]n order of
remand is no less dissitive than a dismissal order of a federal action for lack of subject matter
jurisdiction where a parallel proceeding is pending in the state cow¥Ren a party objestto
a report andrecommendation, “the district court must makdeanovodetermination of those
portions to which the litigant objects.” Leonard Parness Trucking Corp. v. Omnipoint
Commc’ns, Inc.No. 134148, 2013 WL 6002900, at *2 (D.N.J. Nal2, 2013; see also§
636(b)(1). And the district court “may accept, reject, or modify, in whole or in part, the findings
or recommendations made by the magistrate judge.” 8§ 636(@)(1)he district court “may
also receive further evidence or recommit the matter to the magistrate with inaesticlib
[1I. Analysis

As a preliminary matter, the parties do not objeatedainaspects of the R&R, including
Judge Waldor’s conclusion thalina’s notice of removal was timely. (R&R af)3The Court
having reviewed the R&R, and for the reasons stated therein, adopts those portions of the R&R.
Thus the sole issues for the Court are (i) whether the forum defendant ruterbaval of tis
action; and (ii) whether Plainti§hould be awardeattorneys’ fees.

A. Forum Defendant Rule

A party may remove a civil action from state court to federal ewitiin thirty days after

receipt of the initial pleading the district court has original jurisdiction over the acti@ee28

3 Plaintiff takes issue with Judge Waldortenclusion that there wassufficient evidence to support a
finding that Wide Bridge was properly servelaintiff's Objectionat 3.) But because remand is warranted based
on proper service of Galina, tl&ourt does not evaluate any argumeatating to Wide Bridge
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U.S.C § 144128 U.S.C 81446. Pursuant to 28 U.S.C. 8§ 1332(a)(1), “the district courts shall
have original jurisdiction of all civil actions where the matter in controvexsgesls the sum or
value of $75,000, exclusive of interest and costs, and is between” citizens of differentBiia
the forum defendant rule precludes removal based on diversity jurisdiction if ontheof
defendants is a citizen of the state in which the complaint was originally fiigecifically,
§1441(b)(2) provides that “[agivil action otherwise removable solely on the basis of the
jurisdiction undesection 1332(a)f this title may not be reaved if any of the parties in interest
properly joined and served as defendants is a citizen of the State in which soohisac
brought.” The Third Circuit has said thaémoval statutessuch as § 1441(b)(2)Jare to be
strictly construed against removal and all doubts should be resolved in favor of rerBagdr”
v. SnapOn Tools Corp.913 F.2d 108, 111 (3d Cif.990)(citing Steel Valley Auth. v. Union
Switch & Signal Div.809 F.2d 1006, 1010 (3d Cir. T3
Alina does not dispute that Galina is a citizen of New Jersey and thatuine defendant
rule bars removaf she was properly servedSeeAlina’s Objection ai2.) Instead Alina argues
that Judge Waldor erred in concluding that Galina praperly served at the time of removal.
(1d.)
Judge Waldor relied on service via regular mail, Alesdv Jersey Court Rulé:44, to

determine that service was prop&ule 4:4-4c) states the following:

Optional Mailed Service.Where personal service is required to be made

pursuant to paragraph (a) of this rule, service, in lieu of personal service,

may be made by registetecertified or ordinary mail, provided, however,

that such service shall be effective for obtaining in personam jurisdiction

only if the defendant answers the complaint or otherwise appears in

response therefo. . . ]

Although Alina does not object to Judge Waldor’s conclusion that Galina was served via

regular mdi, she argues that such service was not effective because Galina never appkared in t
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action? (Alina’'s Objection at 4 Specifically, she takes issue wiludge Waldor’s conclusion
that Galina’snotice ofjoinder inremovalconstituted an appearanci so arguing, Alinanakes
much of the fact that Galina did not file an ansigethe complainbr someother responsive
pleadingas contemplated biew Jersy Court Rule 4:4. But Rule 4:44(c) does not specify
that only an answer or a responspleadingis necessary to effectuate servimeregular mail
rather, the rule contemplates an ansaesome other appearance in response to the service of
the summons and complaint. In other words, the plain language of the rule suggests that
appearance may be something other than an answer or a responsive pléddergudgesin
this districthaveconcludedthat the filing of a notice of removal constituts appearance for
purposes of Rule 4:4(c). Gelberv. Kirsch, No. 146768, 2015 WL 1471960, at *5 (D.N.J.
Mar. 30, 2015)report and recommendation adopié&b. 146768, 2015 WL 2403971 (D.N.J.
May 20, 2015)“Upon review of the caselaw, this Court concludeshatthefiling of a noticeof
removal is sufficient to constitute an appearanceunder R 4:44(c).”); Giovanni v. Mentor
Worldwide, LLC No. 12-4435, 2012 WL 5944181, at *4 (D.N.J. Nov. 21, 2012) (concluding that
a notice of removal filed in federal and state court was sufficient to coastituppearance
under Rule 4:44(c)).>

Indeed, Alina offers no case law that compels a diftecemclusion To start,Alina

relieson MacDonald v. Townshipf Wall Police Dep’t No. 11-1598, 2011 WL 1740410, at *1

4 Before Judge Waldor, Alina and Galina made inconsistent arguments and stateneriisva and when
Galina was served, and whether she was indeed served by regular(®esR&R at 23 & 4.) Judge Waldor
concluded, based on Galina’s admission of service in her removal papers and the lagkrafeeta the contrary,
that Galinawas served with theummons and complaint via regular mail. Alina does not specifically dbjdicis
portion of the R&R, and the Court agrees with Judge Waldor's reasoning.

5 Alina attempts to distinguis@iovanniby arguing that in that case, unlike in the present case, the notice of
removal was filed on the state court docketling’s Objection at § The Court is not persuadéiat the filing of

the notice on the state court docket is dispositive. Moredvisr clear fromthe certificate of service attached to
Galina’s noticeof joinder that she delivered a copy of the notieehich is captioned with the state court case
number)to the state court(SeeD.E. No.2at1 &3
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2 (D.N.J. May 4, 2011), for the proposition that “an unresportdedomplaint constitutes
ineffective and proper servicget the forum defendant rule expressly requires there to be
proper service” (Objection at 5(emphasis in original) The MacDonald court held that,
notwithstanding whether servity mail became effective, it was sufficient to trigger the thirty
day removal cloclbecause the court could be satisfied that the mail was actually received and
thatdefendants were on notice of the lawswacDonald 2011 WL 1740410, at *2And even
though it expressly declined to decide the issue, MacDonald court stated that it was
“inclined” to reject the defendants’ unsupported argument that the filing of a redtremoval
does not constitute an answer or appearancer Rule 4:4(c). Id. at *1. Thus, if anything,
MacDonald supports Judge Waldor's conclusion, and Alina’s argument to the contrary is
unpersuasive.

Similarly unpersuasiveare Alina’s arguments about the Third Circuit's decision in
Encompass Ins. Co. v. Stone Mansion Rest, 902 F.3d 147 (3d Cir. 201,8nd the Supreme
Court’s decision inMurphy Bros, Inc. v. Michetti Pipe Stringinginc., 526 U.S. 344 (1999)
Alina arguesthat theEncompasourt “abided by the plain meaning of the text of the [forum
defendant rule],” and concluded tharoperly joined and servedeans just that, and does not
mean served by informal means.’Aliha’s Objection at § And in Murphy Brdhers the
Supreme Court considered whether thed@@time limit for removalbegirs to run upon receipt
of the complaint but before service of official process. 626 U.84at In answering that
guestion in the negative, the Supreme Court emphasized the importance ofstemita. See
id. at 355-56. But here,the Court does not hold that Galina was served by informal nagehs
that such means were sufficiemstead the Courtholds that she was formally amptoperly

served by mail pursuant to Rule 4:@&¥because she appeared through her notice of removal.
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In sum, after ade novoreview, the Court agrees with Judge Waldor that Galina was
properly served, and that the forum defendant rule bars removal of this afdiiers Objection
is thereforeOVERRULED.

B. Attorney’s Fees

Plaintiff's only objection to the R&R challenges Judge Waldor’'s decision natvard
attorney’s fees.The removal statutgrovides that “[a]n order remanding the case may require
payment of just costs and any actual expenses, inclatlioigpeyfees incurred as a result of the
removal.” 28 U.S.C. § 1447(c).As the Supreme Court has explained, “absent unusual
circumstances,attorney’s fees should not be awarded when the removing party has an
objectivelyreasonable basis for removalMartin v. Franklin Capital Corp.546 U.S. 132, 136
(2005). And he decision to award fees and costs is a matter within the’€discretion. Costa
v. Verizon New Jersey, In@36 F. Supp. 2d 455, 467 (D.N.J. 2013).

Judge Waldor declined teecommend a feeawardbecause the notice of removal was
based on a misunderstanding of the removal statute and Redéc):4R&R at 4.) Plaintiff
argues that Alina’s misunderstanding of the law is irrelevant, citing to caseétaw laowpro
sé litigants are still held to certain procedural rul¢Blaintiff's Objectionat 4) He also cites to
certain email correspondende which counsel for Plaintiff apparently explained the forum
defendant rule to Alinaas evidence that she wastumily and constructively aware of the
relevantlaws. (Id. at 5.) And finally, Plaintiff cites to incurred fees resulting fraefending
additional motions filed by Alina.ld.)

Plaintiffs arguments are unpersuasive, especially in a case sutifisasne where
removal is barred based on a procedural defect such as the forum defendé@wetlecompass

Ins, 902 F.3dat 152 (“This Court has long held that therum defendantrule is procedural

6 Alina filed the notice ofemovalpro se Counsel entered an appearance on June 15, 2020. (D.E. No. 8.)
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rather than jurisdictional, except whetbe case could not initially have been filed in federal
court” (quotingKorea Exch.Bank, N.Y. Branch. TrackwiseSales Corp.66 F.3d 46, 5@3d
Cir. 1995))) Saterstad v. StoveR49 F. Appx 955, 956 (3d Cir. 200 paffirming district courts
determination that appellant was not entitled to &ekfinding it significant that “thfd]istrict
[c]ourt did not dismiss for lack of subject matter jurisdiction but rather for a procetiieait”)
And the Court sees no other “unusual circumstances” that waskenting attorney’s feesSee
Martin, 546 U.S.at 136. Accordingly, the Court agrees with Judge Waldor and declines to
exercise its discretion to award fees.
IV.  Conclusion

For the foregoingeasons, the Coudverrulesthe parties’objectionsand adopts Judge
Waldor's R&R in full. This matter is remanded to the Superior Court of Neveyldsergen

County. An appropriate Order accompanies this Opinion.

[sKatharine S. Hayden
Katharine S. Hayden U.S.D.J.




