BRIGHTVIEW ENTERPRISE SOLUTIONS, LLC F/K/A BRICKMAN FACILITY SOLUTIONS... CASUALTY INSURANCE COMBABIYL3
Case 2:20-cv-07915-SDW-LDW Document 13 Filed 10/15/20 Page 1 of 5 PagelD: 368

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CHAMBERS OF MARTIN LUTHER KING COURTHOUSE
SUSAN D. WIGENTON 50 WALNUT ST.
UNITED STATES DISTRICT JUDGE NEWARK, NJ 07101

9736455903
Octoberl5, 2020

Jared P. DuVoisin, Esq.

Tompkins, McGuire, Wachenfeld & Barry, LLP
3 Becker Farm Road

Suite 402

Roseland, NJ 07068

Counsel for Plaintiff

E. Michael Garrett, Jr., Esq.
Barrett Lazar, LLC

145 WestPassaic Street
Maywood, NJ 07607
Counsel for Defendant

LETTER OPINION FILED WITH THE CLERK OF THE COURT

Re:  Brightview Enterprise Solutions, LL C f/k/a Brickman Facility Solutions,
LLC v. Farm Family Casualty I nsurance Company
Civil Action No. 20-7915 (SDW) (L DW)

Counsel

Before this Courtis DefendantFarm Family Casualty Insurance Company’s (“Farm
Family” or “Defendant”)Motion to DismissPlaintiff Brightview Enterprise Solutions, LLC’s
(“Brightview” or “Plaintiff’) Complaintpursuant to Federal Rule of Civil Procedure (“Rule”)
12(b)(6). D.E. 5) This Court has jurisdiction pursuant to 28 U.S.C. 8 1332. Venue is proper
pursuant to 28 U.S.®.1441 This Court, having considered thetpes’ submissiongjecides this
matter without oral argument pursuant to Rule 78. For the reasons discussed betodaief
Motion to Dismiss iDENIED.

l. BACKGROUND & PROCEDURAL HISTORY!?

Brightview is alandscaping company based in Pennsylvania. (Compl. 1t ovides
landscaping servicdsr CBRE Inc. (“CBRE”) locations including a Bank of America branch in

1 For the limited purposes of this Opinion, this Court treats the facts in the @atgs true. The Complaint begins
on page 19 of Defendant’s Notice of Removal filing, which contains several other docuifi2iisl.) To prevent
confusion, citations to the Complaint will be in the following fornfCdmpl.q _)".

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2020cv07915/438205/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2020cv07915/438205/13/
https://dockets.justia.com/

Case 2:20-cv-07915-SDW-LDW Document 13 Filed 10/15/20 Page 2 of 5 PagelD: 369

Mount Holly, New Jersey‘Branch”). (Id. { 7.) Brightview subcontracted osbme ofits duties
to Michael J. Ret d/b/a Retzko’s Landscaping and Lawn Care (“Retzkol@. 1 9.) Perits
subcontractingagreementRetzko obtaiad liability insurancefrom Farm Family, acompany
based in New York. I4. 11 4, 1112.) Thisinsurancepolicy namedBrightview and CBRE as
additional insureds.Id. 11 1112.)

In 2015, Retzko, on behalf of Brightvieand CBRE was to overhaul the exterior
landscape irrigation system at the Brandd. {1 1314.) Because it had no experience \gitich
work, Retzko assigned thi®b to Jim Dunphy’s LLC (“Dunphy”). I@. § 15.) No Dunphy
employee had a certificate to perform such waskrequired by New Jersey law(d. | 16.)
Dunphy nevertheless worked on the Branch’s irrigation system, and in doeldtegedly caused
a leakin the Branch’s employee break roonid. (f 17.) This leakin turn, causethe Branch’s
manage Candice Morciglio (“Morciglio”) to slipand injure her headn June 20, 2015.1d,
18.) Due to the effects of this slip, Morcighit her head agaion July 1, 2015. Id. 119.)

Morciglio sued CBRE, Brightview, Retzko, and Dunphy in New Jersey state court, alleging
devastating traumatic brain injuri€®lorciglio Litigation”). (Id.  20.) Perits agreement with
Retzkg Farm Familyagreed tgrovide coveragéor Brightview and CBRHEor up to $1 million
(“Policy Limit") for the Morciglio Litigation (“Policy’).? (Id. T 27.) Among other things,
Morciglio alleged that CBRE, Brightview, and Retzko were negligent, pointiryidence that
Brightview was required to ensure subcontractors were properly certified, arfidetizab and
Dunphy were not. Id. 1 3033.) Experts retaied on the matteincluding the experfor the
Morciglio Litigation’s defendants;oncluded that Morciglio was totally and permanently disabled
and suffered economic losses in the millionisl. {1 2123, 36-40.)

Leading up to the January 20@il, Morciglio had a global demand of $7 million, bwas
willing to settle for $650,00@ith Farm Family’s insuredsindwould be unwilling tcsettle once
trial commenced (Id. 11 4445.) Farm Familyoffered $250,000to which Morciglio did not
respond (Id. 7 4-48) Prior to trial,Brightview (on behalf of itself and CBRE), without Farm
Family, settledvith Morciglio for $350,000. I¢l. 151.) Thus, onlyRetzko,whose attorneys were
directed and paitbr by Farm Famiy, remained in the Morcigliditigation. (d. §153-54.7 At
trial, Retzko’s strategy was &hift as much blame as possibleBioghtview and CBRE (Id. 1
55-58.) Despite thisRetzko and Morcigligointly omitted Brightview and CBREom aproposed
jury verdict sheet that included a line item for allocation of fa(it.  59.) Retzko succeeded at
trial. (Id. 1 63.)

Brightview brought this matter before the Superior Court of New Jersey, Lawddivisi
Essex County, on May 21, 2020legingone count obad faithbreach of contract. (D.E. 1 at 19,
33.) Farm Family removed to this Court on June 29, 2&2®&{4-6), then moved to dismiss on
July 31, 2020 (D.E. 5), and the parties timely briefed the motion. (D.E#7-9.)

2 As relevant here, the Policgquireal that Brightview “[c]looperate” with Farm Family in any settlement, and that no
insured will “voluntarily make a payment” settling the litigation, without Farm Famignsent. (D.E.-8 at 5.)

3 Dunphy apparentigettled for $650,000.SgeCompl. { 44).

4This Courtadditionallypermits and considexBrightview's sur rep). (D.E. 9)



Case 2:20-cv-07915-SDW-LDW Document 13 Filed 10/15/20 Page 3 of 5 PagelD: 370

. STANDARD OF REVIEW

An adequate complaint must be “a short and plain statement of the claim showihg that
pleader is entitled to relief.”"Fed. R. Civ. P8(a)(2). Rule 8“requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will nBactoial
allegations must be enough to raise a right to relief above the speculative |leBel[.£tl. Corp.

v. Twombly 550 U.S. 544, 555 (2007) (internal citations omittege also Phillips v. Cty. of
Allegheny 515 F.3d 224, 23@d Cir. 2008) (stating that Rule 8 “requires a ‘showing,’ rather than
a blanket assertion, of entitlement to relief”).

In considering anotion todismiss under Rule 12(b)(63, murt must “accept all factual
allegations as true, construe the complaitie light most favorable to the plaintiff, and determine
whether, under any reasonable reading of the complaint, the plaintiff may beddntit&dief.”
Phillips, 515 F.3d at 231 (citatigromitted). However, “the tenet that a court must acceptias
all of the allegations contained in a complaint is inapplicable to legal conclusionsadibhare
recitals of the elements of a cause of action, supported by mere conclusemestai do not
suffice.” Ashcroft v. Igbal556 U.S. 662, 678009);see also Fowler v. UPMC Shadyside/8
F.3d 203 (3d Cir. 2009) (discussing tlqbal standard). Determining whether the allegations in a
complaint are “plausible” is “a contegpecific task that requires the reviewing court to draw on
its judicial experiene and common senselgbal, 556 U.S. at 679. If the “weflleaded facts do
not permit the court to infer more than the mere possibility of misconduct,” the aiotghould
be dismissed for failing to showtat the pleader is entitled to relief” asueqd by Rule 8(a)(2).

Id.

1. DISCUSSION

Under New Jersey lavan insurer “has a positive fiduciary duty to take the initiative and
attempt to negotiate a settlement within the policy coveraBeva Farms Resort, Inc. v. Img
Ins. Co. of Am 323 A.2d 495, 50M.J. 1974)“Rova Farmy. An insured has a cause aftion
against an insurer “whose bad faith in refusing to settle a personal injury actiamitgigholicy
limits exposed its insured to a jury verdict substantially in excess of the policy’liriigagton
v. Cure Auto Ins No. A-2470416T4, 2017 WL 3081717, at *5 (N.J. App. Div. July 20, 2017)
(citing Rova Farms323 A.2dat507).

“Good faith requiresan insurer consider both the insured’s and its own interasts “
deciding whether or not to settle the case within the limits of the pdlieg[insurer]must weigh
the conflicting interests by making its decision to settle or go to trial as if it had feltagpe for
whatever verdict may be recovered, regardless of policy limRava Farms323 A.2dat 508.
Where the insurer acts in bé&alth in not settling, “an insured [is] permitted to [s]ettle the tort
claims . . . and then recover from the insured the amount paid in settlement . . . up to the policy
limits, provided that such sums were reasonable and were paid in good fardmian’s Fund
Ins. Co. v. Sec. Ins. Co. of Hartfoigb7 A.2d 864, 871 (N.J. 197@)ireman’s Fund).

Farm Familyprovides two mairarguments First, that Brightview breached the Policy
when itindependentlsettled the Morciglid_itigation, voiding any obligation of Farm Family to
reimburse such settlememind second, Brightview failed to allege bad faith. This Court ftds
this stagehoweverBrightview has adequately pled its claim.
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A. Breach of the Policy

The Policy states th&rightview must “[c]looperateivith Farm Family in thésettlement
of the claim” andthat “[n]o insured will, except &hatinsured’s own cost, voluntarily make a
payment. . . without [Farm Family’s] consent(*Settlement Clause”). (D.E. 5-4 at 25.)
Nevertheless, where the insufiest “violatesits own contractual obligation” to consider, in good
faith, the insured interestan settlementthe insurerforfeits the right to contralhe settlement.
See Fireman’s Fund67 A.2d at868 In such situation, the insured mgyroceed to make a
prudent good faith settlement,” then “upon proof of the breach of the insurer’s obligation and the
reasonableness and good faith of the settlement made . . . [the im&ayjeecover the amount
[paid],” up to the policy limit. Id. at 870. Therefore,if Brightview sufficiently allegesFarm
Family acted in bad faitivhen not setting with Morciglio, it would plausibly allege thaFarm
Family forfeited its righto control settlemeninder theSettlement Clausg

B. Sufficiency of Allegations of Bad Faith

In turn, the parties disputehether, to make a showing of bad faith, Brightview must plead
that (1)the Morciglio Litigation wastried to verdict; and (2if resultedin a judgment exceeding
the Policy Limit. Farm Family argues these are necessary componegither of which
Brightview pleads. $eeD.E. 5-1 at 19 Farm Family alspat points, (3) argues that Brightview
has failed to pleathatFarm Familys settlement conduct was in bad faith.

First, a jury verdict is not necessayed~ireman’s Fund 367 A.2d at 87Qnoting that the
insured “need not await the outcome of the trial of the negligence action” and “should not be
required to wait until after the storm before seeking refuge when faced with agigteigment
far in excess of the limits of the policyihtemal quotation marks omitteg)Ellington, 2017 WL
3081717 at *4, 7 (finding plaintifinsuredpled a bad faith claim where there was no “excess
verdict” buthe sufficiently alleged thalis exposure “clearly exceeded the limits of” the liability
policy).” In turn, seconda plaintiff need only allege that it was exposed to liability exceeiting
policy limits. Fireman’s Fund 367 A.2dat 866 (lacking a jury verdict, but noting “the potential
award against the insured is far in excess of the policyslimiBrightview sufficiently alleges
that its exposure exceeded the $1 million Policy LimBegCompl 921-24 3640 (alleging
Morciglio’s significant injuries and economic lolsstween $27 million).)3

5D.E. 54 is the Policy, whiclis attached to Farm Family’s moving brief. This Court may consider the Paligh

is integral to and explicitly relied upon by the Complai®eeln re Burlington Coat Factory Sec. Litigl14 F.3d
1410, 1426 (3d Cill997) This Court, however, notésatit may not consider mamytherfactsFarm Family presents,
not found in the ComplaintSeeAnimal Sci. Prod., Inc. v. China Minmetals Cor4 F. Supp. 3d 465, 508 (D.N.J.
2014)(noting “[e]xtrinsicevidence is not relevant to a motion to dismiss”)

6 The reasonableness and good faith of Brightview’s settlement is not at issueé~hare Family cite<Griggs v.
Bertram 443 A.2d 163N.J.1982) andNew Jersey Eye Centd?.A. v. Princeton Ins. C0928 A.2d 25 N.J. App.
Div. 2007) to support its argument that, because of the Settlement CBrigfetview’s settlement is not binding on
Farm Family (SeeD.E. 51 at 1718.) These case however, did not feature a situation in which the insaltegedly
refusedto settlein bad faith. SeeNew Jersey Eye Citr., P,A28 A.2dat 32-33; Griggs 443 A.2dat 170-72.

7 Farm Family citeiRova Farms323 A.2d 495andWood v. New Jersey Mfrs. Ins..C21 A.3d 1131N.J. 2011)

for theproposition that a jury verdict is a necessary elem€&hbugh both note the presence of a jury verdi®aona
Farms neitherappear to requirié, and this Court will notequire onen light of Fireman’s Fund

8 Farm Familyargues thaBrightview’s liability wasunder the Policy Limit, or at the very least, highly contested.
(See, e.g.D.E. 8 at 2. For example, it asserts that Morcigéianitial settlement request of $650,000 shows the
weakness of her claimand thaBrightview’s exposure was not truly over $1 million(Seeid.) While this may
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Third, at this stage, Brightview pleaftcts “enough to raise a right to relief above the
speculative level. Twombly 550 U.Sat555 Brightviewalleges that, given its potential financial
exposure of millions, Farm Family’s $250,000 offer does not reflect a gooe@ffithto consider
the insureds’ interests, and instead was aistdfested calculation that trial was worth the risk,
givenits own exposure was limited to $1 million.Cémpl. 1 4749.) Brightview additionally
allegesthat Farm Family’s refusal tappropriatelyconsider settlement forced Brightview (and
CBRE) toindependentlysettle, leaving Retzko, representagd Farm Familypaid and directed
attorneys, the sole defendant at tridd. 15052, 54) This allegedly allowed Farm Family to
usethe ultimately successful strategy at trial of placing tdtallt on the “empty chairs” of
Brightview and CBRE. I{. 11 5357.) As evidence oFarm Family’sbad faith maneuvering,
Brightview alleges that the jury verdict form, approved by Retzko, omitted BrightviewBIR& C
from allocation of faultdespite Retzko's trial strategyblaming them-reflecting Farm Family’s
post hoaattempt to “justif[y]” its“failure to engage on settlement(ld. 11 5961.)

Farm Family’s challengw thisis primarily factual. For example, it argubst there was
no bad faith, giverits “meaningful” $250,000 settlement offewhen Brightview and CBRE
ultimately settled for $350,000, and whettgere were'significant questionf liability” in the
Morciglio Litigation. (D.E. 51 at6, 25;D.E. 8 at3.) While Brightview’stheory issomewhat
convoluted, takingts factsas truegiving themall reasonablénferences, and discounting Farm
Family’s factual challengesvhich rely in part on facts not found in the Complaint, Brightview
adequately pleads bad faith Therefore, this Court finds Brightview has adequately stated its
claim, notwithstanding Farm Family’s arguments that Brightview breached the Policyilaad fa
to show bad faith.

V. CONCLUSION

For the reasons set forth abou@efendants Motion to Dismiss iSDENIED. An
appropriate Order follows.

/s/ Susan D. Wigenton
SUSAN D. WIGENTON, U.S.D.J

Orig: Clerk
cc: Parties
Leda Dunn Wettre, U.S.M.J.

ultimately be sbhwn true, such arguments are inappropriate at this junethere theComplaint is taken as truand

all reasonable inferences go to Plaintidditionally, Farm Family agues thaFireman’s Funds inapplicable. It
points out (1there was naettlement offer ifFireman’s Fundunderthe Policy Limit, which was not the case here,
(2) that the insured’s financial exposure wasre concretely establishednd (3)Fireman’s Rund did not have
multiple defendants, making liability clearerSeeD.E. 51 at 26; D.E. 8 at 6.) Tkearguments fail to undermine
that, at this stagegiving Brightview all reasonable inferences, Brightview hksisibly alleged thaits financial
exposure was greater than the Policy Limit.

9 Farm Family additionally argues that allowing the instant ¢aggroceedwould “open the floodgates to other
insureds to settle claims against them because of a disagreement with an ingardinlabty and damages
evaluations.” (D.E. & at 27.) The Court does not share this concern, as not only will the insurer'gthaééd to
be shown, but “the defaulting insuferill] receivg] all the protection to which it is entitled from theguirement that
the insured, in establishing his damages, prove . . . that the settlememad@s$n good faith and for a reasonable
amount.” Fireman’s Fund 367 A.2d at 873



