-TJB NATIONAL SECURITY, et al v. IOLA, et al Doc. 475

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

NATIONAL SECURITY SYSTEMS, INC., :
et al. :

Plaintiff, © Civil No. 00-6293 (AET)

\Y : OPINION & ORDER
Robert L. IOLA, Jr., et al.,

Defendants.

THOMPSON, U.S.D.J.

This matter has come before the Court upomRfts Jose M. Caria, Margit Gyantor,
Lima Plastics (collectively, “Lima Plastics Plaffg”), Kenneth Fisher, Emk Panico, Alloy Cast
Products, Inc. (collectaly, “Alloy Cast Plaintiffs”), MichaéMaroney Sr., Michael Maroney Jr.,
Universal Mailing Service, Inc. (collectivel§{niversal Mailing Plaintiffs”), Daniel Dameo,
Rocque Dameo, Finderne Managem€ompany, Inc. (collectely, “Finderne Plaintiffs”)
Motion to Alter Judgment [docket 459] and Defendant Jim Barret{"Barrett”) Motion to Alter
or Amend Judgment [458]. The Court hasided the motions upon the submissions of both
parties, without oral argumengursuant to Fed. R. Civ. P. 78(b). For the reasons given below,

Plaintiffs’ Motion to Alter Judgment is grantedpart and denied in part and Defendant’'s Motion
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to Alter or Amend Judgment is grantedpart and denied in part.

BACKGROUND

The Court assumes that all parties are familiar with the factual and procedural background
of this matter. To provide a quick summary & #vents relevant toithmotion, the Alloy Cast,
Lima Plastics, and Universal Miaig Plaintiffs’ civil RICO andcommon-law breach of fiduciary
duty claims were tried to a jury, while all of tRé&intiffs’ ERISA claims were tried to the bench
in an eleven-day tridl. On Dec. 16, 2009, the jury rendered its verdict, finding that Barrett had
not violated RICO, but that Head a common-law fiduciary relatidnip with Plaintiffs and that
he breached his fiduciary duties. Based onlihésch, the jury awarded damages in the amounts
of $128,925 to the Alloy Cast Plaintiffs, $133,415 to the Lima Plastics Plaintiffs, and $176,643 to
the Universal Mailing Plaintiffs. On Det7, 2009, the jury apportioddiability under New
Jersey’s comparative negligence statute betv@eerett and absent defendants Tri-Core, Inc.
(“Tri-Core”), Ronn Redfearn (“Redfear)"and Monumental Insurance Companyhe jury
assigned 50% of the fault to Battrand 50% to Tri-Core/Redfearn.

The Court heard additional oral argument on Plaintiffs’ ERISA claims on March 22, 2010.

On June 16, 2010, the Court read its opinion orERESA claims (“ERISA Opinion” [454]) into

! The Findeme Plaintiffs did not bring a civil RICO or common-law fiduciary duty claim as they had
already tried those matters imt&t court. Another group of plaintiffs, refed to as the “National Security Plaintiffs”
settled all of their claims prior to trial.

2 Tri-Core and Redfearn were absent because Redfearn passed away in 2004 and Tri-Core fited 2 Chap
bankruptcy petition in 2005. Tri-Core and Redfearn witeiveafter be referred toijatly as Tri-Core/Redfearn,
consist with the parties’ stipulation at trial thagytbe treated as one partyTr. 12/17/09 14:9-12.)
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the record, finding that Barrettligble pursuant to Section 406(8) of ERISA because Tri-Core
breached its fiduciary duties under that provisaod Barrett knowingly partipated in Tri-Core’s
actions. The Court ordered the equitable disgoage of one-half of the commissions Barrett
had received as compensation for selling inscegolicies to Plairffis’ ERISA-governed plans
and found that pre-judgment interest on tregdirged commissions was warranted but denied
Plaintiffs’ request for attorneys’ fees.

On June 18, 2010, the Court entered the Firddhent [453] against Barrett in favor of
the Alloy Cast Plaintiffs for the sum of $140,722, the Finderne Plaintiffs for the sum of
$29,114.72, the Lima Plastics Plaintiffs for the sum of $148,648.95, and the Universal Mailing
Plaintiffs for the sum of $117,780.21. These sumgcedd the jury’s damage award as adjusted
for the apportionment of liability between Barrettd Tri-Core/Redfearn, the commissions to be
disgorged, and pre-judgment interest on ¢haesmmissions. Both Defendant Barrett and
Plaintiffs have now moved to alter or amdethe judgment on a number of grounds, which are
addressed below.

ANALYSIS

A court may, after a non-juryial and upon motion by a party,rcect any errors of law,
mistakes of fact or oversightsiis findings of fact or conclusiors law. Fed. R. Civ. P. 52(b);

U. S. Gypsum Co. v. Schiavo Bros., 668 F.2d 172, 180 (3d Cir. 1981). Similarly, a court

may alter or amend a judgment in a non-jury éaseder to account for aintervening change in



controlling law, new, previously umtovered evidence, or the need to prevent manifest injustice.
Fed. R. Civ. P. 59(eNorth River Ins. Co. v. CIGNA Reinsurance G2 F.3d 1194, 1218 (3d
Cir. 1995).
l. Barrett’'s Motion to Alter or Amend the Judgment

Barrett contends that the Court should altearoend its judgment because at least two of
the groups of Plaintiffs claims are barred byrislevant statute of limitations, because the Court
allegedly incorrectly found that there was selffolgpon the part of Tri-Core, because Tri-Core
and Barrett were entitled to receive reasonabtapensation in the form of commissions, and
because Barrett did not know that any of Tri-Coeggons violated their fiduciary duties. For
the reasons discussed below, the Court will grante®& motion in part as to the applicability of
the statute of limitations to the Universal Magiand Alloy Cast Plaintiffs claims and will deny
Barrett’s motion on all other grounds.

1. The Universal Mailing and Alloy Casta&tiffs’ ERISA Claims Are Time-Barred

Barrett argues that the Court should altejudgment because the ERISA claims of at
least the Universal Mailing arlloy Cast Plaintiffs are timé&arred under ERISA’s statute of
limitations. Barrett’'s argument is based on darthsclosure statements in which Kenneth
Fisher of Universal Mailing and Michael Maney of Alloy Cast acknowledged that they

understood that Tri-Core would receive a consmis on the purchase ofdiinsurance contracts



from insurance companies for their ERISA plangOpinion Tr. 13:14-18); Ex. D-48; Ex. D-56;
Ex. D-849; Ex. P-14. These disclosure statements were signed and acknowledged on the same
date that Michael Maroney and Kenneth Fisher signed the adoption agreements and plan
documents by which they created EPIC plamgheir respective companies—October 1, 1990
and December 1, 1990, respectively. Barrett contdradghese documents show that those two
groups of Plaintiffs had actual knowledge of Trir€s breach of fiduciary duty at that time and
that their claims artherefore time-barred.

Actions for breach of fiduciary duty under EBA must be commenced within the earlier
of:

(1) six years after (A) the taof the last action whictonstituted a part of the

breach or violation, or (B) in the cagkan omission the latest date on which

the fiduciary could have cured the breach or violation, or

(2) three years after the earliest datevnich the plaintiff had actual knowledge of
the breach or violation.

29 U.S.C.A. 8§ 1113. “Actual knowledge” requires plaintiffs to have known not only of the
events which constituted the breaxftfiduciary duty but also “all tevant facts sufficient to give
the plaintiff knowledge that aduciary duty has been breact®@ERISA provision violated.”
Cetel v. Kirwan Financial Group, Inc460 F.3d 494, 511 (3d Cir. 2006) (quoti@fyick v. Unisys

Corp, 960 F.2d 1168, 1178 (3d Cir. 1992)).

% The Finderne and Lima Plastics Plaintiffs may &lave received and acknowledged identical disclosure
statements. However, those documents were not found. (Barrett’'s Mot. to Amend 14he2XJouft therefore
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Here, Barrett’s liability under ERISA f@emised on his knowing participation in
Tri-Core’s receipt of commissions from the irsaice companies, which the Court found to be a
per se breach of fiduciary duty under § 1106(b)(3)ERISA Opinion Tr. 25:5-26:18.) The
evidence referred to above makes clear thigiaat the Universal Mailing and the Alloy Cast
Plaintiffs knew that Tri-Core would be rec&ig commissions from the insurance companies on
the purchase of life insurance contracts forrRiffis’ ERISA plans. Further, in the plan
documents, the Universal Mailing and Alloy CasdiRliffs assigned to Tri-Core the majority of
their responsibilities as planméhistrators, making Tri-Core a fiduciary of their ERISA plans.
(Id. 10:16-11:2; 18:15-20.)Thus, the Universal Mailing and tid¢loy Cast Plaintiffs knew all of
the relevant facts—that Tri-Core was a fiduciafyheir plans, that Tri-Core was receiving
commissions for its own account,dcatihat those commissions wedreing received in connection
with the purchase of éhlife insurance polies that would fund their phs—as of the date they
read and acknowledged the disclosure stat&snefhe Universal Mailing and Alloy Cast
Plaintiffs’ claims that Tri-Core violated BLO6(b)(3) by receiving commissions should therefore
have been time-barred because they filed their tintp more than three years after reading the

disclosure statements. The Universal Mailing &lloy Cast Plaintiffs’ claims against Barrett

will not alter this aspect of its judgment regarding the Finderne and Lima Plastics Plaintiffs.

* Section 1106(b)(3) phibits a fiduciary from receiving any mpensation for its own personal account
from any party dealing with the plan in connection with agsation involving plan assets. 29 U.S.C. § 1106(b)(3).
The Court’s finding that Tri-Core violated § 1106(b)(3)svpaiemised on its finding that the insurance policies in
guestion were plan assets, that the insurance compawidsieCore participated in transactions involving the
insurance policies, and that Tri-Core received commis$ionsthe insurance compasié connection with those
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that are premised only on his knowing participatin Tri-Core’s violation of 8 1106(b)(3) are
time-barred under the same reasoning.

Plaintiffs contend that Barrett cannot raisis tirgument because the Court has already
denied a motion for partial summary judgmenBayrett based upon the statute of limitations and
because Barrett failed to list thatsite of limitations as a legal isstor trial in the Final Pretrial
Order [333]. First, the Coud’prior order on the motion for gial summary judgment does not
foreclose this issue because it focused on Hfairdrgument that excessive commissions had
been improperly extracted from a “reserve fumdthout Plaintiffs’ knowedge or approval, not
the proposition that the receipt of any comnassiwould be a breach of Tri-Core’s fiduciary
obligations: (Sep. 24, 2007 Order 6-8 [266].) SecdBdrett has not waived his statute of
limitations argument. Barrett reserved the righpto in the legal issues presented by other
defendants in the Final Pretrial Order, anteotdefendants asserted statute of limitations
defenses. (Final Pretrial Order 30, 39.) dliion, Barrett clearly laidut the fact that he
thought he still had a valid stagubf limitations argument in his girial proposed findings of fact.

(Barrett’s Pre-triaProposed Findings of Fact 23-25 [370].)

transactions. (ERISA Opinion Tr. 25:5-26:18.)

® Plaintiffs’ theory of the case appears to have shitabral times as this matter proceeded. At the time
of Barrett’s partial summary judgment motion, Plaintiffs argued that Barrett and Teik@drimproperly extracted
commissions from a reserve fund linked to Plaintiffs’ ERISA plans. (Sep. 24, 2007 Ordefan}iffs now
suggest that they alleged only that Barrett and the Btefemdants falsely misrepresented the existence of such a
fund. (Pls.” Mot. to Amend 31.) &htiffs also argued at trial that thenount of commissions Barrett received was
excessive and that he violated ERIBAnot disclosing the fact that kauld be receiving commissions. The Court
had not previously had the opportunity to consider in full the statute-of-limitations implications of all the evidence
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The Court finds that it had overlooked the evidence presented at trial that the Universal
Mailing and Alloy Cast Plaintiffs had actual kneage of Tri-Core’s receipt of commissions as
early as 1990 and 1991 and thay alaims based solely upon TC@ere’s receipt of commissions
should therefore have been time-barred. The tGmlieves that allowing the judgment to stand
in its current form would result in manifesjustice and will therefore amend its judgment to
enter judgment in favor of Barrett on the Usrisal Mailing and Alloy Cst Plaintiffs’ ERISA
claims?

2. Barrett Knowingly Participated ifiri-Core’s Violation of ERISA

Barrett also contends thlé cannot be liable undelarris Trustbecause he did not know
that Tri-Core’s receipt of gomissions was a violation of ERISA. The Supreme Coudairris
Trustheld that a non-fiduciary coulae held liable for a fiduciary’s violation of ERISA when the
non-fiduciary knew or should hakamown of the circumstancesd facts that rendered the
transaction a breach of fiduciary dutydarris Trust and Sav. Bank v. Salomon Smith Barney,
Inc., 530 U.S. 238, 251 (2000). That standard isBati here. Barrett knew that Tri-Core was
the administrator and a fiduciary of PlaintifBRISA plans and that Tri-Core was receiving
commissions for its own personal account in cotioeavith the purchase afisurance policies to

fund the plans. Thus, Barrett knew of and knowinggyticipated in all of the relevant events

presented at trial as applied to alltoése different theories of liability.

® The Court's decision on this issu@ans that Plaintiffs’ argument ththe Court’s calculation of Barrett's
estimated commissions received in relatio the Universal Mailing Plaintiff€RISA plan is moot. The Court
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and circumstances that made Tri-Core’sadian instance of sediealing prohibited by 8
1106(b)(3).

3. Plaintiffs’ Selection of the Insunge Product Does Not Insulate Barrett

Barrett’s motion re-raises a number of argumémds were discussed kingth in the pre-
and post-trial briefs and during oral argument whith have already been fully considered and
rejected by the Court. Barrett has not preskatey new evidence, chges in the controlling
law, or issues of fact or lathat the Court overlooked whichowld result in manifest injustice
that are relevant to those arguments. Tlevang are therefore not grounds on which a court
would grant a motion for reconsideratiomNorth River 52 F.3d at 1218. However, the Court
will briefly address why it belies that amendment of the judgment on these grounds is not
warranted.

First, Barrett argues thatefCourt should amend its judgment to find in his favor on all
ERISA claims because Plaintiffs selectedittsirance policies which would fund their plans,
which leads him to the conclusion that Tri-Cdrd not engage in $edealing by receiving
commissions on the insurance products purchisdtie plans it administered. Barrett’s

argument relies almost exclusivedg the Court’s prior opinion iRaulman v. Security Mut. Fin.

therefore will not address that section of their motion.

Barrett cites two cases which he suggests supiharisroposition that “knowing participation” requires
actual or constructive knowledge that conduct was prohibited. Theviggens v. Hewitt Asso¢$08 U.S. 248
(1993) focused on whether money damages were available under Section 502(a)(3) of ERISA rather dginalarttie st
under which a non-fiduciary may be held liable. The other d4aks v. Independence Blue Crpg4 F. Supp. 2d
432 (E.D. Pa. 1999), never even uesphrase “knowing participation” andsduses only fiduciary liability under §
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Life Ins. Co, No. 3:04-CV-5083 (D.N.J. June 6, 2008§'d, 353 F. App’x. 699 (3d Cir. 2009).
However, the situation in this cameclearly distinguishable frofRaulman The Court found in
Faulmanthat the plaintiffs were the ones thatdedhe decision to purchase the defendant’s
insurance product and that the iremce company therefore did not engage in self-dealing when it
sold its insurance product to pisiffs. The Court also found iRaulmanthat funds placed into

the insurance company’s genesabket account were not plan assad therefore the insurance
companies’ payment of commissions outhaide accounts could not Bdreach of fiduciary

duty. Here, Tri-Core’s fiduciary rule as the administrator of the plan is vastly different from that
of an insurance company satli a product to the plans. In addition, Tri-Core’s breach of
fiduciary duty was the receipt rathitian the payment of commissions.

4. Barrett's Right to Receive Reasor@lompensation Is Not a Valid Defense

Second, Barrett insists that because he wasaphrty-in-interest, he was permitted to
receive reasonable compensation for services rendered for the plaatahérifore there was
nothing improper with his receipt of commission®Vhile parties-in-interest are allowed to
receive reasonable compensationservices to a plan, they are not allowed to knowingly
participate in a fiduciary’éreach of its duties.Harris Trust 530 U.S. at 251.Barrett’s liability
was based on his knowing participation in Tri-Copees sebreach of fiduciary duty under 8§

1106(b)(3), not simply his receipt of remuneratfor his services. The Court took into account

1106(a) and § 1108 as opposed to § 1106(b).
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the fact that Barrett was entidléo receive some compensation when it limited his disgorgement
of commissions to one-half of the amountreeeived. (ERISA Opion Tr. 27:23-28:18.)

5. Fiduciaries Cannot Receive Reasondbidenpensation on 8 1106(b) Prohibited

Transactions

Finally, Barrett argues that fiduciaries are entitled to receive reasonable compensation
under 8§ 1108(c)(2) and therefore it was npeaseviolation for Tri-Coreto receive commissions
in connection with the purchase of the insurgpalécies. While fiduciaries are typically allowed
to receive reasonable compensation for servigedered to a plan, thereeatertain transactions
prohibited by ERISA which anger seviolations. One of these is the receipt by a fiduciary of
personal compensation in relationatdransaction involving plarssets. 42 U.S.C. § 1106(b)(3).
Several other courts have discussed in depth§&h08(c)(2)’'s provision allowing fiduciaries to
receive reasonable compensation does not apphe transactions prohibited by § 1106(b).
Patelco Credit Union v. Sahr262 F.3d 897, 910 (9th Cir. 2008jilliams v. Edwards492 F.
Supp. 1255, 1262 (D.N.J. 19800pble v. Edison Inter639 F. Supp. 2d 1074, 1088 (C.D. Cal.
2009);but see Harley v. Minnesota Min. and Mfg. (284 F.3d 901, 908-09 (8th Cir. 2002).
Although the opinion iHarley suggests that there may be a circuit split on this issue, the Court
finds the analysis iRatelcoandGilliam, which relies on the Department of Labor’s regulation
interpreting § 1108(c)(2), 29 C.F.R. § 2550.408¢;2tere convincing. Further, the Court

believes that Barrett's attempt to distingu@itliam andPatelcoon their facts as cases in which
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the fiduciaries established their own compensatamavailing as neither court indicated in any
way that its understanding of the reach af1®8(c)(2) was limited to those circumstance3ee
Patelcq 262 F.3d at 91GGilliams, 492 F. Supp. at 1262.
Il. Plaintiffs’ Motion to Alter the Judgment

Plaintiffs have requested thae Court alter its judgment tmrrect two clerical errors, to
include pre-judgment interest on the amouna@ed by the jury on the common-law breach of
fiduciary claims, and to account for their pasitthat the full amount of the commissions
received by Barrett should havedn disgorged and that they sholuée received attorneys’ fees
under ERISA. For the reasons given below,Gbert will grant Plaintiffs’ motion as to the
clerical errors and the inclusion of pre-judgmhinterest and will de it on the other grounds
presented.

1. ClericalErrors

Plaintiffs have brought to thed@rt’s attention two clericalreors in the Final Judgment.
First, the caption of the Finaldgment lists the lead plaintiff &dational Securities, Inc.” rather
than “National Security Systemisic.” Second, the Final Judgmestates that judgment must be
entered against Defendant Barretttbe civil RICO claims rather than the common-law breach of
fiduciary duty claims. Barrett does not opposesthsuggested corrections and the Court will
amend the Final Judgment to correct those clerical errors.

2. Prejudgment Interest is Appropriaia the Damages Awarded by the Jury

12—



Plaintiffs also have pointed out that theutt failed to includgpre-judgment interest on
the amounts awarded by the jury in the Final duelgt. Under New Jersey law, Plaintiffs are
entitled to pre-judgment interest calculated fromdhate of the stitution of the action. N.J. Ct.
R. 4:42-11(b). The Alloy Cast Piuiffs’ complaint was initially filed in state court on February
28, 1999. (PIs.” Mot to Amend, Fram Decl., EK) The Lima Plastics and Universal Mailing
Plaintiffs filed their Complaint [1] in thi€ourt on December 29, 2000. The parties have agreed
on the relevant pre-judgment interest figuresich are as follows: $42,519.47 for the Alloy Cast
Plaintiffs; $35,121.50 for the Lima Plastics Rléffs; and $46,501.27 for the Universal Mailing
Plaintiffs. (Opp. to Pls.” Mot to Amend 4 [46@}Is.” Reply on Mot to Amend 6 [470].) The
Court will amend the Final Judgment to include these sums.

3. Attorney’s Fees Are Not Merited

Plaintiffs suggest that the Caumust reconsider its decisioot to award them attorneys’
fees in light of the Supme Court’s recent ruling idardt v. Reliance Standard Life Insurance
Co,, 130 S.Ct. 2149 (2010). In Hardt, the Supreme Court held that a party need only show
“some degree of success on the merits” as oppodeeing a “prevailing party” in order for a
court to award attorney’sés under 8 1132(g)(1). Sectibh32(g)(1) provides that “a

reasonable attorney’s fee and costs” may be awdtdether party” at tk court’s “discretion.”

® Hardtwas decided on May 24, 2010, before the €mad its ERISA Opinion into the
record but after the parties had submitted their post-trial proposed findings of fact and after oral
argument on the ERISA claims was completed. The Court thus believemtdashould
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29 U.S.C. § 1132(9)(1).

The Supreme Court’s decisionhtardt has no relevance to ti@ourt’s decision not to
award Plaintiffs attorneys’ fees. The Court @ehiPlaintiffs’ request for attorneys’ fees not
because Plaintiffs were not a prevailing partyratiier because after evaluating the five factors
identified inUrsic v. Bethlehem Mineg19 F.2d 670 (3d Cir. 1983), the Court determined that an
award of attorneys’ fees was not warranted.Haéndt, the Supreme Court recognized that the
determination of whether a party had showonie degree of success on the merits” was only the
first step in the required analysiad that a court may considacfors such as those identified in
Ursic once a claimant has satisfied that initial requiremel0 S.Ct. at 2158 n.8. The Court
thus believes its reliance dme five factors laid out ikirsic was appropriate.

Plaintiffs have also identified a numberrefisons why they disagree with the outcome of
the Court’s analysis using th#sic factors. These are simply a rehashing of the arguments
already raised in their post-triafiefs and at oral argument. The Court therefore sees no reason
to reconsider its evaluation of the fildesic factors or its decision méo award Plaintiffs
attorneys’ fees.

4, Barrett was Ordered to Ejorge an Appropriate Remtage of His Commissions

Plaintiffs appear to have attempted te tiseir Motion to Amend the Judgment as an

opportunity to re-raise two otharguments that they have aldggresented and which the Court

properly be treated as a decision whiclymeflect a changi controlling law.
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had fully considered prior to entering its HA Opinion and Final Judgment. Specifically,
Plaintiffs argue that Barrett shalbe ordered to disgorge all thie commissions he received and
that a higher pre-judgment interest rate shoulat heeen applied. Because Plaintiffs have not
presented any new, previously unavailable eviderttange in controlling law, or errors of fact or
law that the Court had overlookadd which would result in a mangieinjustice, The Court will
not reconsider its judgment based on eithgého$e two arguments. As above, the Court will
briefly lay out the reasoning why it believasmending the judgment on these grounds is not
warranted.

First, Plaintiffs argue that it was inappropriéte the Court to ordethat Barrett disgorge
only one-half of the commissions he received. riiléé contend that Barrett must be ordered to
disgorge the full amount of the commissions. e TQourt, however, does not believe that the
cases presented by Plaintiffs necessitate id@athhat conclusion. Section 1132(a)(3) gives a
court the power to award paropriate equitable reliefor a violation of ERISA. What
constitutes “appropriate equitable relief” is largely left to the determination of the court.

The Court found that Plaintiffs had obtainedthé benefits they were entitled to under the
ERISA plans and that Plaintiffs’ plans had ndfeted any losses for which they needed to be

recompensed. (ERISA Opinion Tr. 30:16-24.)i-Tore’s receipt of commissions was a classic

® Plaintiffs cite to § 1109 as the standard for what relief can be awarded. However,[Bdi08s the

remedy for a breach of § 1132(a)(2), a&B2(a)(3). Section 11@Xplicitly states that theemedies it provides are
available only against fiduciaries of &RISA plan. 29 U.S.C.A. § 1109.
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example of self-dealing but thégtion did not put it in possessi of amounts which should have
gone into Plaintiffs’ plans, nor did the paymehtommissions deprive &htiffs’ plans of any
future profits. [d.) Therefore the Court belved appropriate equitabielief was limited to
disgorgement of commissions received as a result of the breach of fiduciary titgt  (
26:21-27:15.) The Court thus foutitht Barrett must be requireddesgorge at last some of the
commissions he received due to his knowing padtoon in Tri-Core’s self-dealing practices.
However, because it also believed that Bawettld normally have been entitled to receive
reasonable compensation for his services, the @oilytordered the disgorgement of one-half of
the commissions received.ld(at 27:16-28:18.) The Courtlimves that the commissions it
ordered to be disgorged were sufficiently éalsle back to the moneys improperly received by
Tri-Core such that disgorgement is appropriate.

5. The Pre-Judgment Interest Rate Apglto the Commissions was Appropriate

Second, Plaintiffs have re-raised their arguntleat pre-judgment interest should have
been calculated at a rai€8.25% because that reflects the Ri@ntiffs’ could have expected to
make if they had invested in a typicalirement plan. Althougkhe primary purpose of
pre-judgment interest is typically to make iaintiff whole, one of the other purposes of
prejudgment interest is to prevent tigust enrichment of the defendaniEotta v. Trustees of
United Mine Workers of Americklealth & Retirement Fund of 197465 F.3d 209, 212 (3d Cir.

1998) (quotingShort v. Central States, Se. & Se. Areas Pension F28F.2d 567, 576 (8th Cir.
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1984))(“To allow the Fund to retaithe interest it earned on funds wrongfully withheld would be
to approve of unjust enrichment.”)Although the Court does notsdigree with Plaintiffs’
assertion that their primary purpdee investing in the plans was save for retirement, the Court
previously found that the commissions were deltyed or withheld benefits or amounts that
reduced the benefits Plaintiffs could expeateoeive under the plans. (ERISA Opinion Tr.
30:16-24.)° Thus prejudgment interest in this thea does not directly serve the purpose of
making Plaintiffs whole. Since the only purposerdjudgment interest in this matter is to
prevent the unjust enrichmentB®érrett, prejudgment interest at the rates established for post
judgment interest in 28 U.S.C1861 is appropriaté. As Plaintiffs admit, the Third Circuit has
held that an award of prejudgmentierest at the rates set ir1861 is not an abuse of a district
court’s discretion. Holmes v. Pension Plan of Bethlehem Steel C@48 F.3d 124, 133 (3d Cir.
2000.)

GONCLUSION

For the reasons stated abpaad for good cause shown,

19" pjaintiffs state that is it “undisputed that that fimeds were wrongfully diverted by Tri-Core and Barrett

from the ERISA plans in this case [which] were intendeartwide retirement savings for the individual Plaintiffs.”
However, the Court explicitly found that the commissionsawet wrongfully diverted or misappropriated in its
ERISA Opinion. (ERISA Opinion Tr. 21:6-33:21.)

1 Barrett contends in his opposition that no prejudgninterest is warranted because he did not act
“wrongfully” and because he has not been unjustly enriched. However, Barrett acted wrongfully under the law of
ERISA as interpreted biylarris Trustby knowingly participating in Tri-O@’s breach of fiduciary duty. The
commissions Barrett received came out of the funds Tri-Glot&ned through its selfedling. Thus, the Court
believes Barrett can appropriately be considered to have been unjustly enriched from his participaitiCore’s
actions.
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IT IS this 24th day of September, 2010

ORDERED that Defendant Batt's Motion to Amend or Alter Judgment [458] is
GRANTED IN PART and DENIEDN PART in accord with the above Opinion; and it is

ORDERED that Plaintiffs’ Motion to Anmad Judgment [459] is GRANTED IN PART

and DENIED IN PART in accord with the above Opinion.

/s/ Anne E. Thompson

ANNE E. THOMPSON, U.S.D.J.
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