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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

NATIONAL SECURITY SYSTEMS, INC, et

al.,
Civ. No. 00-6293

Plaintiffs,
OPINION
V.
Robert L. IOLA, Jr.et al.,

Defendans.

THOMPSON, U.S.D.J.

l. INTRODUCTION

This matter has come before the Court uporMbgon to Stay the Tridfiled by
Defendantlames W. Barrett (“Barrett’YDocket Entry No. 510), and the Cross-Motion to
Certify the Amended Final Judgment filed by Plaintiffs, (Docket Entry346). Plaintiffs
oppose the Motion to Stay the Trial, (Docket Entry No. 515),Bardett opposethe Cross
Motion to Certify the Amended Final Judgment, (Docket Entry No. 519). The Court hasdlecid
thesemattes upon consideration of the parties’ written submissions and without oral argument,
pursuant to Feztal Rule of Civil Procedure 78(b). For the reasons given beBaarett’s
Motion to Stay the Trialk deniedand Plaintiffs’ CrossMotion to Certify the Amended Final
Judgment is denied without prejudice.

II. BACKGROUND

This casanvolves an employee benefit plan known as the Employers Participating
Insurance Cooperative (“the EPIC Plan”) that was created to take advantage aibl&atenx
treatment under Section 419(f)(b) of the Internal Revenue Code. The EPIC Plad tife
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benefits: (1) a death benefit; and (2) a statsdated conversion privilege that permitted
covered employees to convert their coverage to individual policies upon retirement or
termination of employmentAdditionally, contributions to thé&ePICPlan wergeunder certain
circumstancedax deductible to the participating employer. During audits of various
participating employers, however, the IRS determined that contributions t& I6ePEan were
not tax deductible and disallowed such deductions. All three of the groups of plairhffs w
remaining jury claims had such deductions disallowed by the IRS.
A. Filing of Complaint

The disallowance of thesdeductions by the IRS prompted Plaintiffs to initiate this
lawsuit on December 29, 2000, against various parties whom Plaintiffs believed hadksoime r
the creation, marketing, and adminiswatof the EPIC Plan. (Docket Entry No. A)/ith
regards to Barreft Plaintiffs brought a number of claims foertainmisrepresentatiortse
allegedly madeoncerning the EPIC Planld(). Specifically, theyassertedl) a claim under
ERISA § 502(a)(2) and (a)(3) for violations of the duties imposed by ERISA 8§ 404, 405, and
406; (2) five civil RICO claims under 18 U.S.C. § 1964(c); and (3) nine staieostaand
common law claims, including breach of fiduciary dutld.)( Plaintiffsclaimedthat
Defendant8Barrett andlri-CoreinducedPlaintiffs to participatin the EPIC Plan (1) to generate
grossly excessive compensation for themselves; (2) by concealing thesstonsithey would
receive; (3) by misrepresenting the tax benefits and drawbacks of the pld4) bgd
misrepresenting the existence of a reserve fund and the accessibility of moneezdits.

In February2007, the parties filed cross-motions for partial summary judgment. (Docket

Entry Nos. 211, 2148). Barrett first argued that Plaintiffs’ state law claims werespnpted by

! As Barrett is the only remaining defendant, the Court declines to atimenthose claims against the other
Defendants that have already been resolved.



ERISA § 514(a). The Court held that the state law claims comceatieged misrepresentations
made prior to the establishment of the EPIC Plan were nampted because such
misrepresentations did not “relate to” existing plans. (Docket Entry No. 26619t As such,
Plaintiffs were permitted targue that Barréwviolatedstate lawby makingalleged
misrepresentations concernitigg EPIC Plan’sax benefits. 1fl.). The Court granted summary
judgment, howevetp the extenPlaintiffs’ state law claims invokdBarrett’s alleged
misrepresentations about conversion cregthis commissions as those claims “related to”
alleged misconduct in the administration of the plans and were, therefore, preemipRkSBy
(1d.).

The Court also addressed certain arguments concerning Plaintiffs’ ERIB#Ss clFirst,
the Court held thaBarrett’s status as a ndiduciary did not preclude liability under § 502(a)(3)
because that provision permits claims for equitable relief against thosenamwingly
participate in a fiduciary’s breach of fiduciary duty under ERISIA. 4t 46). Additionally, the
Court held that Barrett’'s ERISA claims were not barred by the statute of limgdiecause
there wasio evidenceoncerningvhen Raintiffs became aware of F@ore’s commissions.
(Id. at 68). Finding issues of material factdispute, the Court denied Plaintiffs’ motion for
summary judgment on the 8§ 502(a)(3) clairid.)( The Court then bifurcated the remaining
claims into those that would be decided by a jury (the RICO and state lavg)céaicththose that
would be decidedybthe Court in a bench trial (the ERISA claims).

B. Jury Trial

In 2010, a jury trial was held on Plaintiffs’ RICO and state law clai@@nsistent with

the Court’s ruling on preemptioRJaintiffs’ state law claims concernedly Barrett’s alleged

pre-plan misrepesentations about the EPIC Plan’s tax benefits. Additionally, the Court



instructed the jury not to consider evidence pertaining to Tri-Core and tBacahmissions in

their deliberations on the RICO claimDdcket Entry No. 511, Attach.& 9§ 42). Plaintiffsalso
argued they were entitled ttamages fo(1) the contributions made by Plaintiffsttee EPIC
Plan;and(2) the taxbased losses they suffered as a result of the disallowance of dedudtions. (
at  41).

The jury returned a verdict f@arrett on the RICO claim and for Plaintiffs on 8tate
common lawclaim for breach of fiduciary duty.Id. at § 43). They awarded Plaintiffs damages
for the losses they incurred as a result of the IRS audit but declined to award sifonagg
contributions made by Plaintiffs to the EPIC Plgld.). The jury also allocated orf of the
fault to Redfearn and Tri-Core and the remaining loaéfault to Barrett. Il. at 1 44).

C. Bench Trial

The Court later issued findings of fact and conclusions of law with respect tBt88 E
claims. The Court reiterated that Barrett was not a fiduciary pursuant t&\BRt3hatTri-

Core and Redfearn were fiduciaries. The Court held tha@die did no breach its fiduciary
duty pursuant to 88 404 or 406(b)(1), but did violate the self-dealing provision of ERISA
because the commission received fidafendant Commonwealth Life Insurance Company
(“Commonwealth”)was an improper incentive to promote Commealth’s policies to its
clients. The Court also found that Barrett knowingly participated in Tri-Coralgtion of
ERISA and, therefore, was liable under ERISA’s equitable relief provision, 8)682(dhe
Court also determined that disgorgement of bak-of the commissions Barrett received in

connection with the promotion and sale of the EPIC Plan was the appropriate equit&lole. re



D. PostTrial Motions
Both parties moved to amend the judgment. (Docket Entry Nos. 458, 459). The Court
then eversed its ruling regarding the timeliness of the Alloy Cast and Univerdaigia
Plaintiffs’ ERISA claims, holding that the claims were titveared in light of evidence
establishing their awareness of-Oore’s § 406(b)(3) violation. (Docket Entry No. 475).
E. Third Circuit Appeal
Both parties appealed to the U.S. Court of Appeals for the Third Circuit. (Docket Entry
Nos. 478, 480). First, the Third Circuit affirmed the Court’s judgment in all respedtsbet
(Docket Entry No. 492)First, the Third Circuit revived Plaintiffs’ state law claims to the extent
that Barrett misrepresented the existence of a reserve fund, the avaidlmbtywersion credits,
and the nature of his commissiqrsor to thecreationof theEPIC Plan In doing so, the Third
Circuit directed the Court to “consider other arguments pressed by the padigsositive
motions or consider, among other issues, whether retrial on those claims wouloh résuble
recovery for a single injury.’Nat'| Sec. SysInc. v. lolg 700 F.3d 65, 85 (3d Cir. 2012).
Second, the Third Circuit determined that the jury should have had the opportunity to consider
the alleged concealment of commissions as a predicate act for Plaintiffs’ddi@O Id. at 106-
107, 109. Last, the Third Circuit vacated the Court’s partial grant of Barretisnmotamend
the judgment for further proceedings to the extent the Court held thallalgeCastand
Universal MailingPlaintiffs’ ERISA claims were timéarred. Id. at 109.
F. PostAppeal Motions
Barrett now seeks to stay thetrial for a period of 180 days. (Docket Entry No. 510,
Attach. 1). Plaintiffs oppose the motion and request that the Court certify the Anténaled

Judgment entered on September 24, 2010. (Docket Entry Nop. Al%upplemental Motion for



Partial Summary Judgment filed by Barrett is also pending before the GDatket Entry No.
511).
lII. DISCUSSION

The Court first considefBarrett’'s Motion to Stay the Tridlefore turning td°laintiffs’

CrossMotion to Certify the Amended Final Judgment.
A. Motion to Stay the Trial

Although Barrett initially requested “to stay the trial of this matter for a gerfd.80
days,” (Docket Entry No. 510, Attach. 1 at it appears that Barrett in fact seeks dwolylelay
the trial date until January 2014. (Docket Entry No. 519(ag&eing with PlaintiffSthat the
trial date is the only part of the case whsttould by (sic) stayegl). Plaintiffs agree that the
Court “should simply adjourn the trial date to a date certain in January of 2014 witlpmsing
a broad stay” but ask the Court to condition such an adjournment on Barrett “satisfying the
outstanding final judgments imposed in the Amended Final Judgment rendered on September 24,
2010.” (Docket Entry No. 51&t 24). As Barrett faces a number of personal hardships
following Hurricane Sandy, the Court will schedule the trial to begin in Ja20d4. The Court
declines, however, to condition this relief on the satisfaction of any conditions syught
Plaintiffs. Therefore, to the extent Barrett seeks a stay, his Motion to Stay this Tealed and
the retrial is scheduled fdanuary 2014.

B. CrossMotion to Certify the Amended Final Judgment

Additionally, Plaintiffs ask the Court to certify the Amended Final Judgment issued on
September 24, 2010. (Docket Entry No. 515). Under Rule 54(b),

[w]hen an action presents more than one claim for relief . . . or when multiple pesties a

involved, the court may direct entry of a final judgment as to one or morivizert than

all, claims or parties only if the court expressly determines that theogjisst reason for
delay.



FED. R.Civ. P.54(b). Certification under Rule 54(b) is within the sound discretion of the district
court. CurtissWright Corp. v. Gen. Elec. Go146 U.S. 1, 8 (1980). Such requests need not be
granted routinely and the party seeking certification bears the burden of dextiogshat
certification is warrantedAnthuis v. Colt Indus. Oper. Cor@71 F.2d 999, 1003-04 (3d Cir.
1992). h deciding whether to certify a judgment, courts must first determine whétrser “

dealing with a ‘final judgment’ . . . in the sense that it is ‘an ultimate dispositian ofdividual
claim entered in the course of multiple claims actiorslisseXOrug Prods. v. Kanasco, Ltd.

920 F.2d 1150, 1153 (3d Cir. 1990) (quottgrtissWright, 446 U.Sat7). Then, the court

must exercise its discretion to determine whethere is “any just reason for delayCurtiss

Wright, 446 U.S. at 8.

After reviewing the parties’ submissions, the Court concludes that Plaintiffs haxeenhot
their burden of showing that certification is warranted under Rule 54(b). Furtherameears
that a number of issues await resolutamm certifcation of the Amended Ral Judgmentt this
time may create the potential for inconsistent verdi&s.such, Plaintiffs’ Cross-Motion to
Certify the Judgment is denied without prejudice.

IV. CONCLUSION

For the foregoing reasorBefendant’sViotion to Stay the Trialk deniedand Plaintiffs’
CrossMotion to Certify the Amended Final Judgment is denied without prejudice. An

appropriate order will follow.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

Date: September 17, 2013



