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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

NATIONAL SECURITY SYSTEMS, INC, et

al.,
Civ. No. 00-6293

Plaintiffs,
V.
OPINION
Robert L. IOLA, Jr.et al.,

Defendans.

THOMPSON, U.S.D.J.

l. INTRODUCTION

This matter has come before the Court upon the Supplemental NmtiBartial
Summary Judgmefiiled by Defendanfames W. Barrett (“Barrett”)(Docket Entry No. 511).
Plaintiffs oppose the motion. (Docket Entry No. 520). The Court has decided the matter upon
consideration of the parties’ written submissions and without oral argument, pucsbadtral
Rule ofCivil Procedure 78(b). For the reasons given beRawrett’'s Supplemental Motion for
Partial Summary Judgmeistgranted in part and denied in part.

II. BACKGROUND

This casanvolves an employee benefit plan known as the Employers Participating
Insurance Cooperative (“the EPIC Plan”) that was created to take advantage afbl&atenx
treatment under Section 419(f)(b) of the Internal Revenue Code. The EPIC Plad tife
benefits: (1) a death benefit; and (2) a statsdated conversion privilege that permitted
covered employees to convert their coverage to individual policies upon retirement or
termination of employmentAdditionally, contributions to the EPIC Plan were, under certain
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circumstancedax deductible to the participating employer. During audits of various
participating employers, however, the IB&cluded that contributions to the EPIC Plan were, in
fact, not tax deductible and disallowed such deductions. All three of the groups of plainhffs wit
remaining jury claims had such deductions disallowed by the IRS.
A. Initiation of Federal Action

The disallowance of deductions by the IRS prompted Plaintiffsitiate this lawsuit on
December 29, 2000, against various parties whom Plaintiffs believed had some role in the
creation, marketing, and administration of the EPIC Plan. (Docket Entry No. 1). ayaids to
Barrett® Plaintiffs brought a number of ctas for certain misrepresentations he allegedly made
concerning the EPIC Planld(). Specifically, they asserted (1) a claim under ERISA §
502(a)(2) and (a)(3) for violations of the duties imposed by ERISA 88 404, 405, and 406; (2)
five civil RICO claimsunder 18 U.S.C. § 1964(c); and (3) nine state statutory and common law
claims, including breach of fiduciary dutyld(). Plaintiffs claimed thabefendant8arrett and
Tri-Core induced Plaintiffs to participate in the EPIC Rigmmisrepresentinfll) the tax
advantages of the EPIC PI4R8) the accessibility of conversion credit8) the presence of a
reserve fund; and (4) the nature of the commisdisstBarrett and THCore anticipated earning.

In February 2007, the parties filed cross-motions for partial summary judgnieruket
Entry Nos. 211, 2148). Barrett first argued that Plaintiffs’ state law claims were preempted by
ERISA § 514(a). The Court held that the state law claims conceaath@ygd misrepresentations
made prior to the establishment of the individual ERISA plans under the EPIC Plan were not
preempted because such misrepresentations did not “relate to” existing ({@anket Entry No.

266 at 9-11). Rintiffs were permittedo only argue thereforethat Barrett violated state law by

! As Barrett is the only remaining defendant, the Court declines to atimenthose claims against the other
Defendants that have already been resolved.



making misrepresentatioadoutthe EPIC Plan’s tax benefjtand the Court granted summary
judgmentto the extenPlaintiffs’ state law claimsoncernednisrepresentations about
conversiorcredits theexistence of aeserve fund, and commissionsd.).

The Court also considerédaintiffs’ ERISA claims. First, the Court held that Barrett’s
status as a nefiduciary did not preclude liability under § 502(a)(3) because that provision
permts claims for equitable relief against those who knowingly participate in adrgisc
breach of fiduciary duty under ERISALld( at 46). Additionally, the Court held that tiAdloy
Cast and Universal Mailing PlaintiffSERISA claims were not barreq the statute of
limitations because there was no evidence concerning Ragntiffs became aware of Fri
Core’s commissions.ld. at 68). As issues ofmaterial facwere, thereforein dispute, the
Court denied Plaintiffs’ motion for summary judgmenttbe § 502(a)(3) claim.Id.). The
Court then bifurcated the remaining claims into those that would be decided bythguRiCO
and state law claims) and those that would be decided by the Court in a bendiet&R IGA
claims).

B. Jury Trial

In 2010, Plaintiffs’ RICO and state law claimgere tried before a juryConsstent with
the Court’s preemption ruling’laintiffs’ state law claims concernedly misrepresentations
about the EPIC Plan’s tax benefits. Additionally, the Court instructed the jury rmtsmer
evidence pertaining to FCore and Barrett’'s commissions in their deliberations on the RICO
claim. Oocket Entry No. 511, Attach. 3 at )4 Plaintiffs argued that they were entitled to
damags for (1)Plaintiffs’ contributions to the EPIC Plan; and (2) the tebatedlosses they

suffered as a result of the disallowance of deductidds.ai( 1 41).

2The Alloy Cast and Universal Mailing Plaintiffs include Universal MajlService, Inc., Michadlaroney, Sr.,
Michael Maroney, Jr., Alloy Cast Products, Inc., Kenneth Fisher, aamtkRranico.
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The jury returned a verdict for Barrett on the RICO claim and for Plaintifthe state
comnon law claim for breach of fiduciary dutyld(at 1 43). They awarded Plaintiffs damages
for thetax-relatedlosses they incurred but declined to award damages for any contributions
made by Plaintiffs to the EPIC Pland.]. The jury also allocated one-half of the fault to
Redfearn and T+Core and the remaining omlf fault to Barrett. Ifl. at  44).

C. Bench Trial

The Court later issued findings of fact and conclusions of law with respect tBt88 E
claims. The Cort reiterated that Barrett was not a fiduciary pursuant to ERISA but that Tri
Core and Redfearn were fiduciaries. The Court held thafdme did not breach its fiduciary
duty pursuant to 88 404 or 406(b)(1), but did violate the self-dealing provisiERISA
because the commiss®received from Defendant Commonwealth Life Insurance Company
(“Commonwealth”) werean improper incentive to promote Commonwealth’s policies to its
clients. The Court also found that Barrett knowingly participated il€C®rgs violation of
ERISA and, therefore, was liable under ERISA’s equitable relief provision, 8)682(&inally,
the Court determined that disgorgement of bak-of the commissions Barrett received in
connection with the promotion and sale of the EPEN Rvas the appropriate equitable remedy.

D. PostTrial Motions

Both parties moved to amend the judgment. (Docket Entry Nos. 458, 459). The Court
then reversed its ruling regarding the timeliness of the Alloy Cast and Baliwailing
Plaintiffs’ ERISAclaims, holding that the claims were tibarred in light of evidence

establishing their awareness of-Oore’s § 406(b)(3) violation. (Docket Entry No. 475).



E. Third Circuit Appeal

Both parties appealed to the U.S. Court of Appeals for the Third Circuit. (Docket Entry
Nos. 478, 480). Ae Third Circuit affirmed the Court’s judgment in all respects but thxe
Sec. Sys., Inc. v. 1gl@00 F.3d 65 (3d Cir. 2012First, the Third Circuit revived Plaintiffs’ state
law claims to the exterthey allegehat Barrett misrepresented the existence of a reserve fund,
the availability of conversion credits, and the nature ottdmemissions prior tthe creation of
the EPIC Planld. at 85. In doing so, the Third Circuitoted that “[r]etrial mg be necessary”
but directed the Court to “consider other arguments pressed by the parties inidespuastions
or consider, among other issues, whether retrial on those claims would result in dooézyr
for a single injury.” 1d. Second, the Third Circuit determined that the jury should have had the
opportunity to consider the alleged concealment of commisBiatssassessment &faintiffs’
RICO claim. Id. at 106-107, 109. Last, the Third Circuit vacated the Court’s partial grant of
Barrett'smotion to amend the judgment to the extent the Court held thatldyeCast and
Universal Mailing Plaintiffs’ ERISA claims were tirdgarred concluding that the proper inquiry
was “when they acquired actual knowledge of Barrett’'s knowing participation-Core’s
breach of § 406(b)(3).Id. at 109.

F. PostAppeal Motions

On remand from the Third Circuit, Barrett filed a Supplemental Motion for Partial
Summary Judgment, whidPlaintiffs oppose. (Docket Entry Nos. 511, 520 he Court now
considers the merits of Barrett's motion.

. LEGAL STANDARD

Summary judgment is appropriate if the record shows “that there is nangessue as to

any material fact and that the movant is entitled to judgment as a matter offewR.Civ. P.



56(c); Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). In deciding a motion for summary
judgment, a district court considers the facts drawn from “the pleadings, tbeatisand
disclosure materials, and any affidavits” and must “view the inferences tawa ttom the
underlying facts in the light mosav¥orable to the party opposing the motionEDRR. Civ. P.
56(c);Curley v. Klem298 F.3d 271, 276-77 (3d Cir. 2002) (internal quotations omitted). In
resolving a motion for summary judgment, the Court must determine “whether dea&vi
presents a $ficient disagreement to require submission to a jury or whether it is sodegk-si
that one party must prevail as a matter of laiderson v. Liberty Lobby#77 U.S. 242, 251-
52 (1986). More precisely, summary judgment should be granted if the eviaesitable
would not support a jury verdict in favor of the nonmoving paltly.at 24849. The Court must
grant summary judgment against any party “who fails to make a showingenifticiestablish
the existence of an element essential to that gacgse, and on which that party will bear the
burden of proof at trial."Celotex 477 U.S. at 322. Properly appli€tljle 56will “isolate and
dispose of factually unsupported claims or defenses” before those issue® ¢oabeld. at
323-24.
IVV. DISCUSSION

Barrett advances a number of arguments in fabsummary judgment on Plaintiffs’
state lanclaims. Additionally, Barrett seeks to limit retrial of PlaintifRICO claim to
misrepresentations concerning commissions. Finally, Barrett asks the cCdeféit decision on
thetimeliness othe Alloy Cast and Universal Mailing PlaintiffERISA claimsuntil after trial

The Courtconsiders Barrett’'s arguments separately.
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A. State Law Claims

Barrett argues thaummary judgment is appropriate Blaintiffs’ state law claimso the
extent they involvenisrepresentations regarding commissidhs,accessibility of conversion
credits, and the presence of a reserve fund because (1) an award of damaghscfamssi
would result in a double recovery for Plaintiffs; and (2) Plaintiffs cannot providemse to
supporteachelement of thse claims. (Docket Entry No. 511, Attach. 2 at 7-249.Plaintiffs
have advised the Court that they do not intend to pursuesth&rlawclaims for breach of
contract, breach of the duty of good faith and fair dealing, common law fraud, or cons$pirac
aid and abethe Court considers only those arguments raised by BaggattdingPlaintiffs’
breach of fiduciayr duty clains. SeeDocket Entry No. 520).

1. Double Recovery

Barrettfirst contendshat summary judgmers appropriatédecausanyadditional
recoveryfor breach of fiduciary duty would result@andouble recoverfor Plaintiffs. (Docket
Enrty No. 511, Attach. 2 at 8-13Barrettargues thatby limiting thedamage award for breach of
fiduciary duty to the taxelated losses Plaintiffs suffered, the jury determirattlusivelythat
the total damages suffered by Plaintiffs as a result of being inducedtbirtine EPIC Plan
werePlaintiffs’ tax-related losses.Id.).

The Court, however, is not persuadédaintiffs argued at trial thaheywere damaged
by the misrepresgations regarding the EPIC Plan’s tax benefithe amount ofl)
contributions to the EPIC Plaand(2) tax-related lossesWhile the jury awarded only
Plaintiffs’ tax-related losseghe Court is not persuaded that when presented with evidence
concerningadditionalallegedmisrepresentations, a reasonable jury could not conclude that

Plaintiffs suffereda broader range of damagdsurthermore, Plaintiffs concede that they are not



entitled to recover their taselated losses under each theory of liability and theg@ndury
awardthat includesPlaintiffs’ tax-relatedlosseanust, thereforehe offset or completely
eliminated to preclude such a double recovery. (Docket Entry No. 520)at 7-

2. Sufficiency of th&vidence

Barrettnext contends that summary judgment is appropriataintiffs’ breach of
fiduciary duty claimasthe evidence is insufficient to support such a claim. (Docket Entry No.
511, Attach. 2 at 121). Specifically, Barretbrgueghat (1)the EPIC Plan’s specifications and
insurance policies contain no reference to a “reserve fund” and, therefore, nolvkapenson
could read the EPIC Plan’s documents and determine that there was a resen’) Riatt(ffs
did not rely upon any representation regarding a reserve dnadd3) Plaintiffs cannot show that
they suffered damages from the lack of reserve fultt). (

Upon reviewing the parties’ submissions, the Court is not persuaded that summary
judgment is appropriate in thisstance.Therecordshows that the EPIC Plan “called for
establishment of a trust to hold and manage each plan’s assets” and a “number wiebanks
designated trustees of EPIC [P]lans over thesamfr[its] operation.” (Docket Entry No. 502,
Attach. 2 af7). In practice, however, “T+Core, not the trustees, directed the management of
plan assets; the trustee operated only as atpemggh entity.” (d.). Additionally, Plaintiffs
testified at trial that they would not have agreed to participatesiiEPIC Plan if they had
known that there was no reserve fun8e¢, e.g.Docket Entry Nos. 217, Attachs. 2-4; 219
Furthermorethe Court is not persuaded Bgrrett’'sargument concerningamages As
previously discussed, the jury has not had an opportunity to decide the issue of damages flowi
from misrepresentations concerning the absence of a reserve fund. Thes Gooply not

persuaded that Plaintiffs, who were permitted to argue at trial thastiffeyeddamagsin the



form of contributionsas a result of misrepresentations concerning the EPIC Plan’s tax henefits
should not bgermittedto argue at retrial that those damagkseresulted from
misrepresentations concerning the reserve fund. Although Plaintiffs wiltheeburden of
proving these damages retrial the issue is one properly resolved by a juFize Court,
therefore agrees with Plaintiffs that a genuiilssue of material faexistsconcerning the scope
of Plaintiffs’ damagesAs suchBarrett’'s motion for summary judgment is denied to the extent
he seeks to dismiss Plaintiff's state law claifor breach of fiduciary duty.
B. RICO Claim

Barrett next contends that the retrial of the RICO claim should be limited to thedallege
concealment of commissions. (Docket Entry No. 511, Attach. 2 at 22A23)al, the jury was
instructed to consider only the alleged misrepresentations about tax héhnefiesserve fund,
and the acce#slity of conversion credits for the purposes of Plaintiffs’ RICO claim. TharC
did not permit the jury to consider the generation of excessive commissithresaancealment
of commissions as part of the scheme to defraud. The Third Circuit affir@édal court’s
judgment as to the generation of excessive commissions but reversed on therertcsal
commissions. Barrettow aslsthe Court to limit the retrial of the RICO claitm the alleged
concealment of commissions, rather than allow Plaintiffs to present eviderahadfehe
alleged misrepresentatians

In advancing this argument, however, Barrett relies on a strained readinglbirthe
Circuit's Opinion. According tdarrett the Third Circuitinstructed this Court to determine
whethe a full retrial of the RICO claim is necessary when it stétatlit was unsure if “the
instruction to ignore testimony on commissions infected the jury’s consideratibe plintiffs’

other schem¢o defraud theoriesNat'l Security Sys.700 F.3d at 107. The Court, however,



does not agree with Barretiisterpretation The Third Circuit stated that “[a]t a minimum . . . it
is not highly probable that the instruction did not affect the plaintiffs’ substaigfis” and
“[w]e will therefore vacate the jury’s verdict on the RICO claim and remand for retiidl."The
Court reads the Opinion as an indication to&tll retrial of the RICO clains necessargnd,
finding no other support for Barrett’'s argument, the Cdarties Barrett'snotion to the extent
heseeks to limiPlaintiffs’ RICO claim to the concealment of commissiahsetrial.
C. ERISA Claims

Finally, Barrett contends th#te remaining ERISA issues should be handled edteal
to allow for factual development during retrial. (Docket Entry No. 511, Attach. 2 alT28).
Court agres and, therefore, defers ruling on any arguments concerning the ERI®A alatil
after retrial. As such, Barrett's motion is granted to the extent he seeks to postpone decision on
the ERISA claims until after retrial.

V. CONCLUSION

For the foregoing reasorBarretts Supplemental Motion for Partial Summary Judgment

is granted in part and denied in part. An appropriate order will follow.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

Date: September 25, 2013
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