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JCEL EDWARD DURVMER, Petitioner Pro Se
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8 Production Way

Avenel, New Jersey 07001

ROBERTA DI Bl ASE, ESQ

Ccean County Prosecutor’s Ofice

119 Hooper Avenue

Toms River, New Jersey 08753

Counsel for Respondents
Pl SANO, District Judge

This matter comes before the Court upon pro se petitioner’s,
Joel Edward Durner (“Durnmer”) notion for reconsideration of this
Court’s July 18, 2006 Opinion and Order denying Durner’s petition
for a wit of habeas corpus under 28 U S.C. § 2254. Durner filed
his notion for reconsideration on or about August 15, 2006.
(Docket Entry No. 15). This action was closed on July 18, 2006

pursuant to the July 18, 2006 Order.
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In order to entertain petitioner’s notion for
reconsi deration, the Court will have the Clerk reopen the file.
This notion is decided without oral argunent pursuant to Federal
Rule of Cvil Procedure 78. For the reasons stated below, the
nmotion is granted.

. BACKGROUND

On or about Decenber 14, 2004, Durner submtted to this
Court for filing a petition for a wit of habeas corpus pursuant
to 28 U S.C. §8 2254. In his habeas petition, Durner raised
several challenges! to his 1998 state court conviction and
sentence on sexual assault charges. After review ng the
petition, answer, and state court record, this Court found that
the petition was time-barred under 28 U S.C. 8§ 2244(d), and
di sm ssed the petition accordingly. (See the July 18, 2006
Opi nion and Order, Docket Entry Nos. 28 & 29). |In particular,
the Court’s ruling was based on a factual determ nation that
Durnmer filed his state PCR petition on or about July 1, 2002, and
thus, tolling of the one-year |imtation period under 28 U S.C. 8§
2244(d)(2) did not start until July 1, 2002.

On August 19, 2006, Durner filed a notion for
reconsideration. In his notion, Durnmer clains that he had filed

his state PCR petition one year earlier than the Court had stated

1 Durner asserted ineffective assistance of counsel, trial
court bias, and prosecutorial m sconduct clains in his petition.

2
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inits OQpinion, or on July 1, 2001. Consequently, the one-year
limtations period was tolled fromJuly 1, 2001 (before his
j udgment of conviction becane final) until May 6, 2004. Durner
filed his 8 2254 habeas petition on Decenber 14, 2004, seven
mont hs after the one-year limtations period began to run, well
within the one-year statutory l[imtation. Durner now asks the
Court to reconsider its July 18, 2006 Opi nion and O der
dismssing this matter as tine-barred, and re-open the case for
consi deration of his habeas petition on the nerits.
1. ANALYSI S
Motions for reconsideration are not expressly recognized in

the Federal Rules of Civil Procedure. United States v.

Conpaction Sys. Corp., 88 F. Supp.2d 339, 345 (D.N. J. 1999).

Cenerally, a notion for reconsideration is treated as a notion to
alter or anend judgnment under Fed. R Civ.P. 59(e), or as a notion
for relief fromjudgnent or order under Fed. R G v.P. 60(b). 1d.
In the District of New Jersey, Local Cvil Rule 7.1(g) governs

nmoti ons for reconsi deration. Bowers v. Nat'l. Coll eqgi ate

Athletics Ass’'n., 130 F. Supp.2d 610, 612 (D.N.J. 2001).

Local Cvil Rule 7.1(g) permts a party to seek
reconsi deration by the Court of matters “which [it] believes the
Court has overl ooked” when it ruled on the nmotion. L. Cv. R

7.1(g); see NL Industries, Inc. v. Commercial Union |nsurance,

935 F. Supp. 513, 515 (D.N.J. 1996). The standard for reargunent
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is high and reconsideration is to be granted only sparingly. See

United States v. Jones, 158 F.R D. 309, 314 (D.N.J. 1994). The

nmovant has the burden of denonstrating either: “(1) an

i ntervening change in the controlling law, (2) the availability
of new evidence that was not avail able when the court [issued its
order]; or (3) the need to correct a clear error of |aw or fact

or to prevent manifest injustice.” Mx' s Seafood Café v.

Quinteros, 176 F.3d 669, 677 (3d Gr. 1999)(citing N. River Ins.

Co. v. CGNA Reinsurance Co., 52 F.3d 1194, 1218 (3d Cr. 1995)).

The Court will grant a notion for reconsideration only where its
prior decision has overl ooked a factual or |egal issue that may

alter the disposition of the matter. Conpaction Sys. Corp., 88

F. Supp.2d at 345; see also L.Cv.R 7.1(g). “The word
‘overl ooked is the operative termin the Rule.” Bowers, 130 F

Supp. 2d at 612 (citation omtted); see also Conpaction Sys.

Corp., 88 F. Supp.2d at 345.

Odinarily, a notion for reconsideration my address only
those matters of fact or issues of |aw which were presented to,
but not considered by, the court in the course of nmaking the

decision at issue. See SPIRG v. Mnsanto Co., 727 F. Supp. 876,

878 (D.N.J.), aff’d, 891 F.2d 283 (3d Cir. 1989). Thus,
reconsideration is not to be used as a neans of expanding the
record to include matters not originally before the court.

Bowers, 130 F. Supp.2d at 613; Resorts Int’l. v. G eate Bay Hotel
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and Casino, Inc., 830 F. Supp. 826, 831 & n.3 (D.N.J. 1992);

Egl of f v. New Jersey Air National Guard, 684 F. Supp. 1275, 1279

(D.N.J. 1988). Absent unusual circunstances, a court should
rej ect new evidence which was not presented when the court nade

the contested decision. See Resorts Int’l, 830 F. Supp. at 831

n.3. A party seeking to introduce new evi dence on
reconsi deration bears the burden of first denonstrating that
evi dence was unavail abl e or unknown at the tine of the original

hearing. See Levinson v. Regal Ware, Inc., Cv. No. 89-1298,

1989 W. 205724 at *3 (D.N.J. Dec. 1, 1989).
Moreover, L.Cv.R 7.1(g) does not allow parties to restate

argunments which the court has already considered. See G 69 v.

Degnan, 748 F. Supp. 274, 275 (D.N.J. 1990). Thus, a difference
of opinion wth the court’s decision should be dealt with through
the normal appellate process. Bowers, 130 F. Supp.2d at 612

(citations omtted); Florham Park Chevron, Inc. v. Chevron

US A, Inc., 680 F. Supp. 159, 162 (D.N. J. 1988); see also

Chi cosky v. Presbyterian Medical Cr., 979 F. Supp. 316, 318

(D.N.J. 1997); NL Industries, Inc. v. Commercial Union Ins. Co.,

935 F. Supp. 513, 516 (D.N.J. 1996) (“Reconsideration notions ..
may not be used to re-litigate old matters, or to raise argunents
or present evidence that could have been raised prior to the
entry of judgnent.”). In other words, “[a] notion for

reconsi deration should not provide the parties with an
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opportunity for a second bite at the apple.” Tishcio v. Bontex,

Inc., 16 F. Supp.2d 511, 533 (D.N. J. 1998)(citation omtted).

Here, Durnmer contends that the Court made a clear error in
fact with respect to the tinme Durnmer filed his state PCR
petition. Durnmer provides sufficient docunentary proof that he
did file his state PCR petition on July 1, 2001, instead of July
1, 2002 as initially stated in the record. The Court finds that
this factual error would alter the Court’s decision in dismssing
t he habeas petition as tinme-barred. Therefore, the Court wll
grant Durnmer’s notion for reconsideration, and will review the
clains raised in Durner’s petition, and the State’s answer to the
petition and the state court record, on the nerits. This review
wi |l be conducted based on all witten subm ssions previously
filed. No further anendnents or objections will be entertained
by the Court with respect to its review of the petition on the
merits.

I11. CONCLUSI ON

Therefore, for the reasons expressed above, the Cerk wll
be directed to reopen this file for review of Durner’s notion for
reconsi deration, and the notion wll be granted. An appropriate
O der foll ows.

/sl _Joel A. Pisano

JOEL A PI SANO
United States District Judge

Dat ed: Septenber 26, 2006
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