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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

TAMIKA COVINGTON,

Plaintiff,
j Civ. No 08-3639 (FLW)
V. : OPINION

HAMILTON TWP. BD. OF EDUC and .
CENTRAL JERSEY DISTRICT BOARD # .
193 of .A.A.B.O. CORP. a/k/a INT'L ASS’ N
OF APPROVED BASKETBALL
OFFICIALS, BOARD 193,

Defendants;

WOLFSON, U.S. DISTRICT JUDGE:

Doc. 217

Presently before the Court are motionssommary judgment filed by Defendants Hamilton

Township Board of Education (“HBOE”) antthe Central Jersey Board Number 193 of the

International Association ofApproved Basketball Offials (“IAABO”) (“Board 193”)

(collectively, “Defendants”). Defendantesk summary judgment on the Second

Amended

Complaint filed by Plaintiff Tamika Covingto‘Covington,” or “Plaintiff”), which alleges

discrimination and retaliation on the part of Defants in violation of Title VII of the Civil

Rights Act (“Title VII") and the New Jerseyaw Against Discrimination (“NJLAD”) in

connection with Defendants’ assigant of Plaintiff to officiateschool districts’boys’ varsity

basketball games.

For the following reasons, Defendants motians granted with respect to Counts One and

Two, Plaintiff's Title VII claims. The Court deidles to exercise jurisdiction over Counts Three

and Four, Plaintiffs NJLAD Glims, and accordingly dismisses Counts Three and Four without

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/3:2008cv03639/217112/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2008cv03639/217112/217/
https://dockets.justia.com/

prejudice.The statute of limitations for Plaintiff's clainase tolled for thirty days pursuant to 28
U.S.C. § 1367(d) to allow Plaintiff time te-file her NJLAD claims in state court.

l. Background

The following facts are undisputed unleshestvise indicated. Tamika Covington has
worked as a basketball officibdr several years and joinecetBoard in or about 1996 or 1997.
Covington July 1, 2013 Dep. 131:15-23. Board 193 is the exclusive assigning board of
basketball officials to area junior high schoolghhischool varsity basketball games, and other
tournaments for the school distis in Central New Jersey. Rl.Stmt. of Facts | 5; HBOE'’s
Stmt. of Undisputed Materiala€ts (“HBOE’s Stmt. of Facts”) 13. HBOE represents one of the
school districts in Central New Jersey that otgaand pays for basketball officials from Board
193. Covington officiated vasus games for the HBOE.

Board 193

Board 193 is a corporate entity that functicas a closed shop “assignor” of basketball
officials in Central New Jersey to area schoditritits during the operation of these districts’
regular season basketball games and tournarhélits Stmt. of Facts | Gee alsoMercer
County Tournament Association Agreemauitth Board 193 for Basketball AssignmenBoard
193 is managed by a President, who at all reletisnes for 20 years has been Fred Dumont
(“Dumont”). Pl.’'s Stmt. of Facts § 7; Dumobep. 7:21-8:7. Board 193 farther managed by
an Executive Committee. Pl.’s Stmt. Qdidts  7; Dumont Qe 15:15-17; 17:4-16. Board 193
assigns basketball officials tofficiate at the following schootlistricts: Hamilton, Trenton,

Princeton, Ewing, Hightstown, dpewell Valley, Lawrence, West Windsor, Allentown, and

1 The Court notes that neither HBOE nordBd 193 provided responses to Plaintiff's
statement of material facts, in contraventainLocal Civil Rule 56.1. Assuch, the Court will
take Plaintiff's statements of fact tige, unless contradicted in the record.



Robbinsville, as well as various local privated preparatory schoolsoftectively, “the School
Districts”). Pl.’s Stmt. of Fact§ 8. The School Distristhave organized themselves into a sports
conference known as the ColonMalley Conference (“CVC”)jn which the member schools
compete and play against each ofhdBOE’s Stmt. of Facts | 14; Pl.’s Stmt. of Facts { 8.

Board 193 assigns all of the basketball offictaist officiate at the CVC’'s games. HBOE's
Stmt. of Facts | 15. In order to work as a bdskebfficial in the Central New Jersey area,
Board 193 must assign a member of Board 198fficiate a game for the individual school or
conferenceSeeHBOE'’s Stmt. of Facts 1 9, 1BJ.’s Stmt. of Facts 9.

The person within Board 193 who assigns tlividual board members to basketball games
at the School Districts is known as the AssigiRbrs Stmt. of Facts § 10; Riley Dep. at 8:10-14.
The Assignor is elected to that position by thieiiembership, for a three-year term. Pl.’s Stmt.
of Facts 1 10; Riley Dep. dt1:19-12:1. During the relevamime period and until 2005, the
Assignor for Board 193 was Frank PartyBaeDumont Dep. 21:22-22:3. Bewiing in or about
2005 until at least January 2014, the Assignor positaanbeen held by Robert Riley. Pl.’s Stmt.
of Facts { 11; Riley Dep. at 8:18-12:9.

Board 193 has approximately 190 member officiBlss Stmt. of Facts { 12; Riley Dep. at
18:23-24. At all relevant times, Board 193 has hag anhandful of femalenember officials.
Pl’s Stmt. of Facts § 13. Besides Covington, at various times, these female officials have
included: Marci Youngblood (nee Willis) (“Willis”), Colleen White (“White”), Sabrina Isom

(“lIsom”), and Sandy Orapel (“Orapel)Pl.’s Stmt. of Facts 13; IAABO Bd. 193 Varsity

2 The CVC operates through thénlatic directors of the Scho®istricts and the Board of
Control, comprised of the principalsthie School DistrictsGielbert Dep. 35:12-19.

3 The various named female officials joineddBd 193 in the following years: (1) Willis, in
2005; (2) Isom, in 2001; (3) White, in 1999; andl Gtapel, in 1975. Pl.’s Stmt. of Facts | 14;
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Officials 2006—07; List of Offials (“Zatuchni Certif. Tab EB; 2006 Official Assignments
(“Zatuchni Certif. Tab L"); 2007 @icial Assignments (“ZatuchnCertif. Tab M”); 2008 Official
Assignment (“Zatuchni Certif. TaN”); 2009 Official Assignment§‘Zatuchni Certif. Tab O”);
2010 Official Assignments (“Zatinni Certif. Tab P”); Spreatheet Containing Board 193’s
member official assignment8006—2010 (“Zatuchni Tab UUU”).

Under Board 193’s policies and practices, a menafigcial is eligible to be assigned to
officiate at varsity high schoadames once he or she achieves a “V” rating, which he or she
obtains from the Executive Committee. Pl.’s StaitFacts 1 17, 20; Dumont Dep. at 15:15-20,
16:4-11;see alsdRiley Dep. 19:21-23 (“Q: What the vdaysdesignation means is that you're
able to handle varsity gamesgrrect? A: Correct.”). Three “Vratings exist, ad are ranked as
follows: V3, V2, and V1. Pl.’s Stmt. of Factsl®; Dumont Dep. at 1422-24; Zatuchni Certif.,
Tab K. Dumont testified in hideposition that Board 193 employs @amwritten rule that it takes
approximately five years fromrfit joining Board 193 for an offial to become eligible to
achieve an initial V rating, thereby becoming iblig to handle varsity games. Pl.’s Stmt. of
Facts § 19; Dumont Dep. at 14:15-Pumont further testified thatnce an official has obtained
a V designation, opportunities to officiate boysid girls’ varsity game should generally be
equally open to the official. Pl.'s Stmt. of Fadt 21; Dumont Dep. at 16:12-15 (“Q: Is there any
distinction in the designation beten boys[’] varsity and girls’ varsityames? A: None at all.”).

HBOE

List of Officials Produced by Board 193 (“Zatuchni Certif. Tab EEpvington notes that
“[sJubsequent to the fitig of this lawsuit, Mary Pat Leliksjoined Board 193n 2010 and Karly
Occhipinti joined Board 193 in 2009. Pl’s Stndf Facts { 15; Zatuchni Certif. Tab EE.
“Additionally, at some point, Jacquelyn Richardson and Gwendolyn Grimes were members of
Board 193, but the precise datestloéir membership and/or paipation is not known.” Pl.’s

Stmt. of Facts § 16; Riley Dept 55:12-56:13. Riley testified dh these two women “stopped
being members sometime in or about 2006."'sF3tmt. of Facts | 16; Riley Dep. at 55:12—33.



HBOE, which represents Hamilton Township’s puldahool district, is a part of the CVC.
HBOE's Stmt. of Facts | 14.

Peter Frascella (“Frascella”) is HBOE’s Asaist Business Administrator. HBOE’s Stmt. of
Facts  21. Frascella is in charge of HBOBccounting, payroll, pahasing, food service,
transportation, facilities, and operation departmddt€On May 21, 2013, Frascella testified in a
deposition that HBOE does not appoint officials to refdike.

The NJSIAA is an organization dh certifies basketball officials with respect to a baseline
quality and expertise. Pl.’'s Response to HBO&tmt. of Facts { 27. HBE requires that all
officials who officiate for theboard be certified by the NJSIAAd. The NJSIAA requires
officials to pass a National Federation RulEgaminations, attend NJSIAA training, and
maintain certification and good standing. HBOE'’s Swfit-acts { 28; Pl.’Stmt. of Facts { 27.

The Athletic Directors of the School Distisctincluding HBOE, set the times and locations
of the officiating that Covington does for the School Districts, and the Athletic Directors impose
various reporting requirements and proceduretherbasketball officials?l.’s Stmt. of Facts |1
146, 148, 149. However, the officiating rules are derived from the National Federation and the
NJSIAA, not from HBOEGielbert Dep. 18:1-16:10; 23:20-14:%ee alsdNJSIAA Handbook
at 5.

Once a basketball game is complete, thegassi basketball offiel’s duties are also
complete. HBOE’s Stmt. of Facts 1 29. HBOHByopaid Covington per basketball game for the

services she provided to HBAHd. | 30. Covington does not receive vacation days from

4 Covington states that “[tlheate of pay for basketball offials is set by the Athletic
Directors of the School Districtsyith the ultimate approval ofhe Board of Control of the
School Districts, in reaching an agreemainth Board 193.” Pl.’s Stmt. of Facts | 14dee
Gielbert Dep. at 37:17-38:7.



HBOE. HBOE does not provide Plaintiff witlhetirement or health benefits, workers’
compensation benefits, disabilitysurance, or pension benefitel. § 35. HBOE did not
withhold taxes from Covington’pay at any time in her hisywof officiating for HBOE?® Id.
36. Further, Covington paid for her uniform antistle and provided heywn transportation to
the basketball games to which she was assiddef].42; Covington Apr. 13, 2011 Dep. 36:16—
24; 37:9-17.

HBOE can block or request that specififficials not beassigned to HBOE.However,
HBOE states that it “has never esised the option to block officiald.HBOE’s Stmt. of Facts.

1 44; Pl.’s Response to HBOE’s Stmt. of Facts { 44.

Tamika Covington

S HBOE states that Covington “identified hefsat an independemontractor conducting
business as a referee on her 2007 and 2008 Indivitk@he Tax ReturngAs a self-proclaimed
independent contractor, Plaffhtclaimed several business dlections, including her referee
uniform, travel, car and truck expenses, insurance, legal and professional services, meals,
training classes, and dues and subscriptions OBB Stmt. of Facts §7. HBOE further states
that Covington filed her 2008 tax return, in iatn she identifies herdebhs in independent
contractor, after filing her initial Complaint in this mattet. § 40.

Covington, in her response to HBBEtatement of facts, admitsat “the School Districts,
including Hamilton, did not issue . . . CovingtarWW-2, and therefore héax preparers treated
her compensation from being a referee as basiimecome.” Pl.’s Response to HBOE’s Smt. of
Facts  37.

® Covington states that, “[a]skasketball official, [she] has nmntrol over what games she
is referred by Board 193 to woekt a School District, except thsthe can block out times on the
computer Arbiter system that she is not availableake on assignments.” Pl.’s Stmt. of Facts
154; Covington Certif. § 24. Covingtdorther states that as a basketball official she “has no
control over the level of game that she wasigased to by Board 193 to work at a School
District.” Pl.’s Stmt. of Fad I 154; Covingtogertif. T 25.

7 Covington disputes this chatadzation; however, she provides no evidence of a specific
instance in which HBOIExercised this option.



Covington was at all relevant tas rated as a V2 officiélPl.’s Stmt. of Facts { 23; Dumont
Dep. at 14:1-4; Riley Dep. at 21:13-16; ZatuchnitiCelTab K. However, Covington states that
she “was effectively congtely precluded from being assignidofficiate at boys[’] high school
varsity games? Pl.’s Stmt. of Fact § 25; Covington dérf] 20; Zatunchni Qgif., Tabs L, M,

N, O, P, UUU. Riley testified in his depasit that he never assigned Covington to any boys’
varsity games. Pl.’s Stmt. of Facts  26; Riley Dep. at 17:20-18:6. However, Covington states
that every male V2 officialisted on Board 193’s “Varsity Offial 2006-2007" list has been
assigned to multiple boys’ varsity games from 2@aDét least January 2014. Pl.’s Stmt. of Facts
1 29; Zatuchni Certif. Tabs K, L, M, N, @, Game Assignments 2010-11 (“Zatuchni Certif.
Tab Q”); Game Assignments 2011-12 (“Zatuchwirtif. Tab R”), Game Assignments 2012-13
(“Zatuchni Certif. Tab S”), UUU. Further, Caowgton states that “the samajority of active
Board 193 officials that were rated lower thaoviDdgton, as V3 officialswere also assigned to
more boys varsity games than Covington, in somescasbstantially so.” Pl.’s Stmt. of Facts
30; Zatuchni Certif. Tabs K, L, M, N, O, P, Q, R, S, UWde alsaZatuchni Certif. Tab EE
(providing “year joined” information for officials).

Covington’s experience officiatingasketball games is detailedde. In addition to being a
member of Board 193, Covingtoalso officiates basketbaljames for other leagues and

conferences. For example, Covington officiatessketball games for the Public League in

8 Covington testified in her deposition that “sheswalsely told by Assignor Robert Riley, as
recently as 2009/2010 that she was only desigratéd when he attempted to justify why he
did not assign her to boys[] varsity games.”$®IStmt. of Facts at 5 n.1. At his deposition,
however, Riley “fully conceded that . Covington was designated as a 2.} seeRiley Dep.
21:13.

° Specifically, the first time she was assigrieda boys’ varsity game was on December 8,
2006. She was also assigned a second gammetime during the 2012-2013 season. Feb. 14,
2014 Zatuchni Letter; Zatuchni Certif. Tabs M, UUU.



Philadelphia, which encompasses public highhosts within the Philadelphia region, where she
was “consistently and routinely assigned toaidfie high school boys[’] varsity games . . . for
approximately five . . . years prido the date of the depositiot."Pl.’s Stmt. of Facts | 33;
Covington Feb. 22, 2011 Dep. at 383:25-384:2@yviqgton’'s Boys’ Varsity Basketball
Schedule for the Public League of Philadelphia (“Zatuchni Certif. Tab T”). Additionally,
Covington states that she ha$iaated men’s basketball gamdor (1) the Sonny Hill/Baker
League, a summer league in which the playeesCavision I, Il, and Il collegians, semi-pro
players, and D leagtfe. . . players,” and (2) “various ‘P#dm’ or professional-amateur leagues
in which professional basketball players, college players, and top-flight amateur players compete
together.?? Pl.’s Stmt. of Facts Y 35, 36;,0@ngton Feb. 22, 2011 Dep. at 352:16-354:7,
402:23-403:5, 419:22-25. Covington further states shat “engages in extensive officials
training and development thoughrpeipation in training campsna seminars.” Pl.’s Stmt. of
Facts  40; Covington Certif.  5; CertificatBertaining to Tamika Covington (“Zatuchni
Certif., Tab U”).

The following individuals confin Covington’s qualifications tofficiate men’s basketball

games: (1) Dalton Bramwell, assignor and Vieeesident of the Ingendent Basketball

10 Covington states that “[ijn just one seasorediy prior to the deposition . . . she was
assigned to approximately 10-12 boys[] varsigntests in the Philadelphia Public League.”
Pl.’s Stmt. of Facts { 34;a@ington Feb. 22, 2011 Dep. at 386:1-13.

1 The D League is the NBA’s development leagbee, e.g.0’'Bannon v. Nat'l Collegiate
Athletic Ass’n 7 F.Supp.3d 955, 967 (N.D. Calif. Aug. 8, 2014).

12 Specifically, Covington states that she hafficiated “for several seasons at the
Branchburg Pro-Am League iNew Jersey,” and for the Ea€trange High School Pro-Am
league. Pl.’s Stmt. of Facts { 38; 8®vington Feb. 22, 2011 Dep. at 418:15-419:25.

Dumont disputes the importance of Covington’s experience officiating at men’s collegiate
recreational leagues, stating thiglhere are men’s leagues games—they call them beer games—
that are nightmares to referee and you neditegofficers there. You don’'t need a qualified
basketball official to referedadse games.” Dumont Dep. 50:23-51:2.



Officials (“IBO”) organization,seeBarnwell Certif. 1 1-4; (2) James McKelvey, the President
of District 12, Chapter 176 othe Pennsylvania Intersclagktic Athletic Organizationsee
McKelvey Certif. 19 2—-6; (3) James Smith, assignor for the Philadelphia Public Leagsee
Smith Certif. 1 1-4; (4) Dana Garner, an assignor for the Positive Image LeagGarner
Certif. 1 1-4; and (5) Pastor Torres,amsignor for International Youth BasketbakeTorres
Certif. 7 1-3. Further, Covingt was included as a quaifi NJSIAA playoff tournament
official in NJSIAA observation's dated February 2006, November 2006, and November 2009, a
designation that Covington claims confirms hegrit because “the NJSIAA seeks out the best
and most qualified officials to officiate atebe games.” Pl.’s Stmt. of Facts Y 47-52; Emaill
from Sandra Orapel to Rob Riley (“Zatucl@ertif. Tab AA”); Nov. 2006NJSIAA Rating Sheet

of Basketball Officials (“Zatuchni CertifTab BB”); Nov. 2006 NJSIAA Rating Sheet of
Basketball Officials Il (“Zatuchni Certif Tab CC”); Nov. 2009 NJSIAA Rating Sheet of
Basketball Officials (“Zatahni Certif. Tab DD”).

Board 193's evaluations of Covington in thecord through 2004 are dated (1) 2002; (2)
January 3, 2003; (3) January 16, 2004; (4brkary 3, 2004; and (5) December 21, 2004.
Observations of Tamika Covington (“Zatuct@ertif. Tabs SS, TT, UWYV, WW”). Covington
characterizes the reviews as largely positive, and the record does not contradict this assessment.

Board 193's Evaluations and Assigments of Other Board Members

Covington argues that “[m]ale officials witlhorse evaluations, less experience, and lower
ratings [than she] . . . have still receivedbstantial [numbers] of boys[] varsity game

assignments.” Pl.’s Stmt. of Facts § 53. Speally, Covington points to the evaluations and

13 As Covington explains it, “fie NJSIAA assigns all theffacials for these [playoff]
Tournament Games, but seeks the input oeofess through its own Observers Program, in
proposing its top officials to be included iodrnament assignments.” Pl.’s Stmt. of Facts { 47.

9



total boys’ varsity basketball game assignmen{d pKeith McRae, a V3 official, assigned to 26
games from 2006 to January 20%deZatuchni Certif. Tabs EE, FF, GG; (2) Pat Updegrove, a
V3 official assigned 36 gaes from 2006 to January 201gee Zatuchni Certif. Tabs EE;
Observation Committee Observation of Pat UWpdee (“Zatuchni Certif. Tab HH”); (3) Tom
Pihokken, a V2 official, asghed 7 games during the 20@hd 2007 seasons, (4) Mike
Barbalaci, a V3 official, assigné&games during the 2006 and 2007 seas®we)bservation of
Mike Baralaci (“Zatuchni CertifTab JJ”); (5) Thomas Dileo, 3 official, assigned 8 games
between 2006 and January 20%é&e Observation Committee Observation of Thomas Dileo
(“Zatuchni Certif. Tab KK”); (§ Bill Allen, a V2 official, assigned 10 games between 2006 and
January 2014seeObservation Comm. Observation of BMllen (*Zatuchni Certif. Tab LL");

(7) John Young, a V2 official, assigned 103 games between 2006 and Januarys&914,
Observation of John Young (“Zatuchni Certif. oT®IM”); (8) Richard Kane, assigned 14 games
between 2006 and January 208deDumont Dep. at 55:2-56:24nd (9) Phil Smith, assigned
16 games between 2006 and January 26d€jd Pl.’s Stmt. of Facts 53—-75.

Covington states that “[tlhe record in thiase reveals that Boad®3 had never in fact
assigned any woman to officiate at a boys|['] igrgame prior to . . . Covington’s complaint
letter to Board 193.” Pl.’s Stmaf Facts § 77; Orapel Certif. #echni Certif. Tabs L, UUU. In
December 2006, Board 193 assigned boys’ varsity games to Covington and Isom. Pl.’s Stmt. of
Facts 1 78, 79; Zatuchni Certif. Tabs MUU. In total, through January 2014, the Board
assigned 33 boys’ varsity games to Isom and beys’ varsity games to Covington, and, in

2009, assigned three such gamedtarci Willis. Zatuchni Ceif. Tabs L, MM, O, P, UUU.

10



However, Covington states ah three other female Bahrl93 members, Colleen Whitg,
Jacquelyn Richardson, and Gwendolyn Grimes, wexer assigned to any boys’ varsity games.
Pl.’s Stmt. of Facts {1 81-83; Zatuckuertif. Tabs L, MM, O, P, UUU.

Covington argues that Isom was only assijnboys’ varsity games “to deflect its
discrimination and retaliatiordgainst Covington. Pl.’s Stmt. &facts § 84. Covington points to
two evaluations of Isom regang) her officiating of a gameThe first evaluation labels her
“[w]ith[Jout a doubt . . . the mosinprofessioal [sic] ref | have ever seen” and commented on her
speed thusly: “[h]ustle on plays forget abouf8he] trailed so far behind as the trail official.
This is not someone you want working at thersity level.” Observation of Sabrina Isom
(“Zatuchni Certif. Tab OQO”). Té second evaluation similarly clhaterizes her officiating as a
“[vlery poor performance.” Observation of [Bma Isom Il (“Zatuchni Certif. Tab PP”).
However, Isom’s overall performance is digulit Orapel opined thdsom obtained varsity
assignments because she is a “very compeféiniabwho moved up the ranks rather quickly
because of her knowledge of the game andlliexteourt coverage Orapel Certif. § 10.

Orapel further states that female fornBerard 193 members Richamsand Grimes would
have received boys’ varsity game assignments if they had stayed with Board 193. Pl.’s Stmt. of
Facts { 88; Orapel Certif. Hower, Covington disputes this equlation, pointing to negative
reviews received by both official®l.’s Stmt. of Facts 1 88, 88eelLetter Written by Tomas
Dileo dated Dec. 27, 2003 (“ZatunhCertif. Tab RR”); Observain of Jacqueline Richardson
(“Zatuchni Certif. Tab QQ").

As to Covington specifically, @/ington states that Board 188ered contradictory and false

justifications for failing to assign her to boy&rsity basketball gameSpecifically, Covington

14 However, White states in a certification thatéds content to offigite” only girls’ games.
White Certif. T 5.
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first argues that Dumont’s November 27, 200felein response to her complaint of gender
discrimination incorrectly states, “[t]his is yourdi year as a V-2 official. No first year V-2
official has received boys[’] varsity assignments.” Pl.’s Stmt. of Facts { 126; Email to Tamika
Covington from Fred Dumordated Nov. 27, 2005 (“Zatuchni @& Tab NNN”). However,
Covington asserts that “numerousd\6fficials, who had not evesbtained V-2 status, have been
assigned to boys[] varsity game®.Pl.’s Stmt. of Facts § 127; #&hni Certif. Tabs K, L, M,

N, O, P,Q, R, S, UUU.

Dumont further states in his November 2002 letter that “[o]fficials who work varsity
games and are NOT ranked in the V-1 categorgalbecause they appear on a boys['] requested
list from that particular schooln reviewing all the schools[lists you do not appear on any of
these.” Pl.’s Stmt. of Facts | 131; Zatucl@ertif. Tab NNN. However, Covington disputes
Dumont’s second justification, arguing thatd&d 193 has not produced a single so-called
‘Preferred List’ in this litigation from any school to show whether . . . Covington was on any
such list or not.” Pl’s Stmtof Facts { 132. Further, Covington argues that Dumont’s
justification in his letter is directly contraded by Assignor Riley.” Rey testified that the
“Preference Lists” do not dictatbe vast majority of his assignmts. Pl.’s Stmt. of Facts { 132,

Riley Dep. at 90:17-20.

15 Covington further asserts that “tB@ard’s so-called five-year rutdf thumb that an official

will only become eligible for varsity status after five years is [a] . . . sham . . . . For example,
Assignor Riley’s son, Robert RifeJunior, only fir$ joined Board 193 in 2007. Riley Jr. was
assigned by his father to 3 boys[’] varsity ganie the 2007/2008 season . . . .” Pl.’s Stmt. of

Facts { 130; Zatuchni Certif. Tabs EE, L, M,®|,P, Q, R, S, UUU. Gangton also states that
Dumont’s son was immediatesssigned boys’ varsity games upoimjog Board 193. Pl.’'s Smt.
of Facts at 34 n.15; Zatuchni Certif. Tdbs, L, M, N, O, P, Q, R, S, UUU.

In his deposition, Riley testifietthat the first time he assignad son to a boys’ varsity game
was during the 2009-2010 season. Riley Dep. dt164:7. However, Board 193’s list of boys’
varsity assignmentsidicates otherwise.

12



When Riley was asked about why he did asdgign boys’ varsity games to Covington, Riley
testified in his deposition thdte came to such a decisiort]ifough evaluations that | have
received from evaluation committees, from mysp@al observations of watching . . . Covington
work on the sub-varsity level. I've spoken to. Covington about not being able to keep up with
the pace of the game. She doesn’t run the couytwell at all. She does not control the game.
There’s numerous reasons.” PISant. of Facts 1 134; Riley Degt 18:4-22. Futter, Covington
disputes Riley’s characterization of Covington’s performance, pointing to Covington’s actual
evaluations and arguing that Riléconceded that he personathpserved her only twice in the
past five . . . years: once at a JV boys['] gaaperoximately [three] yearprior to his deposition
(i.e. in or about 2008), and anothigne at a game only a couple of weeks prior to his deposition
in February 2011.” Pl.’s Stmt. ¢facts § 136 (emphasis removed).

Covington’s Complaints to Dumont and Subsequent Fallout

On November 21, 2005, Covington states that she approached Riley “to complain and
discuss why, after ten . . . years with BodfB, she was not assigneddfiiciate at boys[’]
varsity games.” Pl.’s Stmt. of Fact 9D; Covington Feb. 8, 2011 Dep. at 148:14-150:24.
According to Covington, Riley told Covingtonah“women don’t work boys’ varsity games”
and that he “doesn’t see ampmen working boys’ varsity games and he’s not going to set the
precedent for that.” Pl.’'s Stmt. of Facts | 8&gCovington Feb. 8, 2011 Dep. at 148:14-19.
Thereafter, Covington states that she sentyRilg way of an email a “formal complaint of

discrimination which documented his commen®l’s Stmt. of Facts | 92; Covington Feb. 8,
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2011 Dep. at 153:7-23, 171:4-6, 172:16-23. HoweBeard 193 vigorously disputes the
authenticity of the email, arf@liley states that he never regsil such an email from Covingtéh.

Covington argues that beginning in 2006, her evalna became negative, a turn of events
which she attributes to Board 193’s “need[]doncoct an excuse to avoid giving her boys[’]
varsity games. Pl’s Stmt. of Facts § 98n. 21, 2006 Observation of Tamika Covington (*
Zatuchni Certif. Tab XX”); Dec. 20, 2005 Obsetiea of Tamika Covington (“Zatuchni Certif.
Tab YY”); Jan. 23, 2006 Observation of Tamikavihgton (“Zatuchni Ceif. Tab ZZ”). Orapel
specifically stated in a JanuaBi, 2006 evaluation of Covington: “[c]lan handle this type of
game but must improve on ability to keep uphvthe transition to move up to a boys[’] varsity
game.*’ Zatuchni Certif. Tab XX. Dmont, in his deposition, conced that the criticisms of
Covington as stated in the Janu21, 2006 evaluation were crisms he might have had of
many male officials who werand continued to handle handling boys’ varsity games. Pl.’s Stmit.
of Fact  101; Dumont. Dep. at 55:11-19.

Covington further argues that Ba 193 began to arbitrarily femce its fee and dues policies
against her, which she attributes to retadiatby the board for her colgints to Dumont. In
January 2005, Covington received a notice thatvgas being charged a $96 “double game fee”
for being late to a game, which she paid.sPStmt. of Facts | 103; Covington Certif. § 14;
Email from Tamika Covington to Fred DumdfiZatuchni Certif. BBB). However, Covington
states that she learned that another referseonly charged a “single game fee” for being much

later to another game. Pl.’s Stmt. of Facts %; XDovington Certif. § L4Zatuchni Certif. Tab

16 0On July 9, 2014, the Court held oral argumamtl an evidentiary hearing on the issue of
the authenticity of the email; however, theutt did not reach a decision at the hearing.

17 Covington states that thenlaary 21, 2006 evaluation was “bestrated” by Dumont and
Riley, and that Orapel was sittimgxt to Dumont and Riley in the stands. Pl.’s Stmt. of Facts
100; Covington Certif.  1ZeeZatuchni Certif. Tab XX.
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BBB. Thereafter, Covington filed a “grievance’geeding what she characized as disparate
treatment and requested that her upcomingsfgnor Assessment” annual dues, amounting to
$28.80, be subtracted from her “overpaymeatid the balance of the “overpayment” be
refunded to her. Pl’'s Stmt. of Fact { 105tuchni Certif. Tab BBB; Email Chain Between
Tamika Covington and Board 193 (“Zatuchni @eifab CCC”). Covington claims that she did
not hear back from the Board regarding hervgnee, but she was told in December 2006 that
she was being suspended for her non-paymetii@$ and would not be assigned any games for
the duration of her suspension. Pl.’s StaftFacts { 105; Covington Apr. 13, 2011 Dep. 45:5-
23, 46:20-47:10; Covington Certif. 1 15-16.

In February 2007, Covington forwarded a chégkBoard 193 in the amount of $105, her
annual dues for the year, which was cashed ail A9, 2007. Pl.’s Stmt. of Facts { 106; Copy
of Checks from Tamika Covington (“Zatuchertif. Tab DDD”). Covington paid her 2008 dues
by check dated July 21, 2008, which was cashed on July 23, 2008. Pl.’s Stmt. of Facts { 108;
Zatuchni Certif. Tab DDD. However, Board 1881 not assign any games to Covington during
the 2007-2008 seasdhPl.’s Stmt. of Facts § 109; Covirgt Certif. I 19, Letter from Takima
Covington to Robert Riley dateldn. 23, 2009 (“Zatuchni Certif. Ba&FF”); Letter from Tamika
Covington to Fred Dumont dated Feb. 11, 2@@atuchni Certif. Td GGG”); Letter from
Tamika Covington to Fred Dumont dated M8, 2009 (“Zatuchni Certif. Tab HHH"); Letter
from Fred Dumont to Tamika Covington datedrMb7, 2009 (“Zatuchni Certif. Tab I1I"); Letter
from Tamika Covington to Fred Dumont datéidrch 2009 (“Zatuchni Certif. Tab JJJ"); Letter

from Tamika Covington to Fred Dumont dated Oct. 7, 2009 (“Zatuchni Certif. Tab KKK");

18 Covington further states that when she atteghito attend a board meeting in or around
December 2007, “she was advised that the policald be called on her if she attempted to
enter.” Pl.’s Stmt. of Fast{ 107; Covington Certif. I 18.
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Email from Ms. Covington to Fred Dumont dat®ct. 21, 2009 (“Zatuchni Certif. Tab LLL"). In
September 2008, Covington paid her outstanding Assigner Assessmrletytd’[e]ven though
she felt it was unfair and wrong for her to be wdadifferently than her male colleagues with
respect to the ‘double game’ fine.” Pl.’s Straf. Facts { 110; Zatuchni Certif. Tab EEE. The
payment was delivered on September 6, 2008s FHtmt. of Facts { 110; Def. Ex. 68.
“Nevertheless, Board 193 continued to deny . . . Covington any games beginning in the
2008/2009 season.” Pl.’s Stmt. of Facts | 111; @gien Certif. § 17; Zatuchni Certif. Tabs
FFF, GGG, HHH, Ill, 333, KKK, LLL.

Covington inquired through her th@ounsel about the Board’s failure to assign her to any
games and was told that Bodr@i3 never received hehecks. Covington andumont went back
and forth over email about Covington’s disputexh-payment, and Covington wrote to state that
she was sending in another check in the amaofl $508.80 despite maintaining that she had
already paid any outstandiagnounts of her dues and fé&®l.’s Stmt. of Facts ] 117; Zatuchni
Certif. Tab JJJ. Covington emailed Dumont muétipmes in October 2009 to inquire as to why
her checks had not been accepted or returned. $tint. of Facts § 118; Zatuchni Certif. KKK,
LLL. Covington was finally reinstated to Board 193 in 2009, and, as of January 2014, has
received one boys’ varsity game assignment diraeeinstatement. Pl.’s Stmt. of Facts { 119.
Covington argues that Board 193'sicdtenforcement of its assessnts policy is discriminatory
and retaliatory because Dumont has exercisedibgsetion and waived the outstanding fees of

several other Board 193 members, including Otdpem, Rich Jackson (“Jackson”), and Tony

19 Covington also states thateskent another check for tAssignor Assessment in January
2009. Pl.’s Stmt. of Facts 1 112atuchni Certif. FFF.
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Stevenson (“Stevensor®y.Pl.’s Stmt. of Facts Y 120-123; 2008/2009 Outstanding Assessment
Sheet (“Zatuchni Certif. Tab MMM”).

Procedural History

On July 21, 2008, Plaintiff filed this aoti, alleging that HBOE, Board 193, Dumont, the
NJSIAA, International Associatn of Approved Basketball Offials (“IAABO”), and the CVC
engaged in gender employment discrimination against her in violation of Title VII of the Civil
Rights Act and the NJLAD. In Count One ofaRitiffs Second Amended Complaint, Plaintiff
alleges sex discrimination in violation of TitMll against all defendants except Dumont. In
Count Two, Plaintiff alleges rdtation in violation of TitleVIl against all defendants except
Dumont. In Count Three, Plaifftalleges discrimination in walation of the New Jersey Law
Against Discrimination (“NJLAD”) against all dendants. In Count Four, Plaintiff alleges
retaliation in violation ofthe NJLAD against all defendants. Count Five, Plaintiff alleges a
violation of Title 1X against HBOE.

On August 26, 2010, the district cottrgranted Defendants’ moti to disimss Plaintiff’s
Second Amended Complain€ovington v. Int'l Ass'n oApproved Basketball OfficialdNo.
CIV.A. 08-3639 (GEB), 2010 WI3404977, at *1 (D.N.J. Aug. 26, 201®)laintiff appealed the
decision. On March 14, 2013, the Third Circuit revergeddistrict court'slecision in part and

remanded “to give Covington an opportunity goovide more facts as to her claim against

20 Covington points to Stevenson’s situationthe most glaring example of Board 193’s
allegedly discriminatory policy; Stevenson owed unpaid assessments and a fine totaling $167.60
for over “two seasons” before he finally paid what was owed; however, during that time, he was
not suspended and, indeed, officiated boys’ vargames. Pl.’s Stmt. of Facts § 123; Zatuchni
Certif. Tabs L, M, N, O, P, MMM, UUU.

2 Defendants’ motion to dismiss was decidey the Honorable Garrett E. Brown, Jr.,
U.S.D.J. Judge Brown retiredofn the Court in 2012, and thisseawas reassigned to me in
2013, upon the Third Circuit's deston on Plaintiff's appeal.
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Hamilton, Board 193, and NJSIAZ?Covington v. Int'l Ass'n of Approved Basketball Offigials
710 F.3d 114, 120 (3d Cir. 2013). After conductthgcovery, Board 193, Dumont, and HBOE
moved for summary judgment.

[l. Standard of Review

A moving party is entitled to judgment as attenof law where there is no genuine issue as

to any material factSeeFeDp R. Civ. P. 56(c);Celotex Corp. v. Catrettd77 U.S. 317, 323
(1986));Brooks v. Kyler204 F.3d 102, 105 n.5 (3d Cir. 2000) (citirgpfR. Civ. P. 56(c)). The
burden of demonstrating the absence of a genigsiee of materialaict falls on the moving
party.See Taylor v. Phoixville Sch. Dist.184 F.3d 296, 305 (3d Cit999). Once the moving
party has satisfied this initiddurden, the opposing party musemdify “specific facts which
demonstrate that there exists a genuine issue for t@aton, Inc. v. Miramax Film CorpZ9
F.3d 1358, 1366 (3d Cir. 1996).

Not every issue of fact will bsufficient to defeat a motion for summary judgment; issues
of fact are genuine “if the evidea is such that aeasonable jury could return a verdict for the
nonmoving party.”Anderson v. Liberty Lobby, Inc477 U.S. 242, 2481086). Further, the
nonmoving party cannot rest upon mahegations; he must preseattual evidence that creates
a genuine issue of material fa8eeFeD R. Civ. P. 56(e);Anderson,477 U.S. at 249. In
conducting a review of the facthe non-moving party is entitled &l reasonable inferences and
the record is construed in thghit most favorable to that partgee Pollock v. Am. Tel. & Tel.
Long Lines,794 F.2d 860, 864 (3d Cir. 1986). Accordinglyjs not the cour$ role to make

findings of fact, but to analyze the facts prese@ed determine if a reasonable jury could return

22 The Third Circuit affirmed the District Cowstdismissal of Plaintiff's claims against the
CVC and IAABO as well as the Drgtt Court’s dismissal of Plaiiff’s Title IX claim in Count
Five.Covington 710 F.3d at 120, 120 n.6.
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a verdict for the nonmoving partgee Brooks204 F.3d at 105 n.5 (citirtgnderson477 U.S. at
249).

[1I. Analysis

The Court will analyze Defendants’ motions for summary judgment on Plaintiff's Title VII
claims in Counts One and Two, before procegdo Plaintiff's NJLAD claims in Counts Three
and Four.

a. HBOE'’s Motion for Summary Judgment on Counts One and Two

In its motion for summary judgment, HBOEgaes that Plaintiff is not an employee of
HBOE, and, as such, there is no legal basi®faintiff's Title VII Claims against HBOE.

Title VIl states in relevant part that it is unfafor “an employer (1) to fail or refuse to hire
or to discharge any individual, or otherwise tecdiminate against any individual . . . because of
such individual’s . . . sex. . . or (2) to limit, segate, or classify his employees or applicants for
employment in any way which would deprivetend to deprive any individual of employment
opportunities . . . because of such individual’s . . . sex.” 42 U.S.C. 2000e-2(a). To assert a valid
Title VIl claim, a plaintiff must allege an employment relationship with the defendant.
Covington 710 F.3d at 119To determine whether an individual has an employee-employer
relationship with a defendant, the Third Circuit evaluates the following factors set forth in
Nationwide Mut. Ins. Co. v. Dardef03 U.S. 318, 323-24 (U.S. 1992):

In determining whether a hired party is an employee under the general common law

of agency, we consider [1] the hiring party's right to control the manner and means by

which the product is accomplished. Among ttker factors relevartb this inquiry

are [2] the skill required; [3] the source thfe instrumentalities and tools; [4] the

location of the work; [5] the duration dhe relationship between the parties; [6]

whether the hiring party has the right wsgn additional projects to the hired party;

[7] the extent of the hired party's discogtiover when and how long to work; [8] the

method of payment; [9] the hired party'deran hiring and paying assistants; [10]
whether the work is part dhe regular business of the higi party; [11] whether the
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hiring party is in business; [12] the provision of emplopeeaefits; and [13] the tax
treatment of the hired party.

Id.; see alsoCovington 710 F.3d at 119Those individuals who areadsified as independent
contractors, rather than employease not protected by Title VII.

In the Third Circuit's decision on Plaintiffisiotion to dismiss, the court took Plaintiff’s
allegations as true and held tlfdlecause Hamilton has some inpag to which officials are
assigned to each game, chooses the time, datdp@atibn of the games, and pays the officials
for their work during the basketball gamesthwpayment for work generally understood as one
of the principal indicia of an employer-empé®y relationship, . . . Hamilton may fairly be
identified as Covington's employeid. at 119.

While the significance of theelevant, undisputed facts &3 “whether an employment
relationship or an independerbntractor relationship was cted is vigorously debated,
resolution of that debate is a question of laemether v. Pennsylvania Interscholastic Athletic
Ass’n, Inc, 15 F. Supp. 2d 740, 75E.D. Pa. 1998) (quotin@ilecek v. Inova Health System
Servs, 115 F.3d 256, 261 (4th Cir. 1997%ee also Cox v. Master Lock C815 F. Supp. 844,
845 (E.D. Pa. 1993#ff'd, 14 F.3d 46 (3rd Cir.)yetro. Pilots Ass'n, L.L.C. v. Schlosbeidl F.
Supp. 2d 511, 519 (D.N.J. 2001). The Court will addreach of the twelve factors of the
employment relationship test to assess WeHBOE has proven at the summary judgment
stage that it is not Plaiff’'s employer for the purposes Title VII liability.

i. The Hiring Party's Right to @ntrol the Manner and Means By
Which the Product is Accomplished

“All other factors being equal, the right tmntrol an individual's physical conduct may be

determinative of whether the person iseamployee or an independent contractdetro. Pilots

Ass'n, L.L.C. v. Schlosber@51 F. Supp. 2d 511, 519 (D.N.J. 2001). Here, the NJSIAA, the
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IAABQ’s parent organization, provides Plaifitdnd other Board 193 bastball officials with

the rules of the game; HBOE has no input regardhe rules. HBOE'sStmt. of Facts § 25;
Gielbert Dep. 15:11-16:10; 23:20-24The rules are set by thi¢ational Federation, adopted
by the NJSIAA, and carried out by the Colonvallley Conference and asschool belonging to
the Colonial Valley Conference . . . .9ee alsdNJSIAA Handbook at 5 (“All contests must be
played according to the ruled the National Federation of @& High School Associations.”).
While officials are to report to a HBOE coach administrator upon akal and to contact the
HBOE's Athletic Director regaing any problems or concerrmn the part of the school’s
players, coaches, or spectators, Gielbert Dep. 49:4-8, such requirements do not impact the
manner and means by which Plaintiff officiat€&ather, the reporting requirements appear to
merely allow the HBOE to record Plaintiff's pesgce and any complaints or concerns that any
players, coaches, or spectators may have abheugame and do not impact the substance of
Plaintiff's work for HBOE, which is officiatingCf. Kemether v. Pennsylvania Interscholastic
Athletic Ass'n, In¢.15 F. Supp. 2d 740, 760 (E.D. Pa. 199&)dfhg that one of the hiring
parties in that case, the Peyinania Interscholastic AthletidAssociation, exercised “some
control over the manner and means by whichntiffiofficiates by etablishing and adopting
rules for each sport, determining official intejateons of those rulesnd training officials in
those rules and interpretationsTherefore, the record does notlicate that HBOE has the right
to control the manner and means by whichriifhiofficiated HBOE's basketball gamé$See

Metro. Pilots Ass'n151 F. Supp. 2d at 526ee also CBS Corp. v. F.C,635 F.3d 167, 196 (3d

23 To the extent other district courts analyaet§ such as the hiring party’s control over the
hours kept by the hired party, the method of paytnand the employee benefits received by the
hired party under the first factathe Court analyzes those facinder the corresnding factors
below. SeeMetro. Pilots Ass'/n151 F. Supp. 2d at 52Qox v. Master Lock Cp815 F. Supp.
844, 845 (E.D. Pa. 1993ff'd, 14 F.3d 46 (3rd Cir. 1993).
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Cir. 2008),as amendedAug. 6, 2008)cert. granted, judgment vacated on other groyrdd
U.S. 1218 (2009). As such, this important fack@ighs against finding an employee-employer
relationship between &htiff and HBOE.
ii. The Skill Required

Courts have found that the possession of ecigp set of required skills militates against
finding an employee-employer relationship.re Olick 422 B.R. 507, 540 (Bankr. E.D. Pa.
2009)aff'd, 466 B.R. 680 (E.D. Pa. 2014jf'd, 498 Fed. App'x 153 (3d Cir. 201Z3BS Corp
535 F.3d at 197Metro. Pilots Ass'n151 F. Supp. 2d at 520 (“Individuals who are unskilled
labor are usually regardexs employees rather than independemtractors.”). Here, | find that
Plaintiff, as a basketball offial, is a skilled worker, becausastundisputed that HBOE required
Plaintiff to be certified by the NBIAA. Indeed, this certification requires officials to pass a
National Federation Rules Examination, atteNdSIAA training, andmaintain their good
standing.SeeHBOE Ex. N, “NJSIAA Handbook,” at 2-3.hls, this factor weighs against
finding an employee-employer relationship.

iii. The Source of the Instrumentalities and Tools

An individual who provides her own necessarstinmentalities and tools for her profession
is usually considered andependent contractavletro. Pilots Ass'n, L.L.C151 F. Supp. 2d at
520-21. Here, it is undisputed tHiaintiff paid for her uniform and whistle and provided her
own transportation to the baskatl games to which she wassigned. Covington Apr. 13, 2011
Dep. at 36:16-24; 37:9-17. This factor alsoighie against finding an employee-employer
relationship betweeRlaintiff and HBOE Metro. Pilots Ass'n, L.L.C151 F. Supp. 2d at 520-21.

iv. The Location of the Work
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As for the location of Plaintiff's work, work p®rmed at the hiring p&/’s location militates
towards finding an employee-employer relationsMptro. Pilots Ass'n, L.L.C151 F. Supp. 2d
at 520-21. Here, Plaintiff b€iated games for HBOE at facilities within Hamilton Township.
Therefore, this factor weighs in favor thding an employee-employer relationship between
Plaintiff and HBOEKemethey 15 F. Supp. 2d at 757.

v. The Duration of the Relationship Between the Parties

As for the duration of Plaintiff's employmera,longer employment relationship tilts towards
finding an employee-employer relationshijsetro. Pilots Ass'n, L.L.C151 F. Supp. 2d at 521.
Here, the durational employment circumstances are similar to thé&amether In Kemethey
which also involved a basketball official, “tliration of the relatiosp between the parties
may be viewed as either long-term or sherm. Each selected official has an ongoing
relationship for at least several years with PIAA [the Philadelphia Interscholastic Athletic
Association] as a registeredfioial receiving regular seasogame assignments. However, the
assignment to officiate post-seasgames may involve only the dtioa of a single game, or [in
the case of post-season tournaments] magive several weeks of games . . Kémether 15 F.
Supp. 2d at 761see also CBS Corp. v. F.C,635 F.3d at 197. Thereforejgtiactor is neutral.

vi. Whether the Hiring Party Has the Right to Assign Additional
Projects to the Hired Party

If a hiring party has the right to assign additional projects to the hired party, that right

militates in favor of finding an employee-employer relationskiptro. Pilots Ass'n, L.L.C151

F. Supp. 2d at 521. Here, no party claims that HB@¢E the right to assigadditional projects to
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Plaintiff. It is undisputed that Board 193's ghgnor assigned games to Plaintiff, not HBBE.
SeePl.’s Stmt. Of Facts | 1GeeRiley Dep. at 11:23-12:1HBOE’s Stmt. of Facts | 15.
Further, it is undisputed that Plaintiff's duties HBOE ended at the end of each assigned game.
HBOE's Stmt. of Facts 29 herefore, this factor weiglagainst finding an employee-employer
relationship betweeRlaintiff and HBOE See Kemethed5 F. Supp. 2d at 761.
vii. The Extent of the Hired Party's Discretion Over When and
How Long to Work

If the hired party has discreti@ver when and how long to worguch a fact weighs in favor
of finding an employee-employer relationshisetro. Pilots Ass'n, L.L.C.151 F. Supp. 2d at
521;Marco v. Accent Pub. C0969 F.2d 1547, 1550 (3d Cir. 1992). Here, it appears that once
Plaintiff was referred a game, she had no cémver when and how long to work: Plaintiff has
no discretion to alter the schedules or lésgif the games to which she is assighid?l.’s Stmt.
of Facts { 146; Gielbert Peat 11:14-20, 31:12-23; Covington Certif. § 25. However, Plaintiff
states that “she can block out times on the coerpiitbiter system that she is not available to

take on assignmentg®Pl.’s Stmt. of Facts { 153. Thuhkis factor is neutral.

24 While the parties state that School Districen issue “preference lists” that list their
preferred officials to the Assignat,is undisputed that the finakdision as to whom to assign a
particular game rests with the Assignor.

2% However, it also appears here that thenginparty, HBOE, also does not have the specific
power to set or alter the gansehedules—the schedules are created by the CVC and “[e]ach
athletic director [of the School Biricts] is put in charge of particular sport[’s]” schedule and
the athletic director in chargef overseeing the CVC’s baskell schedule is Marty Flynn, the
athletic director from West Windsor Plabwo. Gielbert Dep. 11:18-12t. Game schedules are
set approximately ten months in advande.13:1-3. Further, the NJSIAA, not CVC or HBOE,
decides when HBOE's basketball season begins andlend5§:7-9.

26 However, according to Riley’s testimony, occasionally “somebody calls and [says] they
have to come off a game, and we have to gaimassign them, and ssagn a new official.”
Riley Dep. 35:17-20.
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viii. The Method of Payment
Regarding the method of payment, it is undispuited HBOE paid Plaintiff by the game for
the games she officiated for HBOE. HBOE's Stwit Facts § 30. Plaintiff's rate is set by the
CVC, of which HBOE is a part; HBOE cannodividually negotiate with Plaintiff over her
pay?’ HBOE's Stmt. of Facts § 3FEurther, Plaintiff receivesho other form of employment
benefits from HBOE, such as vacation days, retirement or health benefits, workers’
compensation benefits, disability insurancepension benefits. HBOE'Stmt. of Facts 1 33,
36; see alsdCovington Feb. 25, 2011 Dep. 550:12-552:18; Covington July 1, 2013 Dep. 166:9—
19. These facts weigh against findiagd employee-employer relationsh§ee, e.g.Verdecchia
v. Douglas A. Prozan, Inc274 F. Supp. 2d 712, 722 (W.D. Pa. 2003).
ix. The Hired Party's Role iHiring and Paying Assistants
Regarding the hired party’s role in hiring dapaying assistants, itleer party presents
arguments relating to whether Plaihofficiated with the help ofassistants, and, if so, what role
Plaintiff had in hiring or paying any such assistants. Therefore, the Court will not consider this
factor in its analysis.
X. Whether the Work is Part of the Regular Business of the Hiring

Party

27 Plaintiff disputes HBOE's statement that “Plaintiff's rate of pay is set by the CVC, and
Hamilton BOE does not have any input on the estalent of rates of pay.” Pl.’s Response to
HBOE’s Stmt. of Facts § 31. Rather, Plaintifigjaes that “[tlhe rateof pay for basketball
officials is set by the Athletic Directors of tisehool Districts, with the ultimate approval of the
Principals of the School Districts, in reachian agreement with Bod 193" and that “[i]n
setting the payments rates forskatball official[s], the Athlet Directors and Principals are
acting solely in their capacities as employeé&chool Districts.” Pl.’s Stmt. of Facts | 141,
142. While Plaintiff disputes theotion that HBOE does not have any input in the payment rate
amount, it is undisputed that the amourgas by the CVC and nétBOE individually.
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As for whether the work is part of the regubarsiness of the hiring party, HBOE argues that
“[t]here is no evidence to suggest that Pléfistiwvork for Hamilton BOE was an integral part of
the School District’'s regulabusiness,” instead arguing thEBOE’s primary purpose is to
“educat[e] young people” and thétb]asketball games are namtegral to Hamilton BOE’s
goals.” HBOE's Br. at 12. Plaintiff, on the othkand, argues that “[p]art of the ‘mission’ of
[HBOE], and all other School Districts, is to pide sports programs and sports education to its
students,” and that “Hamilton and other School Districts speltyfiemploy Athletic Directors
to run, manage, and operate thedhletic programs.” Pl.’s ®t. of Facts f 137-38 (citing
Gielbert Dep. at 29:22—-31:4). &ving the facts in the light nsb favorable to the non-moving
party, the Court agrees with Ri&iff and finds for the purposes this motion that basketball
games, and their officiating, is part of the regllasiness of HBOE andjus, weighs in favor of
finding an employee-employer relationsh@BS Corp.535 F.3d at 196.

xi. Whether the Hiring Party is in Business

As for whether HBOE is in business, the rtdo not set forth arguments analyzing this
factor. Viewing the facts in the light most favolalo the non-moving party, | conclude that for
the purpose of this analysis, HBOE is “in busindssthat it is an entity that employs multiple
full-time individuals. However, ik factor is of limited utility toour overall analysis, “as almost
any hiring party is in businessPasquale v. Gen. Sciences, |[nCiv. No. 09-1735, 2010 WL
1558717, at *11 (E.D. Pa. Apr. 19, 2010) (quotkigary v. Cochran377 F.3d 522, 525 n.1 (6th
Cir. 2004)). Therefore, | accord this factor little weight.

xil. The Provision of Employee Benefits
Regarding the provision of employee benefifjndependent conéictors generally do not

receive employee benefitdMletro. Pilots Ass'n, L.L.C151 F. Supp. 2d at 524. As stated above,
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Plaintiff received no employmerdenefits from HBOE, such as vacation days, retirement or
health benefits, workers’ compensation bengfdsability insurance, or pension benefits.
HBOE's Stmt. of Facts Y 33, 36ge alsoCovington Feb. 25, 20 Dep. 550:12-552:18;
Covington July 1, 2013 Dep. 166:9-19. Therefads factor weighsagainst finding an
employee-employer relationshipetween Plaintiff and HBOESee e.g.Pasquale 2010 WL
1558717, at *11.
xiii. The Tax Treatment of the Hired Party

Finally, regarding HBOE's tax treatment ofakitiff, it is undisputed that HBOE did not
provide a W-2 to Plaintiff and mer withheld any taxes on Plaiffits behalf. Pl.’s Stmt. of Facts
1 36. Further, it is also undisputttat Plaintiff classied herself as an indendent contractor in
her 2007 and 2008 tax returfiddBOE’s Stmt. of Facts 11 37-40. Therefore, this factor weighs
against finding an employee-employer telaship between Plaintiff and HBOPasquale 2010

WL 1558717, at *1#°

28 Plaintiff argues that because BE never provided Plaintiff with a W-2, her tax preparers
mistakenly classified her as an independemttractor. However, the fact remains that she
submitted tax records to the IRS classifying herself as an independent contractor and claimed
certain business deductions, including her esfeuniform, travel, car, and truck expenses,
training classes, and dues, in connection widr status as amdependent contractoGee
Covington 2007, 2008 Tax Records. Further, Covintgstified that she was referred to her tax
preparers by another basketball official, sappears that this firrnad prior experience doing
the taxes of, and thus, classifying, other ledéisll officials. Cowngton June 23, 2013 Dep. 55:9—

14.

29 In the interest of completeness, the Court aldlo consider any other relevant factors that
have not specifically been enumeratedarden See, e.g.Bernhard v. TRC Global Solutions,
Inc., No. CIV.A. 09-813, 2010 WL 4024606, at *5 (W.D. Pa. Oct. 13, 204l0p v. Hous. Auth.
of City of Pittston 400 F.Supp.2d 685, 692 (M.D. Pa. 2005)rd{ether relevant facts are as
follows. First, while HBOE has the right to reguid3oard 193 not to refecertain officials to
officiate at the school districtgames, there is no evidence thEBOE ever exercised that right
during the relevant time period, and Michael GieloddBOE'’s Director of Educational Services,
testified that HBOE did not eduate the basketball officials. Gielbert Dep. 20:16-21:5. Second,
“Board 193 will have an established rating system to be used to determine which officials are
assigned to what games.” Mercer County Tomeat Association Agreement with Board 193
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On balance, | find that the factors of analysis set fortBharden weigh against finding an
employee-employer relationshiptieen Plaintiff and HBOE. Irekd, the only weighted factors
of analysis that favor findinguch a relationship are thataRitiff had no control over the
location of her work for HBOE and thiaer work took place on HBOE's premises.

In her opposition, Plaintiff heavily relies on theskan District of Pennsylvania’s decision in
Kemetherand subsequent opinions issuedhat case to argue that, like ikemether HBOE
should be considered amployer under Title VII.

Kemether like the case at bar, involved a refesing for employment discrimination. The
district court issued theerelevant opinions: (1) ikemether 15 F. Supp. 2d 740 (*Kemether 1”),
the district court denied summarydgment on the issue of whethbe school districts were the
plaintiff's employers; (2) irKemether v. Pennsylvania Ingeholastic Athletic Ass’n, Inc1999
WL 1012948 (E.D. Pa. Nov 9, 1999) (“Kemether I1”), thistrict court issueds findings of fact
and conclusions of law in response to the rnpitiis motion for equithdle relief; and (3) in
Kemether v. Pennsylvania Intehgdastic Athletic Ass’n, Inc1999 WL 1012957 (E.D. Pa. Nov.
8, 1999) (“Kemether I11”), the district court isst an opinion denying the defendant’s motion for
judgment as a matter of law, or, time alternative, for a new trigkurther, the Third Circuit, in
Covington 710 F.3d at 118, stated that it believed tKamether Il “was entitled to more
serious regard than it was givby the District Courfin the district courts opinion dismissing
Plaintiff's claims] in light of the similarity of the structure of the sport in the two states, the

plaintiffs’ claims, and the jury verdict for Kether in the Eastern Distt of Pennsylvania.id.

for Basketball Assignments at 2—4. Third, HBOE doesgive the basketball officials it hires a
copy of the HBOE's employee handbook. Gielbert Dep. 25:20=iRally, the NJSIAA sets out
the procedure for school distscto follow when officials fail to arrive at or are unable to
continue officiating a gae. NJSIAA Handbook at 18-1%he majority of these factors do not
favor finding an employeemployer relationship.
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However, at this stage of the litigation, with af the relevant factbefore the Court, | find
that theKemetherdecisions are distinguishable, and, in any event, do not bind this Court. In
Kemether lll, the district court evaluated #nadence and found “no reason to disturb the jury’s
determination” that the plairitiwas an employee of the membshools. In that case, the jury
found that there was an employee-employer @iatiip between the plaintiff and the member
schools, a decision that appedrto hinge in part onattors not mentioned in thBarden
analysis, such as the facts tlia} “[s]chools evaluate officialand can state whether they want
particular officials working for them,” an@?) “member schools created the [Pennsylvania
Interscholastic Athletic Associah] to organize and monitor ingeholastic athletics and that
organization sets the rules, establishes arfdreas membership and uniform requirements,
disciplines officials, and provides them with insurance.” Here, however, there is no evidence that
HBOE evaluated officials, inating Plaintiff, and while HBOE theoretically has a right to
exclude certain officials by submitting the namef excluded officials through Board 193’s
Arbiter computer system or by submitting a “prefece list” to Board 193’s assignor, there is no
evidence that HBOE ever exercised thght during the relevant time perio8eeRiley Dep.
76:1-77:7, 87:20-89:16; Gielbert peat 49:4-8. Further, while the CVC imposes certain
reporting requirements on the officials, th&lSIAA—not HBOE—monitors interscholastic
athletics and sets the officiating rules, and Pifiiptesents no evidence that HBOE has any role
in providing insurance to PlaintifSeeCovington Feb. 25, 2011 Dep. 550:12-552:#Bally,
there is no evidence that HBOE imposed a unifomofficials; officials wee expected to dress
professionally, and any dress standards “tin National Federation regulation§ielbert
Dep. 41:1-5see alsoMercer County Tournament Assatibn Agreement with Board 193 for

Basketball Assignments at 2—4
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Thus, | find that as a matter of law, Pl#inis an independent contractor for HBOE.
Therefore, HBOE is not subject to liability as employer under Title VII and, as such, HBOE's
motion for summary judgment on Counts Omel &wo of the Second Aemded Complaint is
granted.Metro. Pilots Ass'n, L.L.C151 F. Supp. 2d at 52Rasquale 2010 WL 1558717, at
*11; see also, e.gMeyer v. U.S. Tennis Asso. 1:11-CV-06268 ALC, 2014 WL 4495185, at
*2 (S.D.N.Y. Sept. 11, 2014) (findingpat, as a matter of law,eis officials contracted by the
United States Tennis Association to officiat¢het U.S. Open were indendent contractors).

Because | find that HBOE is not an employer the purposes of Title VII, | need not
proceed to the merits of Plaifis Title VII claim against HBOE.

b. Board 193’s Motion for Summary Judgment on Counts One and Two

Next, | proceed to analyzing Board 193’s motion for summary judgment. Board 193 argues
that summary judgment is appropriate for thregsons. First, Board 193 arguhat it is not an
“employment agency” as definathder Title VII. Seond, Board 193 argues that Plaintiff has
failed to make grima faciecase of retaliation othe part of Board 193 pin the alternative,
Plaintiff has failed to prove pretext. FingllBoard 193 argues that Plaintiff's “aiding and
abetting” claim under the NJLAD against Bodr@3 and Fred Dumont must fail because Board
193 and Fred Dumont could naid and abet HBOE since HBOkas not Plaintiff’'s employer
or, in the alternative, because there is no exvig that either party aided and abetted in any
discrimination.

Board 193 first argues that it ot an employment agency dsfined under Title VII and,
thus, the Court should grant summary judgmeridvwor of Board 193 as to Counts One and Two
of Plaintiff's Second Amended Complaint, whialkege sex discrimination and retaliation on the

part of Board 193.
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In Count One, Plaintiff alleges in relevant ptyat Board 193 discrimated against Plaintiff
“in the assignment of basketball games in atioin of 42 U.S.C. 20062(b) applicable to
‘employment agencies.” Second Am. Comp. § 1B@rther, Plaintiff alleges that Board 193
discriminated against Plaintiff i violation of the employmentriterference’ provision of 42
U.S.C. § 2000e-2(a)(1).
42 U.S.C. § 2000e-2(b), the BtVII provision pertaining taliscrimination on the basis of
protected statustates that
it shall be an unlawful practice for an employrmagency to fail or refuse to refer for
employment or otherwise to discriminateaagst, any individuabecause of his race,
color, religion, sex, or natioharigin, or to classify or refer for employment any
individual on the basis of his race, color, religion, sex, or national origin.
Id. 42 U.S.C. § 20003-3, the Title VII grision pertaining to retaliation, states in relevant part
that
It shall be an unlawful employment practioe an . . . employment agency . . . to
discriminate against any individual, éor a labor organization to discriminate
against any member thereof or applickmn membership, because he has opposed
any practice made an unlawful employrhepractice by this subchapter, or
because he has made a charge, testifgsistad, or participated in any manner in
an investigation, proceeding, loearing under this subchapter.
Id., 42 U.S.C. 8§ 2000e(c) defines “employmenerazy” as “any person regularly undertaking
with or without compensation torocure or to procure for gitoyees opportunities to work for
an employer and includes agent of such a persond. “[T]he definition does require that, in
order to be an ‘employment agency,” the entityst regularly do business with an ‘employer,’
and the term ‘employer’ as used in the defimtiof ‘employment agency’ is limited to those
employers that fall within the deftion of ‘employer™ under Title VIl.Kemether 15 F. Supp.

2d at 763 (internal citationand quotation marks omittedyccord Schrock v. Altrue Nurses

Registry 810 F.2d 658 (7th Cir. 1987).
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Finally, 42 U.S.C. § 2000e-2(a), the @itlVIl provision pertaining to employment
“interference,” states:
It shall be an unlawful employent practice for an employer—
(1) to fail or refuse to hire or to dischargay individual, or otherwise to discriminate
against any individual with respect tos compensation, terms, conditions, or

privileges of employment, because of such individual's race, color, religion, sex,
or national origin . . .

Board 193 argues that it is not an employmeihay because “[t]he tguage of the statute
directs that there be an empinent relationship between tipaintiff and . . . the proposed
employer.” Board 193's Br. at 3—4. Plaintiff does wligpute this proposition; rather, Plaintiff
argues that Board 193 is an employment ageercwise HBOE is an employer. However, | have
found, suprg that HBOE and Plaintiff did not haven employee-employeaelationship and,
thus, that HBOE was not an employer the purposes of Title VII.

“As in all cases of statutory interpretation, [my] inquiry begins with the language of the
statute and focuses on Congress' intednhited States v. Abbot674 F.3d 203, 206 (3d Cir.
2009)aff'd, 562 U.S. 8 (2010). Here, the Court findattthe plain meaningf 42 U.S.C. 2000e-
2(b) confirms that in order foBoard 193 to be considered amployment agency under Title
VII, Board 193 must regularly undertake to precopportunities for employees to work for an
employer.ld.; see also Kemethet5 F. Supp. 2d at 763. However, Plaintiff hasprovided any
evidence that Board 193 regularly undertagesh a task; the only potential employer to which
Plaintiff has pointed is HBOEwhich the Court has determined did not have an employer-
employee relationship with Plaintiff, but rathkired Plaintiff as anndependent contractor.

Therefore, Board 193 cannot be heeible as an employment aggnunder Title VII and, thus,
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Plaintiff's discrimination claims premised on Board 193 being an employment agency, in Counts
One and Two, must fail.

Regarding Plaintiff’'s sub-clairm Count One that Board 193 disuninated against Plaintiff
in violation of the employment “interference” provision of Title VHge42 U.S.C. 2000e-
2(a)(1), the language of the prewn only applies to employersd. Here, Plaintiff has not
provided any evidence or arguments that Board 193 is an empl@ee. generallgecond Am.
Compl, Pl.’s Opp Br. Therefore, Plaintiff's gmoyment interference claim contained in Count

One must also fail.

% Indeed, Board 193 states, and Plaintiff daes dispute, that Board 193 is a non-profit
corporation that is largely agposed of dues-paying members, some of whom volunteer for the
Board and only two of whom receive any remaien from the Board, consisting of a stipend.
Board 193’s Stmt. of Facts { 10.

In Kemetheythe district court found thdft]he phrase ‘otherwiséo discriminate against any
individual’ defines unlawful employment practicestsoadly that in some sas, courts have not
required any showing of an emgment relationship between apitiff and defendant” and held
that “because 42 U.S.C. § 2000e-2(a)(1) broadbhibits employmentliscrimination against
“any individual” rather than any employee, . . Tide VII defendant needot be the plaintiff's
employer to interfere impermissibly with ptiff's employment opportunities.” The Court
further held that a “defendant's interferencighvplaintiff's outside emloyment relationships
may be an independent basis for Title VII liapj where the defendant controls access to
employment opportunitiewith third parties.”"Kemethey 15 F.Supp.2d at 762ge also Ware v.

Ball Plastic Container Corp432 F. Supp. 2d 434, 438 (D. Del. 2006).

However, this proposition is inapptes here for two reasons. Firdemetherheld that
“[e]ven though [the defendant] need not be [the plaintiff’'s] employer in fact, a defendant still
must be ‘an employer’ as defin@dthe statute to be subject ¢coverage under § 2000e-2(a) in
the first instance. The definition of ‘employer,” for purposes of inclusion within the scope of
Title VII, is found in 42 U.S.C. § 2000e(b). dhsubsection requires the employer to have at
least fifteen employees, for at least twenty calendar wekkdfere, the evidence demonstrates
that Board 193 is not an employd®ecause it does not employlaast fifteen employees for at
least twenty calendar weekSeeBoard 193's Stmt. of Facts { 10. Secoke&metherstill
required that “[w]here the defenaais not plaintiff's employer irfact, it is the third-party
relationship that must meet the common-tagts of an employment relationship unBarden”

Id. Here, the third-party relationship to be &sktis the one between Plaintiff and the school
districts to which she was assight® officiate, and | found th&laintiff’s relationship to HBOE,
the only potential employer to which Plaffithas pointed, was noan employee-employer
relationship.
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As such, summary judgment on Counts Carel Two of Plaintiff's Second Amended
Complaint is granted in favor of Board 1%®emetheyr 15 F. Supp. 2d 740, 764 (E.D. Pa. 1998)
(“[A] person who procures independent contragt not considered an employment agency
under 42 U.S.C. § 2000e(c).”).

c. Counts Three and Four — NJLAD Claims

The Court has concluded that summary judgmsngranted in favor of Defendants on
Plaintiff's Title VII claims in Counts Oneral Two and, as such, those claims are dismissed.
Plaintiff filed her claims in fedal court on the basis of fedéuestion jurisdiction pursuant to
28 U.S.C. § 1331seeSecond Am. Compl. T 8, and Plaintiff’'s Title IX claim in Count Five was
dismissed on the pleadings and affirmed by the Third Cirsed, Covington710 F.3d at 120,
120 n.6. Thus, all that remain are Plaintiff's stitw, NJLAD claims in Counts Three and Four
of the Second Amended Complaint, over whRlaintiff alleges the Court has supplemental
jurisdiction pursuant to 28 U.S.€.1367(a). Second Am. Compl. 1 9.

“It is a principle of first impoance that the federal course tribunals of limited subject
matter jurisdiction.” 13 Charles Alan Wrigharthur R. Miller & Edward H. Cooper, HDERAL
PRACTICE AND PROCEDURES 3522. 28 U.S.C. § 1367(c) states ilevant part that “[t]he district
courts may decline to exercise supplemental jigigoh over a claim undesubsection (a) if . . .
(3) the district court has dismissed all claimger which it has original jurisdiction.” As the
Supreme Court has stated in its seminal opireonthis issue, “[ijt has consistently been
recognized that pendent jurisdiction is a doctrifiediscretion, not of plaintiff's right . . . .
Certainly, if the federal claims are dismissedobe trial, even though not insubstantial in a
jurisdictional sense, ¢hstate claims should be dismissed as wblhited Mine Workers of Am.

v. Gibbs 383 U.S. 715, 726 (1966). The Third Circhés “recognized that, ‘where the claim
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over which the district court hasiginal jurisdiction is dismissed before trial, the district court
must decline to decide the pendent state claiméess considerations of judicial economy,
convenience, and fairness to the parties prowadeaffirmative justification for doing so.”
Hedges v. Mus¢c®04 F.3d 109, 123 (3d Cir. 200@mphasis added) (quotiiprough of West
Mifflin v. Lancaster 45 F.3d 780, 788 (3d Cir. 1995%¢e also Burnsworth v. PC LalB64 Fed.
App'x 772, 776 (3d Cir. 2010). Put another waya]bsent extraordinary circumstances,
‘jurisdiction over claims based on state law should be declined where the federal claims are no
longer viable.”Kalick v. Nw. Airlines Corp.372 Fed. App’x 317, 322 (3d Cir. 2010) (quoting
Shaffer v. Bd. of Sch. Dirs. of Albert Gallatin Area Sch. Pr&0 F.2d 910, 912 (3d Cir. 1984)).
Further, no authority in the circuit has required that a district court retain jurisdiction over state
law claims where the Court has awarded summagment to the defendants on a plaintiff's
federal claimsGarges v. People’s Light & Theatre 629 Fed. App’x 156, 164 (3d Cir. 2013)
judgment enteredNo. 13-1160, 2013 WL 3455818d Cir. June 28, 2013ert. denied134 S.

Ct. 930 (2014).

Here, the Court exercises its discretion to decline to retain jurisdiction over Plaintiff's
NJLAD claims, for the following reasons. Firstetlanalysis of Plairffis discrimination and
retaliation claims under the NJLAD mdiffer from that under Titl&/1l; as the Third Circuit has
noted, “[tlhe LAD is a remedial statute, in somespects broader and more flexible than Title
VII. This is so even though New Jersey ofteoks to the federal system for interpretive
authority.” Hurley v. Atl. City Police Dep/t174 F.3d 95, 121 n.19 (3drCil999). Therefore,
rendering a decision on PlaintiffiSJLAD claims would require th€ourt to engage in further
analysis that may be specific to the NJLARee Gargess29 Fed. App’x at 164 (affirming a

district court’s decision to decline to exercfeeeral jurisdiction over the plaintiff's remaining
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state law claims in part because legal standards that applyttmse claims differed from the
standards that applied to the plaintiff's federal claims).

Second, the Court does not find that consitiema of judicial economy, convenience, or
fairness to the parties provideteordinary circumstances for the Court to retain jurisdiction.
Although this case has been pending in thoair€ for some time and the parties have taken
discovery, the parties are able to use the inddion gleaned in discovery in the state court
proceedingsAnnulli v. Panikkay 200 F.3d 189, 203 (3d Cir. 1999)erruled on other grounds
by Rotella v. Wood528 U.S. 549 (2000). And as far as riass to Plaintiff, Plaintiff and her
attorneys “knowingly risked dismssal of [her] pendent claims eh they filed suit in federal
district court and invoked & Court's discretionary supphental jurisdiction power.”ld.
Moreover, Plaintiff will not be barred by any statutes of limitations from pursuing her claims in
state court; 28 U.S.C.B67(d) states that

[tihe period of limitations for any claimsserted under subsection (a), and for any

other claim in the same action that iswdhrily dismissed at the same time as or

after the dismissal of the claim under subsection (a), shall be tolled while the claim is

pending and for a period of 30 days aftasitlismissed unlesState law provides for

a longer tolling period.

Id.; see also Petrossian v. Colo. 14-4650, 2015 WL 3396819,"& (3d Cir. May 27, 2015)
(“When a District Court declines to exercisgpleémental jurisdiction over state law claims, the
statute of limitations is tolled while the fedesait is pending and for a period of 30 days after
the suit is dismissed.”) (citing 28 U.S.C. § 1367(d)).

Therefore, this Court declines to exercisesitpplemental jurisdiction over Plaintiff's state

law claims; as such, Counts Three and Four amidsed without prejudice for Plaintiff to re-

file in state court.
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V. Conclusion

For the foregoing reasons, the Court grantareary judgment in favor of Defendants on
Counts One and Two of Plaintiff's Second Amethd@&omplaint. The Courfurther declines to
exercise supplemental jurisdiction over Caurfthree and Four of the Second Amended
Complaint, and, accordingly, dismisses Counts ThrekFour without prejudice. The statute of
limitations for Plaintiff's claims are tolled for ity days pursuant to 28 U.S.C. § 1367(d) to

allow Plaintiff time to re-file her NJLAD claims in state court.

Dated: June 15, 2015 /sl Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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