ESPOSITO et al v. LITTLE EGG HARBOR TOWNSHIP et al Doc. 42

*NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CIROESPOSITGand
CONSIGLIA ESPOSITO, his wife

Plaintiffs, : Civil Action No. 08-3725 (FLW)

V. -: OPINION

LITTLE EGG HARBOR TOWNSHIP, et ai.:

Defendants.

WOLFSON, United States District Judge:

Presently before the Court are three omdi Defendants Little Egg Harbor and Mark
Siino (collectively the “Little Egg Harbddefendants”) move for summary judgment, and
Defendant Police Officer Eric Nelson (“Nels’) and Defendant PokcOfficer Kevin Hogan
(“Hogan”) each separatelyave for partial summary judgme but on identical groundsThese
motions stem from Plaintiff CinBsposito’s (“Plaintiff” or “Espoko”) arrest byOfficers Nelson
and Hogan in Little Egg Harbor Townslop December 28, 2007. Plaintiff brings federal
causes of action under 42 U.S.C. § 1983 and pasaditd law claims. Iparticular, Plaintiff
alleges that the officers (1) used excessiveefan violation of § 1983 and committed assault and
battery in violation of state law (Counts OmaleéSeven); (2) falsely arrested and imprisoned

Plaintiff in violation of § 1983 and state Ig@ounts Two and Eight); (3) committed malicious

! For the sake of convenience, the Court mefer to the motions made by Defendants Nelson
and Hogan as one motion. Even though eachndef# filed a separate motion, the motions are
nearly mirror copies of eachrar. Also, only Nelson filed apéy. But the arguments presented
therein are made on behalf of both defendants and will be considered to be filed on behalf of
both Nelson and Hogan.
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abuse of process in violation of § 1983 aradestaw (Counts Three and Nine); (4) committed
malicious prosecution in violation of § 1988dastate law (Counts Four and Ten); and (5)
committed negligent and intentional infliction of emotional distress in violation of state law
(Count Eleven). Plaintiff also alleges tha} [ditle Egg Harbor had an unlawful custom,
practice, policy, or inadequatiining which subjects it to lmlity under § 1983 (Count Six) and
(2) is liable under a state law agency theoryany wrongdoing of Officers Nelson and Hogan
(Count Twelve¥. Plaintiff has filed an omnibus oppositi@il. Opp.”) to all parties’ motions.
The Little Egg Harbor Defendants havewed for summary judgnm¢ on Counts Six and
Twelve, the only counts alleged against thdPhaintiff does not oppose Little Egg Harbor
Defendants’ motion. PI. Opp., at iiTherefore, sumary judgment is granted on those counts in
favor of the Little Egg Harbor Defendants, dtause no counts remain against the Little Egg
Harbor Defendants, they will be dismissed from the case. The remaining defendants, Officers
Nelson and Hogan (collectively “Defendants”™Officers”), move for summary judgment on
Counts Two through Four and Seven through Ele@efendants have not moved on Plaintiff's
claims for excessive force and assault artteba(Counts One and Seven); those claims will
remain. Plaintiff does not oppose the Defendamtstion with respect to the false arrest and
malicious prosecution causes of action (Counts,Twour, Eight, and Ten); those claims will be
dismissed._Id.Plaintiff does oppose Defendants’ motiwith respect to the abuse of process
and intentional infliction oEmotional distress causesaaftion (Counts Three, Nine, and
Eleven), so it is only those claims that are betthhe Court today. Fahe reasons that follow,

Defendants’ motion as to Count Thréine, and Eleven are granted.

2 Plaintiff also brings a clai for supervisory liability (Courftive) against “John Does 2 and/or
John Does 6-10” and a claim for prospectijanative relief (Count hirteen) against all
defendants based on the underlying claims. Tbessts are not at issdor purposes of the
present motions.



l. BACKGROUND
The Court only recounts the facts necegsaresolve Defendants’ motion. The

following facts are undisputed by the partiesegslotherwise indicated. On December 28, 2007,
Plaintiff Esposito went to a Rit&id in Little Egg Harbor Township to pick up medications.
Esposito and the pharmacist, Ehan Nhan, had aléidgpute about Plaintiff's prescriptions.
This was at least the secondaswwonfrontation between Esposito and Nahn. In response to the
altercation, Mr. Nahn called tipwolice. Officers Nelson and Hogan arrived and spoke with
Plaintiff and the pharmacist separately and ke with everyone together. This interaction
was recorded by Rite Aid surveillance. Thedhelants then led Plaintiff out of the store,
holding his arm, where Plaintiff wahen arrested for disorderly conduct and resisting arrest.
Plaintiff argues he never resst, but was needlessly manhandled by the Defendants during his
arrest and allegedly sufferedsificant injuries. D&endants dispute thend argue they acted
properly in response to Esposito’s angry demeandrthreatening conduct. Plaintiff was tried
in Little Egg Harbor Municipal Court and found guilty of resisting sirrbut not guilty of
disorderly conduct. Plaintiff appealedtte superior court. Following a tridé novo, he was
again found guilty of resisting age Plaintiff then filed thisction alleging that Defendants
violated his constitutionalights and a number of anglous state law claims.

. LEGAL STANDARD

“Summary judgment is proper if there is nagme issue of materidct and if, viewing

the facts in the light most favorable to th@n-moving party, the movingarty is entitled to

judgment as a matter of lawPearson v. Component Tech. Co7 F.3d 471, 482 n.1 (3d

Cir. 2001) (citingCelotex Corp. v. Catrett77 U.S. 317, 322 (1986)); accdtdd. R. Civ. P.

56(c). For an issue to be genuine, there rhast sufficient evidentiary basis on which a



reasonable jury could find for the non-miagiparty.” Kaucher v. County of Bugk455 F.3d

418, 423 (3d Cir. 2006); Anderson v. Liberty Lobby, |@&7 U.S. 242, 248, 106 S. Ct. 2505, 91

L. Ed. 2d 202 (1986). In determining whether a geaussue of materidhct exists, the court
must view the facts and all reasonable infeesrdrawn from thoseéts in the light most

favorable to the nonmoving party. Matsusliitac. Indus. Co. v. Zenith Radio Carg75 U.S.

574, 587 (1986); Curley v. Klen298 F.3d 271, 276-77 (3d Cir. 200For a fact to be material,

it must have the ability to “affect the outcome of the suit under governing law.” Kad&iser
F.3d at 423. Disputes over irrelevant or unnecgdsaats will not preclude a grant of summary
judgment.

Initially, the moving party has the burdend#monstrating the abssnof a genuine issue
of material fact._Celotex Corpd77 U.S. at 323. Once the moving party has met this burden, the
nonmoving party must identify, by adfavits or otherwise, speciffacts showing that there is a

genuine issue for trial. _lgMonroe v. Beard536 F.3d 198, 206-07 (3d Cir. 2008). Thus, to

withstand a properly supported motion snmmary judgment, the nonmoving party must
identify specific facts and affirmative evidencattsontradict those offered by the moving party.
Anderson 477 U.S. at 256-57. The nonmoving party “tras more than simply show that there

is some metaphysical doubt as to material facts.’al@06 (quotindatsushita475 U.S. at

586). Moreover, the non-moving party must present “more than a scintilla of evidence showing

that there is a genuine issue foaltf¥ Woloszyn v. County of Lawrenc&96 F.3d 314, 319 (3d

Cir. 2005). Indeed, the plaindguage of Rule 56(c) mandates the entry of summary judgment,
after adequate time for discovery and upon motgijnst a party who fails to make a showing
sufficient to establish the existence of an elenasgential to that party's case, and on which that

party will bear the burden of proof at trial. Celotex Coffg.7 U.S. at 322. In deciding the



merits of a party’s motion for summary judgmeng tourt’s role is not tevaluate the evidence
and decide the truth of the matter, but to deteenwhether there is a genuine issue for trial.
Anderson 477 U.S. at 249.
[Il. DISCUSSION
a. Abuseof Process
“A section 1983 claim for malicious abuseppbcess lies where @secution is initiated
legitimately and thereafter iset$ for a purpose other than tivatended by the law.” _Rose v.

Bartle 871 F.2d 331 (3d Cir. 1989) (erhal citations and quotatis omitted); Ference v. Twp.

of Hamilton 538 F. Supp. 2d 785, 798 (D.N.J. 2008). In analyzing a 8 1983 claim, a court may

look to analogous common law torts. $éeck v. Humphrey512 U.S. 477, 483 (1994). To

prevail on his § 1983 claim and state law clai@imlff must prove tw elements. Voytko v.

Ramada Inn of Atlantic City445 F. Supp. 315, 325 (D.N.J. 1978). First, he must show that

Defendants had a desire to effect some ultehamnful end separate from the legitimate aim of
the process. Sdgeck 512 U.S. at 486 (“The gravamen of [an abuse of process claim] is not the
wrongfulness of the prosecati, but some extortionaperversion of lawfullyinitiated process to

illegitimate ends.”); Feren¢c®38 F. Supp. 2d at 798 (“To establish such a claim, there must be

some proof of a definite act threat not authorized by the prgseor aimed at an objective not
legitimate in the use of [the] process.§econd, Plaintiff mustr®w Defendants committed
some unauthorized or improper act in furtheeaottheir iniquitousnotive. “Consequently,
basic to the tort of malicious abuse of pEges the requirement thidite defendant perform
‘further acts’ after issuance pfocess which represent the pesien or abuse of the legitimate

purposes of that process.” Baglini v. Laule838 N.J. Super. 282, 293-94 (App. Div. 2001)

(internal quotationsral citations omitted). Unlike malicious prosecution claim, which



concerns the motives for initiating processahnse of process claimust arise from conduct
that occurred after process was initiatede New Jersey Supreme Court has explained the
distinction between these two conceptually similar causes of action:

An action for malicious abuse of praesas distinguished from an action for
malicious use of process in that @etion for abuse of process lies for the
improper, unwarranted and perverted usprotess after it has been issued while
that for the malicious use of it liesrfoausing process to issue maliciously and
without reasonable or probable cause. Tihisssaid, in substance, that the
distinction between maliciousse and malicious abuse of process is that the
malicious use is the employment of pess for its ostensible purpose, although
without reasonable or probable causkereas the malicious abuse is the
employment of a process im@anner not contemplated by law.

Ash v. Cohn119 N.J.L. 54, 58 (1937); Nieves v. Ortio. 06-5206, 2008 U.S. Dist. LEXIS

63623, 28-30 (D.N.J. Aug. 20, 2008) (“An abuse afgesss claim does not turn on whether the
process was legitimately or illdgnately initiated, but rather omhether after the initiation, it
was used for some improper purpose.”).

Plaintiff leaves the contours of his alléigas vague. From what | can glean from
Plaintiff's opposition and complainBlaintiff believes the Defendés contrived allegations of
Esposito resisting arrest to amal their allegedly abusive actiomsd to support their artificial
charge, the Officers made false statementsdin thports, at their depositions, and during their
testimony. Defendants argue that no evident&sto support thesalegations. Instead,
Defendants say that after Pltifis arrest, they prepared alges and reports in the normal
course and provided sworn testiny consistent with their reporésd recollections as they
would for any other matter. Def. Reply, at 3Plaintiff raises seriousharges, ones the Court
does not take lightly, but Plaintiff has failed t@gent even a “scintillaf evidence” in support
of his claim, let alone ntarial issues of fact.

According to Plaintiff, the Officers commite'further acts” by allegedly making “false



representations of fact in theeports, again under oath cugimunicipal court testimony, and
again under oath during their defmsi testimony in order to justifthe arrest and assault of the
plaintiff.” Pl. Opp., at 10. These are not “fusthacts” as understood the context of an abuse
of process claim. Anything that occurred bref&sposito was chargegdirrelevant to my
analysis of malicious abuse ofogess. While it is true that the Officers testified after charges
were brought against Esposito, the testimony rater@ by Plaintiff focuses entirely on whether
the Officers had grounds to arr&stposito and their conduct in astiag him. These allegations
could potentially form the basis for a false atrer malicious prosecutn claim, both of which
Plaintiff correctly recognizes are untenah&re. Plaintiff canot now bootstrap those
allegations to manufacture an abuse of process cl&ven if | were to consider the Officers’
municipal court testimony propgrtognizable as “further aétéor purposes of bringing an
abuse of process claim, Plaintiff has not attachedcourt transcript azited to any actual
testimony the Officers gave at Plaintiff's tridhdeed, Plaintiff doesot give any specific,
meaningful examples of any ael false statements or pegdrtestimony made in connection
with Plaintiff's underlying case. Instead, Piif cites to deposition testimony the Officers
provided in connection witthis case._SeExhibits G and H attached Mallon Certification.
Whatever the Officers have done or said in refato this case cannot, by definition, constitute
“further acts” for an abuse of process in anotfase. “Process is not abused unless after its
issuance the defendant reveals an ultgrispose he had in securing it by committiagher

acts whereby he demonstrably uses the process as a means to coerce or oppress the plaintiff.”

Ruberton v. Gabag®80 N.J. Super. 125, 130 (App. Div. 1995) (emphasis added) (internal

guotations omitted). The Defendantaild not and were not usinggeess in Plaintiff's criminal

trial by giving testimony in this civil case.



To the extent Plaintiff implies that Bendants’ deposition testimony reflects the
testimony they gave it trial, the Court still finttgre is no genuine issue of material fact that
Defendants gave any false stateménSee e.g, Pl. Opp., at 7 (stating what “Defendant Nelson
admitted at trial...” and quoting Nelson’s depasititranscript). The only evidence Plaintiff
alleges that shows Defendants made false reptatsons or committed perjury rests on footage
from the surveillance video. Since Plaintiff esion the surveillance video and indeed attaches
it to his motion, | have carefully reviewed this videdt shows Plaintiff's dispute with the
pharmacist, the pharmacist calling the police, Plaintiff waiting several minutes with his arms
folded until the Officers arrive, Plaintifina the pharmacist speaking with the Officers,
separately and together, then Defendants ramydvlaintiff from the store holding his arm. PI.
Opp., 10; Exhibit | to Mallon Q#fication (“Surveillance Vide”). The Defendants made
statements during their depositions and allegddhyng Plaintiff's municipal criminal trial that
Plaintiff was “flailing his arms,” “arguing witfthe pharmacist],” “angry,” and “yelling.” PI.
Opp., 4; Exhibits G and H to Mallon Certification. Plaintiff argues that the surveillance video
contradicts this testimony and instead shows Biagalmly waiting with his arms folded. This
is the proof, says Plaintiff, that Defendantslgieg. Plaintiff argues tis is only one of “many,
many examples” of such inconsistées, but this is the only otieat he details and the only one
upon which he premises his argument.

| find nothing in the video to support Plaiifi§ allegations. At times, Plaintiff appears

® Plaintiff never actually makes such an argument and rather refessBeténdants’ deposition
testimony given in this matter at times as Defersldnal testimony given ifPlaintiff's criminal
case. This is improper. It is Plaintiff's obdijon to show a genuine issue of fact by bringing
forth requisite evidence, not by referring tolliquely and implying what that evidence may
represent. Plaintiff should have provided tBourt with excerpts from the actual municipal
court transcript if héntended to rely on it.

* The Court notes that while it resolves all factiaputes in favor of Plaintiff, the Court will not
draw inferences that contradict txeents depicted in the video. S®eptt v. Harris550 U.S.
372, 380-81 (2007); Ference v. Twp. of Hami|tBA8 F. Supp. 2d 785, 790 (D.N.J. 2008).




very calm, waiting patiently; atther times, he is quite agied, both when talking to the
pharmacist and when talking to the OfficeEr example, from time 18:28 to 20:44 of the
surveillance video, Esposito idking to the Officers and is almost continuously moving his
arms about, at times vigorously,dapointing to what appears to his prescription and then at
the pharmacist. Whether this wélailing his arms” about or mehg gesticulating for effect is
an issue of semantics, but itrist a genuine issue of factPlaintiff also refers to the police
report, albeit generally, and attees it to his opposition. BExt K to Mallon Certification. |
have reviewed the report and find no inconsisiees between the report and the Officers’
testimony given in this matter or the surveillanedeo. No reasonable juror could find for
Plaintiff on the evidence Plaifitioffers because it fails to denstrate that Defendants made
misrepresentations.

Second, even if the Defendants gave testimoognsistent with the video, Plaintiff has
not brought forth any evidence of the Defendaifiegitimate motivation, beyond an amorphous
and inadequate allegation thag¢ thefendants intended to proteatitrown interests. PIl. Opp., at
10. Plaintiff does not explain whiterest the Officers hoped togpect or how they intended to
protect it through their alleged perjury. Without such imper motivation, there can be no
abuse of process. “The gist of the tort of malicious abfipeocess...is the misuse, or
‘misapplying process justified in itself for @md other than that which it was designed to
accomplish. The purpose for which the processasluance it is issued, is the only thing of

importance.” Baglini v. Lauletta338 N.J. Super. 282, 293-94 (App. Div. 2001) (quoBngsser

® The Court has reviewed the record providedramtés that the Officers also testified in their
depositions that Plaintiff's acns in the store made them concerned for the safety of everyone,
including other customers. Exhibit G and HMallon Certification. Btithe surveillance video
shows a number of other patrons coming in and out of the frame apparently unphased by
Esposito’s discussion with the Officers and the ptamist. NeverthelesBJaintiff does not base
his argument on this nor would it alter my holding for the reasons disanéseid he had.



& Keeton on Torts § 12at 897 (5th ed.1984)); sedsoTedards v. Auty232 N.J. Super. 541,

549 (App. Div. 1989) (explaining process is not aslgnless “after itssuance the defendant
reveals an ulterior purpose he had in sicuit by committing ‘further acts’ whereby he
demonstrably uses the process as a mearsetoe or oppress tipdaintiff.”); Ruberton 232
N.J. Super., at 130-31 (“In the absence of soaecive or illegitimate use of the judicial
process there can be no claim for its abusdtaintiff's conclusions rg entirely on his own
speculation. Such unsupported allegations, by themselves, aeaugth to prevent summary

judgment from being granted. Podobnik v. United States Postal $@@vt.3d 584, 594 (3d

Cir. Pa. 2005) (“To survive summary judgment, a party must present more than just "bare
assertions, conclusory allegations or suspgio.”) (internal citations and quotations omitted);

Hickson v. Marina Assocs743 F. Supp. 2d 362, 373 (D.N.J. 2010).

Moreover, Plaintiffs’ allegations that Badants committed perjury at their municipal

court trial, even if true, cannot form the basisofabuse of process claim as the Officers are

immune from civil liability for giving testimon$. The United States Supreme Court, in Briscoe
v. LaHue explained:

It is equally clear tha 1983 does not authorize a dayas claim against private
witnesses on the one hand, or against jadgerosecutors in the performance of
their respective duties on théher. When a police officappears as a witness, he
may reasonably be viewed as acting likg ather witness sworn to tell the truth
—in which event he can make a strorgjrolto witness immunity; alternatively,
he may be regarded as an official perfargna critical role in the judicial process,
in which event he may seek the benefit afforded to other governmental
participants in the same proceedingiiiog in the language of the statute
suggests that such a witness beldangs narrow, special category lacking
protection against damages suits.

Briscoe v. LaHue460 U.S. 325, 335-36 (1983); Blacknall v. Citarell&8 Fed. Appx. 489, 492

® This is not to say that police officers cacagse liability for falsifying or omitting evidence or
tampering with the judicial press in other ways. But the ordypport Plaintiff relies on is that
allegedly perjurious statements made by tffec€s conflict with the surveillance video.

10



(3d Cir. 2006) (“Moreover, it is well-settledahpolice officers are absolutely immune from §
1983 suits for damages for giving allegedly perjured testimony at a criminal tti&hf3. district

has applied Briscoe holding to matters involving similallegations of an abuse of process.

Dunne v. Twp. of SpringfieldNo. 08-5605, 2011 U.S. Dist. LEXIS 9705, *26-27 (D.N.J. Jan.

31, 2011) (“The Court is not persuaded that ficar’s [allegedly false] testimony about what
he believed he heard during a traffic encounterstitutes ‘further ast that would support a

malicious abuse of process claim.”); Mosley v. Del. River Port Attb. 99-4147, 2000 U.S.

Dist. LEXIS 22402 (D.N.J. Aug. 7, 2000) (“For tparposes of an abuse of process claim,
‘process’ does not incladfalse testimony...The tort of abuse of process does not arise where a
person simply makes comments that may have tHeessbeen defamatory or unethical within a
process legitimately conceived in the hopesuafceeding in obtaining the very thing for which
the person brought the process in the first place.”).

The Supreme Court, in Briscoecognized the potential tma arising from its holding,
but struck the balance firmly in favor of institey police officers from civil liability in such
situations:

There is, of course, the pastity that, despite the trbfinding safeguards of the

judicial process, some defendants migkieed be unjustly convicted on the basis

of knowingly false testimony by police afgrs. The absolute immunity for

prosecutors recognized in Imblears one possible avenue of redress for such

defendants. Similarly, in this case, #igsolute witness immunity bars another

possible path to recovery for these daef@nts. But we have recognized, again

and again, that in some situation® #iternative of limiting the official’s
immunity would disserve the broader pabhterest. As Judge Learned Hand

" The New Jersey State Supreme Court has reabbezhme result. “A statement made in the
course of judicial, administrative, or legislatieceedings is absolutely privileged and wholly
immune from liability. That immuity is predicated on the neé&al unfettered expression critical

to advancing the underlying government interestalte in those settings.” Erickson v. Marsh &
McLennan Cq.117 N.J. 539, 563 (1990); salsoRuberton 232 N.J. Super. at 132) (finding

that even if defendant's attorney’s “conducstatements during the ceménce [were] otherwise
tortious or violated ethical stdards, [that] does not mean that he misused ‘process’ for a corrupt
purpose”).

11



wrote years ago:

As is so often the case, the answer must be found in a balance
between the evils inevitable in eghalternative. In this instance it
has been thought in the end betteleave unredressed the wrongs
done by dishonest officers thansiabject those who try to do their
duty to the constant dread rettaliation. _Gregoire v. Biddld.77
F.2d 579, 581 (CA2 1949), cert. denied, 339 U.S. 949 (1950).

Briscoe 460 U.S. at 344. Thus, even if Plaintiff weagbjected to an artifici@harge of resisting
arrest, improperly supported by false statemantsperjured testimony, Plaintiff cannot recover

via a claim of abuse of proces®laintiff relies on Gromawm. Township of Manalapad7 F.3d

628 (3d Cir. 1995), to argue tHabnflicting testimony” can giveise to a genuine issue of
material fact. That is true as a general malttetr conflicting testimony isvholly separate from
the issue of perjury. In Gromaime court merely held that tieewas a material issue of fact,
based on the differing testimony between the pdaftieer and the plaintiff, about whether the
officer’s reaction was reasonaldeconstituted excessive foraad therefore summary judgment
was inappropriate. laét 634._Gromars inapposite both on ¢hlaw and on its facts.

Defendants also argue thaabptiff's abuse of processaim should be dismissed based
on the Officers’ qualified immunity. Having decidétht no genuine issues wiaterial fact exist
to support Plaintiff's abuse of process chatbe,Court need not reach the issue of whether
qualified immunity applies.

After review of the parties’ briefs andeelevant record, andewing all facts and

reasonable inferences in light mdéastorable to Plaintiff, thi€ourt concludes that there are no

& While this result may seem harsh or likelytork an injustice, there are other avenues for
redress and other factors that prevent officers fiaang unfair advantage tteir absolute civil
immunity. For example, a criminal conviction ligedill not stand if it is based on an officer’s
perjured testimony. And any officer who choogesommit perjury because he can escape civil
liability, still exposes himself to severe criminal penalties and professiinal Our adversarial
system, despite its purported flaws, manageta worthy job of eli¢ing truth and preventing
perjury from any witness.

12



genuine issues of matafifacts regarding Plaintiff's feddrand state law claims for malicious
abuse of process. Accordingly, summary judgmegtasited on Counts Three and Nine.
b. Intentional Infliction of Emotional Distress
Defendants also argue therensissue of fact regarding Ptaif’s claim that the Officers
intentionally inflicted emotional distress. To prevail on sadtaim: “(1) the conduct must be
extreme and outrageous; (2) the conduct mustteational or reckless; (3) it must cause

emotional distress; and (4) the distress musevere.” Chuy v. Philadelphia Eagles Football

Club, 595 F.2d 1265, 1273 (3d Cir. 1979). Policeadffs are not immune from claims of
intentional infliction ofemotional distress under New Jergmy. N.J. Stat. Ann. 8§ 59:3-3
(public employees are only exempt from liglgifor the good faith execution or enforcement of

any law);_Gattas v. City of Jersey Cityo. 07-4242, 2010 U.S. Dist. LEXIS 20590 (D.N.J. Mar.

5, 2010).

Defendants have not moved for summary judgt on Plaintiff’'s claims of excessive
force or assault and battery, which allege affiendants engaged in intentional and extreme
conduct. Plaintiff has put forth evidence thashetained injuries and required medical care due
to his arrest. Exhibits C, D, and L to Mail Certification. Defendastdo not refute this
evidence as it pertains to Plaintiff's excesdmee and assault and battery charges, which are
not at issue here. Based on thisl viewing the facts and thegsaciated inferences in a light
most favorable to Plaintiff, there could beteréal issues of faategarding (1) whether
Defendants intended to inflict emotional distreasPlaintiff; (2) whether Defendants’ conduct
was “extreme and outrageous;” &3) whether Defendants’ actiomgre the cause of Plaintiff's
distress. But because Plaintifis failed to demonstrate thaj@nuine issue of material fact

exists with respect to the fourth element—etiter Esposito suffered “severe” emotional distress

13



as defined by New Jersey law—suamnjudgment ippropriate.

Plaintiff's complaint alleges that “Plaintiff stained severe emotional distress.” Compl.
1 84. And in his opposition, Plaintiff states that“clearly suffered dis¢ss, both physically and
mentally as a result.” Pl. Opp., 14. But Esfmoreever explains what emotional distress he
actually suffered. Mere allegations are not emaiagcreate a triablissue of fact._Seklardini

v. Viking Freight, Inc, 92 F. Supp. 2d 378, 385 (D.N.J. 1999) (dismissing intentional infliction

of emotional distress claim because plaintiff hatlalleged what “specific ailments afflicted
her”). Moreover, | have reviewed the recordganted by the partiesgthcertifications and
exhibits attached, and theirspective statement and countatsiments of facts, and | find
nothing that even discusses any emotional ortate@listress suffered by Plaintiff let alone any
evidence that supports such an afflictoRather, Plaintiff's evidence focuses on the physical
injuries he suffered immediatehfter his arrest, which he doaments with photographs, medical
records, and reports. This evidence may be rateweehis remaining claims of excessive force
and assault and battery, but ihist relevant to his claim for fentional infliction of emotional
distress.

The New Jersey Supreme Court has saatlthhe emotional distress suffered by the
plaintiff must be so severeahno reasonable man could be @&sted to endure it.”_Buckley v.

Trenton Sav. Fund Sqd 11 N.J. 355, 366 (N.J. 1988). In Buckldye Court found that a

plaintiff suffering from “aggravation, embarrassmi, an unspecified number of headaches, and

the loss of sleep” had not shown sufficient distrassa matter of law, to rise to the necessary

level of severity._ld.In Gattas v. City of Jersey Cjtthe plaintiff brought alaim for intentional

® Plaintiff states in his oppositidhat he “is now mistrustful of pice.” Pl. Opp., at 3. It is not
clear if he means this to bédam of emotional distress. This by itself is does not rise to the
level of severe emotional distress. If it welteen a significant poxin of the population would
be suffering from severe emotional distress.

14



infliction of emotional distress due to a polidéaer’s allegedly aggresse conduct in arresting
him. Gattas2010 U.S. Dist. LEXIS 20590, *6-7. The dist court granted summary judgment
because plaintiff offered no evidence in suppbtiis statements that he was “distressed,
anguished, humiliated, and troubleyglthe officer’s actions.” Idat *23-24 (“Gattas offers no

evidence of his emotional distress, attlean the mere statements....”); s¢golglesia v. City of

GlassborpNo. 04-3034, 2007 U.S. Dist. LEXIS 42758, 1&{D.N.J. June 13, 2007) (granting
summary judgment on plaintiff's intentionafliation claim because even if police conduct
amounted to excessive force, he “provided no adlimg evidence that [his] ailments rise to the
level of severity reagnized under New Jersey law”). fdetoo, Plaintiff only offers mere
statements and allegations. This is not to say that Esposito’s claim fails because he has not
brought forward medical evidence. “[N]eitheedical treatment, nor expert testimony is
necessary in order forgaintiff to prevail on an [intentionanfliction of emotional distress]

claim.” Kounelis v. Sherre529 F. Supp. 2d 503, 532 (D.N.J. 2008). Rather, Esposito’s claim

fails because he has not provided the court anthevidence from which a reasonable jury could
find severe emotional distre¥s Therefore, viewing all facts dreasonable inferences in a light
most favorable to Plaintiff, this Court concludbat there is no genuine issue of material fact
regarding Plaintiff's claim for intentional inflimn of emotional distress. Accordingly, summary

judgment is granted on Count Eleven.

19 Nor do Plaintiff's allegations meet the requirents of the New Jersey Tort Claims Act,
N.J.S.A. 59:1-1 et seq. In parlar, N.J.S.A. 59:9-2(d) prabits an award “against a public
entity or public employee for pain and suffermegulting from any injury,” unless the injury
results in “permanent loss of a bodily fulctj permanent disfigurement or dismemberment
where the medical treatment expenses aexdess of $ 1,000.00.” There is further question,
too, whether Plaintiff has complied with the appble notice requirements of the Act. N.J.S.A.
59:8-3 (“No action shall be broughgainst a public entity guublic employee under this act
unless the claim upon which it is based shaliehaeen presented in accordance with the
procedure set forth in this chapter.”).
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V. CONCLUSION
Little Egg Harbor Defendants motion feummary judgment on Counts Six and Twelve
is granted as Plaintiff does not oppose that motion. Defendants Nelson and Hogan’s motion for
partial summary judgment on Counts Two, FoughEiand Ten is grantea Plaintiff does not
oppose those aspects of Defendants motiorferidants’ Motion fosummary judgment on
Counts Three, Nine, and Eleven is granted for the reasons adoweder will be entered

consistent with this Opinion.

Dated: April 27, 2012 /sl Freda L. Wolfson
Honorabld-redalL. Wolfson
UnitedState<District Judge
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