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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JASON WILLIAMS,

Plaintiff, : Civil Action No. 08-455{JAP)
V. :
OPINION
COMMISSIONER OF SOCIAL
SECURITY,
Defendant

PISANO, District Judge:

Before the Court i®laintiff Jason William's appeal from the Commissioner of the
Social Security Administratios (‘Commissioné) final decision denying his request for
Disability Insurance Benefit$[DIB”) and Supplemental Security Income (“SSIThe Court has
jurisdiction to review this mattemder 42 U.S.C§ 405(g) and decides this matter without oral
argumentseeFed R. Civ. P. 78. The record provides substantial evidence supporting tee ALJ
decision that Plaintiffetains the residual functional capacity to perforrskilted light exertion
work; however, the Commissioner has not establishaidthere are jobs that exist in significant
numbers in the national economy that the Plaintiff can perform. Accordingly, theaffours
in part andemands this matter to the Administrative Law Ju@dg&J”) for further findings
consistent with this opinion.
l. BACKGROUND

Plaintiff was born on March 19, 1974nd at the time of his hearing before the ALJ was
32 years old Administrative Record (“R.”) at 28162 He is a college graduassd is

approximately one academic year away from pleting a master’s degredd. at 21; 461.His
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pastrelevant work history is as a financial consultamnd clerical administratond. at 453; 459.
According to Plaintiff, his last “important job” ended in 200d. at453. Plaintiffalleges
disability beginning on June 12, 200&l. at14.
. PROCEDURAL HISTORY
Plaintiff filed an application for DIB and SSI on November 25, 2003, alleging an igabilit
to work since June 12, 2002 due to a severe and disabling medically determinable imgairment.
Id. at 14. The Social Security Administration (“SSA”) denied Plaintiff's claim initially arnmbn
reconsideration. R. at 14. On January 23, 2007, a hearing was held before Adminisivative
Judge Daniel L. Rubine in Elkins Park, Pennsylvaiiaat 448. The AJ issued a written
decision denying Plaintiff's claim on March 22, 200d. at 1422.
1. FACTUAL HISTORY
A. Plaintiff's Previous Employment
Plaintiff's past relevant work experience includes various clerical, astrative, and
consulting positionsPlaintiff testified that his last “important job” was with Price Wated®u
as a financial consultantd. at 452-453. According to Plaintiff, he was employed by Price
Waterhouseas a financial consultafdr approximately three yeaending in 2002, and his job
duties included performing accounting and internal corporate auditing for Vja¢dm and
VHL1. Id. at 453; 458. Prior to 2002, Plaintiff also worked in various temporary positions for
Selective Staffing, Adeco, and Palmerans Outsourcing doinigatladministrative work.ld. at
458-59. He also worked for Payne Webber selling packaged funds to high net worth clients. R.
at 460. While in college, Plaintiff worked for UPS entering tariff classificatiorgrfgports into

the United Statesld. at 459. He also performed clerical work for the Society of Naval

! Plaintiff suffers from postraumatic stress disorder and human immunodeficiency virus.
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Architects. Id. at 460. Most recently,m the summer of 200®laintiff was employed by the
YMCA checking people in at the front deskl. at 453; 456.Plaintiff testified thahe was dsed
to leave his position at the YMCA because he was no longer nekted 455.

B. Plaintiff's Daily Activities

At the time of the hearing, Plaintiff testified that he lives with his aldhtat 468.
Plaintiff's aunt does the housework, as welttescooking and the laundry.. Rt 468-69.
Plaintiff attempts to help witthe housework by straightening up a little bit but cldinag his
weakness limits how much he can accomplish.at470. Plaintiff testified that he sleeps
approximatelynineteerhours a dayld. During his waking hours, Plaintiff tries to do a little bit
of exercise, rests, reads the newspaper and magazines, and reads about his cadd#tdi7g,
472-73. Plaintiff claims that he suffers from nightmagesd nightsweatghat prevent him from
sleeping through the nightd. at 471. Plaintiff testified that he hasot driven for three or four
years. |ld. at 466.He does not go to the store because he does not like to be around peatle.
469. His aunt drives him to the doctad. at 469-70. Plaintiff does not take the bus because he
is afraid of germslid. Plaintiff's cousin takes him for a drive once or twice a week to Wawa.
Id.at 470. Plaintiff alsoattends church two or three times a welk.at 302.

C. Plaintiff's Medical History

Plaintiff suffers from postraumatc stress disorder (“PTSD”) and human
immunodeficiency wus (“HIV”). Id. at 16. Plaintiff has suffered from PTSD since at least
2002. R. at 14. He developed the condition as a result of witnessing his father nsurder h
mother in 1981.1d. at299; 464. In 2003, Plaintiff's father was charged wlimurder and
brought to trial.Id. at 465. The stress caused by his father’s trial exacerbated Plaintiff's PTSD.

Id.



In 2002, Plaintiff was shot through the chest and right arm in an apparenbyrive-
shooting. Id. at 465-69.Plaintiff believes he was shot by his father’s associates to keep him
from testifying at the murder triald. Plaintiff received treatment at the CapiHealth System
Emergency Department. R.319-34; 200-07. There is no evidence that the gunshot wound has
caused Plaintifbermanenphysical injury; however, Plaintiff asserts that it has contributed to his
PTSD. Id. at208. On July 9, 2002, Plaifitwas treated at the Capital Health Systems
Emergency Department for depression and anxiety with sleep and apttitbatice stemming
from the shooting and from witnessing his mother’s murdiérat 336. Plaintifivas prescribed
Zyprexa, Zoloft, and Elavil, and discharged with instructions to follow up for medication
monitoring. Id. at 341; 343.

Plaintiff receivedcounseling at the Family Growth Progréd®GP”) intermittently
from Sepember 2002 until March 2004d. at 208-217.He originally sought counseling to help
with the emotional turmoitausedy his mother’'s murder trialld. at 208. After the trial,
Plaintiff left counseling and attempted to return to the workforceat F08. He returned to
counseling aEGPin 2004because he felt “stuck” in his lifdd. Plaintiff had not been able to
successfully return to the workforce because he had difficulty concentrédindit the time he
returned to counseling at FGP, he had begun to stay home as much as possible in order to avoid
people.Id. He had developed a distrust of everyone, including his relatised.he FGP
counselor set treatment goals for Plaintiff; however, Plaintiff discontinueaihéefore his
treatment goals were attaineldl. at 209.

On April 24, 2004, Plaintiff was evaluated by Vinobha Gooriah, M.D. for the New Jersey
Department of Labor, Division of Disability Determinations Services asopais application

for DIB and SSI. R. at 218At the time Plaintiff was assessed by Dr. Gogrl@hhad
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unilaterally discontinue all treatment for his PTSOd. at 219. Dr Gooriah found Plaintiff to be
orientedtimes three Id. Plaintiff's speech was clear, coherent, elaborate, and logctal.

Plaintiff also reported being able to see spiritual things and heal thel@iak.220. Dr. Gooriah
found that Plaintiff required an in depth psychological evaluation because he reponted havi
hallucinations but was vague when asked to describe #aarbecause he appeared to suffer
from flashbacks of his mother’s murddd. Dr. Gooriah concluded that Plaintiff needed to be in
counseling. R. at 220. Dr. Gooriah diagnosed Plaintiff with Axis I: rule out PTSD and
alcohol/cannabis abuse; Axis:I#atus post bullet injury to the right arm and chest; Axis IV:
severity of stressors: severe; Axis V: GAF is 3d.

On May 14, 2004, Jane Curran, Ph.D. conducted a psychological assessment and mental
residual functional capacity assessment of Plainkiff.at 222-39. Dr. Curran found that
Plaintiff was not receiving treatment for his condition and had no psychologidahérgplan.

Id. at 224. She found Plaintiff to be orienteith clear, coherent, and logicsppeech Id. at 224.
Dr. Curran noted that Plaintiff reported having visual hallucinations, and reportedsoeially
withdrawn. Id. Plaintiff also reportethat he sometimes drive®. at 224. Dr. Curran found
that, while depressed and anxious, Plaintiff was able to understand, remembgecane e
simple instructionsld. Dr. Curran also found Plaintiff able to make simple decisidohsat

222. Dr. Curran noted that Plaintiff was able to respond appropriately to supervisors and co
workers and deal with routine chandd. at 224. Dr. Curran found that Plaintiff's restriction on
daily living, difficulties in maintaining social functioning, and difficulties in mainitagn
conentration, persistence or pace was moderateat 236. In summary, Dr. Curran found that

Plaintiff could “meet the basic mental demands of unskilled woldk.’at 224.



Plaintiff sought emergency treatment for his PTSD symptwite in January 2005. R.
at 240-77; 307-18. On January 6, 2005, Plaintiff was treated for personality disorder, suicidal
ideation, and microcytic anemia at the Capital Health System Emergency Depattman
307-18. At the time of his initial evaluation, Plaintiff reported that he had smoked margud
wanted to hurt himselfld. at 308. Plaintiff was discharged with instructions to follow up with
outpatient treatmentld. at 309. On January 10, 2005, Pl&imeturned to the Capital Health
System Emergency Department complaining of anxiety, nervousness, angeepaessionid.
at 241. Plaintiff was prescribed Lexapro, Seroquel, and Vistaril, instructed to fajoiar
medication monitoring in two weskand referred to Catholic Charities for outpatient treatment.
Id. at 243; 269.Plaintiff received counseling at Calit Charities from January 2005 through
March2005, at which time he unilaterally discontinued treatment. R. at 278-282.

On March 30, 2005, Plaintiff was evaluated by Hugh D. Moore, PhdDat 283. Dr.
Moore found Plaintiff defensive and irritabléd. at 284. Plaintiff was clean and well groomed,
his speech was fluent, and his thought process was coh&teat.285. He showed no signs of
delusions, hallucinations, or disordered thinkihd. at 285. Dr. Moore found Plaintiff to be
oriented and his concentration was intdat.at 285. However, Dr. Moore found that Plaintiff
had poor insight and judgment. R. at 285. At the time of the evaluation, Dr. Moore concluded
that Plaintiff was able to understand and follow simple instructions, capabldahpeg
simple and complex tasks, maintaga schedule, leammg new tasks, and makiragppropriate
decisions.ld. at 285. Dr. Moore also concluded that Plaintiff was not able to relate
appropriately to other people and did not deal well with striessat 285. Dr. Moore diagnosed
Plaintiff with Axis I: schizophrenic disorder, paranoid type, PTSD, cannabis ahlseut

alcohol abuse; Axis Il: grsonality disorder NOS; and Axis Ill: anemial. at 286. Dr. Moore
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concluded that Plaintiff's prognosis was guarded but his symptoms could be relidved w
continued intervention and suppoft. at 285.
Plaintiff received a clinical evaluation at Penndel Mental Health Center in April 2@06
was diagnosed with PTSD, major depressive disorder and cannabis labad&56. He
attended three therapy sessions before unilaterally discontinuing counselin@5&. & June
2006, he received a psychiatric evaluation conducted by Fredric M. Mintzer, |ItM.Bt356-62.
At the time ofthe evaluation, Plaintiff was taking Zyprexa and Zoloft for his psychological
problems.Id. at 356. Plaintiff reported that he had not worked since 2005 and that he used
marijuana daily.ld. at 357.He described his mood as anxious but appeared to be neat and well
groomed, and acted appropriatelg. at 357. Further, his thinking was coherent and goal
directed.ld. Dr. Mintzer diagnosed Plaintiff with Axis I: PTSD and cannabis abuse; Axis Il
HIV positive; Axis IV: lack of resolution of father’'s murder case, unemploymeim,gdsitive,
level of psychological stressors severe; Axis V: global assessmenttbfung 50. Id. a 356.
Plaintiff was diagnosed with HIV on May 9, 20@d was referred to Philadelphia
FIGHT/Jonathan Lax Treatment Center for treatment (“FIGHT”). R. at3%@; Plaintiff's
primary care giver at FIGHT is Joseph Ondercin, a physician’s agsifiah Brief at A2.
Plaintiff was first seen at FIGHT on June 13, 2006. R. at 398. At the time, Plai@iffiscount
was 274.1d. at 398. When Plaintiff was seen at FIGHT on July 7, 2006, he weighed 156 |bs and
his chief complaints were fatigue,r@iipation, anorexia, and decrease in visilah.at 384.
When Plaintiff was seen in August 2006, his weight had increased to 160.25 Ibs, and his CD4
count had risen to 4461d. at 391; 398. On November 14, 2006, Plaintiff's weight had dropped

to 149 Ibs. and his chief complaints were diarrhea, fatigue, and mood s\Wwings.389.



On November 14, 2006, Ondercin completed a Human Immunodeficiency Virus
Infection Medical Assessment Forrid. at 409. He listed Plaintiff's June 13, 2006, CD4 count
of 274 but did not mention that Plaintiff's CD4 count had increased to 446 by August 2006. R.
at 398; 409. Ondercin also noted that Plaintiff suffers from anxiety, depression, and I8TSD.
at 409. In his November 14, 2D@ssessment, Onderdimdicated that Plaintiff suffersom
HIV Wasting Syndrome, which is characterized by “the involuntary weightolio$8 percent or
more of baseline [] and, in the absence of a concurrent illness that could explain tigsfindi
involving: chronic diarrhea with 2 or more loose stools daily lasting for 1 month or jager
chronic weakness and documented fever greater than 38°C (100.4°F) for the nfajamiyndh
or longer.” Id. at 411. Ondercin then stated that Plaintiff has been suffering fromhekarr
lasting for 1 month or longer, resistant to treatment, and requiring intravenoasidnydr
intravenous alimentation, or tube feeindd. Ondercin reported that Plaintiff suffers from
fatigue on a daily basisansit continuously for only 30 mina§ and can stand continuously for
only 20 minutes.Id. at 412-13. Ondercin concluded that Plaintiff can only stand and walk for 2
hours out of an 8 hour day and can only sit for 2 hours out of an eight houdday413.
Ondercin also opinethat n an average work day Plaintiff would require 6 unscheduled breaks
of 45 minutes each. R. at 414. Ondercin stated that Plaintiff would be unable to perform jobs in
which he was required to interact with the public, do routine repetitive tasksréident pace,
performdetailed or complicated tasks, meet strict deadlines, have close interathi@o-wi
workers or supervisorperformfast paced tasks, baveexposure to work hazards such as
heights or moving machineryd. at 413.

Ondercin also copleted a Mental Impairment Questionnaire for Plaintiff. at 417-

420. Ondercin diagnosed Plaintiff with Axis I: PTSD; Axis Ill: HIV; Ax¥:loccupational
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difficulties; Axis V: GAF of 55.1d. at 417. Ondercin prescribed Atripla, Zyprexa, and Zoloft
for Plaintiff's conditions.ld. He concluded that Plaintiff's prognosis for HIV is good and
Plaintiff's prognosis for PTSD is fairld. at 418. Ondercin found that Plaintiff's condition
causes moderate restriction of the activities of daily living,raacked difficulties in
maintaining social functioningoncentration, persistence, and pace. R. at 419. He also noted
that Plaintiff suffered one or two periods of decompression lasting at leastetgks within a
twelve month periodld. at 419.
V. STANDARD OF REVIEW
The Commissioner’s factual decisions must be upheld if they are supported by
“substantial evidence.” 42 U.S.C485(g); § 1383(c)(3) (“The final determination of the
Commissioner of Social Security. . . shall be subject to judicial review agiptbwi section
405(g) . . .”) Williams v. Sullivan970 F.2d 1178, 1182 (3d Cir. 1992). “Substantial evidence”
means more than “a mere scintill®ichardson v. Perale€02 U.S. 389, 401 (1971) (quoting
Consolidated Edison Co. v. NLRBD5 U.S. 197, 229 (1938)). “It means such relevant evidence
as a reasonable mind might accept as adequate to support a concligsiorhe inquiry is not
whether the reviewing court would have made the same determination, bututagtieer the
Commissioner’s conclusion was reasonabMlliams supra 970 F.2d at 1182. ubstantial
evidence may be slightly less than a preponderaBtimkard v. Sec'’y of Health & Human
Servs, 841 F.2d 57, 59 (3d Cir. 1988kome types of evideneall not be “substantial.” For
example,
‘[a] single piece of evidence will not satisfy the substantiality test if the
[Commissioner] ignores, or fails to resolve, a conflict created by

countervailing evidence. Nor is evidence substantial if it is ovéméteby
other evidence particularly certain types of evidence (e.g. that offered by
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treating physicians)or if it really constitutes not evidence but mere
conclusion.’

Wallace v. Sec'y of Health & Human Seyv®2 F.2d 1150, 1153 (3d Cir. 1983) (tjng Kent
v. Schweiker710 F.2d 110, 114 (3d Cir. 1983)).
The evidencenust be reviewedh its totality. See Daring v. Hecklei727 F.2d 64, 70 (3d
Cir. 1984). In order to do so, “a court must ‘take into account whatever in the reidgrd fa
detracs from its weight.””Schonewolf v. Callaha®72 F. Supp. 277, 284 (D.N.J. 1997)
(quotingWillibanks v. Sec'y of Health & Human Sen&47 F.2d 301, 303 (6th Cir.1988)
(internal citation omitted)). The Commissioner has a duty to facilitate the coanésy:
“[w]here the [Commissioner] is faced with conflicting evidence, he must adielgexplain in
the record his reasons for rejecting or discrediting competent evide@geén v. Bower677 F.
Supp. 273, 278 (M.D. Pa. 1987) (citiBgewster v. Heckler786 F.2d 581 (3d Cir. 1986)).
Access to the Commissioner’s reasoningsisential taneaningful review:
Unless the [Commissioner] has analyzed all evidence and has sufficierdineghe
weight he has given to obviously probative exhibits, to say that his decision is sdpport
by substantial evidence approaches an abdication of the court’s duty to scrbgnize t
record as a whole to determiwether the conclusions reached are rational.
Gober v. Matthews74 F.2d 772, 776 (3d Cir. 1978) (quothughold v. Sec’y of Health, Educ.
& Welfare 567 F.2d 258 (4th Cir. 1977). Nevertheless, the district court is not “empowered to
weigh the evidereor substitute its conclusions for those of the fiacter.” Williams, supra
970 F.2d at 1182.
A. The Record Must Provide Objective Medical Evidence
Under Titles Il and XVI of the Social Security Act, 42 U.S.C. § d03eqand 42 U.S.C.

8 138let seq, a claimant is required to provide objective medical evidence in order to prove his

disability. 42 U.S.C. 8§ 423(d)(5)(A) (“An individual shall not be considered to be under a
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disability unless he furnishes such medical and other ee&def the existence thereof as the
Secretary may require.”); 42 U.S.C. 8§ 1382c(H)(i) (“In making determinatiadhsrespect to
disability under this subchapter, the provisions of sections. . . 42 U.S.C. § 423(d)(5)(A) of this
title shall apply in the saenmanner as they apply to determinations of disability under
subchapter Il of this chapter.”).

A Plaintiff cannot prove that he is disabled based solely on his subjective compfaint
pain and other symptom&eeGreen v. Schweike749 F.2d 1066, 10680 (3 Cir. 1984)
(emphasizing thadubjective complaints of pain, without more, do not in themselvestitute
disability.). He must provide medical findings that show that he has a mediegtynihable
impairment of such severity that he is unable to engage in any substantial gziniiiyl 8sSee
id.; see alsat2 U.S.C. § 423(d)(1)(A) (defining a disabled person as one who is unable ‘to
engage in any substantial gainful activity by reason of any medically detdephysical or
mental impairment . . .”); 42 U.S.C. § 1382c(a)(3)(A) (same).

Furthermore, a claimant’s symptoms, “such as pain, fatigue, shortnegsitf, br
weakness, or nervousness, will not be found to affect . . . [one’s] ability to do basic work
activities unless ‘medical signer laboratory findings show that a medically determinable
impairment(s) is present.” 20 C.F.R. § 404.152%bg Hartranft v. Apfell81 F.3d 358, 362
(3d Cir. 1999) (rejecting claimant’s argument that the ALJ failed to considsulbjisctive
symptoms where the ALJ made findings that complaints of pain and symptoms weresteobnsi
with objective medical evidence and clamtia hearing testimony)Villiams supra 970 F.2d at
1186 (denying claimant benefits where claimant failed to proffer mefthcihgs or signs that
he was unable to work).

B. The Five-Step Analysis for Determining Disability
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Social Searity Regulations provide a fivetep sequential analysis for evaluating whether
a disability exists.See20 C.F.R. §§ 404.1520, 416.92@For the first two steps, the claimant
must establish (1) that he has not engaged in “substantial gainful acdinitg’the onset of his
alleged disability, and (2) that he suffers from a “severe impairmentoontimation of
impairments.” 20 C.F.R. 88 404.1520(a)-(c), 416.920(a)-(c). Failure to meet this burden
automatically results in a denial of benefi®&ee Bowen v. Yuckedi82 U.S. 137, 146-47 n.5
(1987).

If the claimant satisfies his initial burdens, the third step requires that he pecddace
that his impairment is equal to or exceeds one of the impairments listed in Appendixe 1 of t
Code of Fedeal Regulations (“Listing of Impairments”See20 C.F.R. 88 404.1520(d),
416.920(d). If the claimant can establish that his impairment equals or exceedshenkestéd
impairments, he is presumed to be disabled and is automatically entitled to disab#gifysh
20 C.F.R 88 404.1520(d), 416.920(d). If he cannot so demonstrate, the analysis proceeds to
steps four and five.

The fourth step of the analysis focuses on whether the claimant’s “residaabhal
capacity” permits him to resume his pi@is employmentSee20 C.F.R. 88 404.1520(e),
416.920(e). “Residual functional capacity” is defined as “that which an individudl abte to
do despite limitations caused by his or her impairments.” 20 C.F.R. 88 404.1520(e), 416.920(e).

If the daimant is found to be capable of returning to his previous work, he is not “disabled” and

! Theregulations implementing the standard for obtaining disability insurance tseA&fi
U.S.C. 8§ 40%t seq.and those implementing the standard for supplemental seicgoiye, 42
U.S.C.8 1381let seqare the same in all relevant respe@geSullivan v. Zebley493 U.S. 521,
526 n.3 (1990).
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not entitled to disability benefits. 20 C.F.R. 88 404.1520(e), 416.920(e). If the claimant is
unable to return to his previous work, the analysis proceeds to step five.

At step five, the burden shifts to the Commissioner to demonstrate that the claimant ca
perform other substantial gainful work in the national economy, in light of his réfitheional
capacity, age, education, and work experieBee20 C.F.R. 88 404.1520(f), 416.920(f). The
Dictionary of Occupational Titles classifies the different levels of physietien, namely,
sedentary, light, medium, heavy, and very heavy, that could be associated witi5ag20.

C.F.R. 88 404.1567, 416.96Exertional limitations are those affecting the claimant’s ability to
meet the strength demands of a j&@ykes vApfel 228 F.3d 259, 263 (3d Cir. 20000l
impairments that do not affect the claimant’s ability to meet the strength demandb afa jo
classified asionexertional.ld. If theCommissioner cannot satisfy tthsrden, the claimant

shall receive social security benefitsuckert482 U.S. at 146-47 n.5.

V. THE ALJ'S DECISION

After reviewing the available evidence and considering Plaintiff’s testimbeyALJ
concluded that Plaintiff was not disabled. The ALJ made the following findings:

A.  Steps One and Two

At Step Ondhe ALJ found, in order that the case may proceed on the merits, that
Plaintiff had not worked since the onset of his illness in 2002 despite evidence in theaecord t
the contrary. R. at 16. In making this finding, the ALJ noted that Rfargarningrecord
show that he earned $16,556.73 in 2003, indicating some gainful employment, and that “it was
difficult to get the claimant to put his work record into a coherent picturéedtearing.ld. At
Step Two, the ALJ found that Plaintiff suffers from two severe impairmentagntro 20 CFR

404.1520(c) and 416.920(c), namely HIV and PT&D.
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B. Step Three

At Step Three, the ALJ concluded that Plaintiff “does not have an impairment or
combinaton of impairments that meets or medically equals one of the listed impairments in 20
CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d),
416.925 and 416.926).Id. Specifically, the ALJ rejected Ondercin’s represeatathat
Plaintiff suffers from HIV Wasting $hdrome and diarrhedd. at 17. The ALJ noted that
Plaintiff’'s medical records do not substantiate Ondercin’s findihds.

The ALJ rejected Ondercin’s findings related to Plaintiff's mental impairmeletnoted
that Ondercin, who is not a doctor, has no special training in psychology. R. At 17.
FurthermoreQ©ndercin diagnosed Plaintiff with PTSD “by history” and did not conddall a
psychological evaluationld. The ALJ also discounted Dr. Szteinbaum’s findings because his
office notes were made pursuant to Plaintiff's request for a “SSD evaluatiofi[tjued
terminology of these notes were obviously made to conform to Listing 12@0.The ALJ also
found Dr. Szteinbaum’s notes conclusory and unsupported by fdcts.

C. Step Four

At Step Four, the ALJ determined that Plaintiff has the residual functionatitajma
perform unskilled light exertion workd. The ALJ considered all of Plaintiff's symptoms and
the extent to which the symptomsidae accepted as conforming to the objective medical
evidence.ld. The ALJ also considered the opinion evidence offered by Plaintiff. R. at 17.

The ALJ followed a two step process to determine the type of work Plaint#pabte of
performing giverhis ailments. First, the ALJ “determined whether [Plaintiff has] an undgrlyin
medically determinable physical or mental impairment(s) . . . that coulchadagde expected

to produce the [Plaintiff's] pain or other symptomisl. Second, the ALJ evadted the
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intensity, persistence, and limiting effects of the Plaintiff's symptoms in ordkstésmine the
extent to which they limit the Plaintiff's ability to workd. The ALJ noted that when
statements about the intensity, persistencéunctionaly limiting effects of an illness are not
supported by the objective medical evidence, he must make credibility finrshegd upon his
review of the entire case recorltl. When glaintiff’s symptoms indicate a greater level of
impairment thanwvould beexpected based on the objective medical evidence, the ALJ must
consider other factors, including thkintiff's daily activities, the location, duration, frequency,
and intensity of the symptoms, circumstances that precipitate or aggtiaeplaintiff’'s
symptoms, medications, other treatments the planetti€ives, other strategies thlaintiff
employs to cope with the illness, and any other factors concerning the ptafatifftional
limitations or restrictionswhen determining a plaintiff's rekial functional capacityld. at 17-
18.

After consideringall the evidence in the record, the ALJ concluded that Plaintiff's
medically determinable impairments can be expected to produce the alfegedres, but that
Plaintiff's statements about the intensity, persistence, and limiting effectsyfrhpgoms were
not credible.Id. at 18. The ALJ found Plaintiff's representatmfrthe effects of his HIV
infection and PTSD overstated because Ondercin’s assdréibRIaintiff suffers from HIV
WastingSyndrome is not supported by any of the medical evidence. R. at 18-19. ThbséLJ
noted that Plaintiff's conditiohadimproved from the time he first sought treatment for HIV in
June 2006.d. at 19-20.

The ALJ gave great weight to Dr. Shaw’s asseent of Plaintiff's mental functioning
because the doctor supported his conclusions with facts specific to Plaiasi#dat. at 19. Dr.

Shaw concluded that Plaintiff can follow instructions andsinplecalculations.Ild. Further,
15



Dr. Shaw statethat Plaintiff was able tpersist at tasks asked of him as part of the assessment.
Id. Dr. Shaw also observed that despite Plaintiff's reported social phobia and aexggble
to attend church three times per weék.

Finally, the ALJ discourd Plaintiff's testimony because he did not find Plaintiff
credible. R. at 20. Specifically, the ALJ found that inconsistencies intiRlaitestimony
weakened his credibilityld. For example, Plaintiff testified & he has not driven in three or
four years, yet told a medical provider that he does not have transportation “urbessoles
his stepbrother’s car.1d. at 19. Additionally, Plaintiff advised Dr. Mintzer that he was using
marijuana daily about seven months prior to the hearingdgrcéise, but testified at the hearing
that he had not used marijuana in @ameta-half years.Id. at 19-20.

Because Plaintiff can only do light exertion unskilled work, he cannot return to his prior
relevant work.Id. at 20.

D. Step Five

At Step Five, the ALJ concluded that unskilled light exertionjéHaintiff is able to
perform exist in significant numbers in the national econoldyat 21. The ALJ based this
conclusion omedicatvocationalRules 201.29 and 202.2&s well as on Social Security
Rulings (“SSR”) 8311, 8312, and 83-14. R. at 21.

VI. DISCUSSION

2«Unskilled work may be performed by individuals with no work slalisio work experience.SSR 8310.
“Light work involves lifting no more than 20 pounds at a time with fregliiéing or carrying of objec weighing
up to 10 pounds. Even though the weight lifted may be very little, a jokhigsicategory when it requires a good
deal of walking or standing, or when it involves sitting most of the tivith some pushing and pulling of arm or leg
controls.To be considered capable of performing a full or wide range of light wotkmust have the ability to do
substantially all of these activities. If someone can do light woekgdetermine that he or she can also do sedentary
work, unless there are additial limiting factors such as loss of fine dexterity or inability to sit for Ipegods of
time” 20 C.F.R. 404.1567; 416.967.
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Plaintiff raises two issues in his appeal to this Court. PI. Br. at lll. Firsttiflangues
that the ALJ failed to properly determine Plaintiff's residual functioapbcity, and erred by
determining that there are jobs in the national economy that Plaintiff is capalkeldarfrpng
without hearing testimony of a vocational expdd. Second, Plaintiff argues that the ALJ
failed to properly weigh the reports of Onde, the physician’s assistant treating Plaintitf.

A. The ALJ Properly Determined Plaintiff's Residual Functional Capacity But
Erred When Determining That There Are Sgnificant Jobs In The National Economy That
Plaintiff Can Perform.

The Code of Federal Regulations define residual functional capacityasvhich an
individual is still able to do despite limitations caused by his or her impairments.”FR. €8
404.1520(e), 416.920(e). An ALJ’s determination of residual fundtaapacity must be
supported by substantial evidend#illiams, suprg 970 F.2d at1182Substantial evidence is
more than a scintilla buhay be less than@eponderanceRichardsonsuprg 402 U.S. at 401;
Stunkardsuprag 841 F.2d at 59. Substantelidence means “such relevant evidence as a
reasonable mind might accept as adequate to support a concluStanKargdsupra 841 F.2d
at 52 The inquiry is not whether the reviewing court would have made the same datermi
but rather whether the Commissioner’s conclusion was reason&illims supra 970 F.2d at
1182.

In this case, the ALJ’s determination that Plaintiff is able to perform unskilled light
exertion work is supported by substantial evidence in the record. The ALJ founcathatfBI
HIV infection does notender him totally disabled. The ALJ noted that Plaintiff's HIV infection
had improved from the time of his initial diagnosis. R. at 18-20. Further, the ALJ observed that
the medical evidence shows Plaintiff doessudter from HIV Wasting $ndrome as asserted by

Ondercin. Id. at 18-19. The ALJ also found that Plaintiff's PTSD symptoms do not render him
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totally disabled.ld. at19-20. The ALJ primarily relied upon the evidence provided by Dr.
Shaw. Id. Dr. Shaw evaluated Plaintiff in 2006 and found that Plaintiff's ability to “understand,
remember and execute short and detailed instructions was unimpddedt”9. Dr. Shaw also
opined that Plaintiff's PTSD only had a moderate impact on his ability taattappropriately

with supervisors and co-workers, and on his ability to manage work related #ressl9. Dr.
Shaw’s conclusions are not contradicted by other credible evidence in the tleedd,)’s
conclusion that Plaintiff is not disabled was reasonable in light of Dr. Shaw’s,rapadithis

Court shall not disturb the ALJ’s findings.

When a claimant suffers from exertional arwhexertionalmpairments the
Commissioner is not permitted to “determine that a claimant’s nonexertmpairments do not
significantly erode his occupational base under the medical-vocational gusdeimess
additional vocational evidence is taken or notice is provided to the claimant that the
Commissioner intends to take official notice of the fact that claimant’s nonexaritiopairment
does not significantly erode his occupational b&gkessuprg 228 F.3d at 261. The
Commissioner is not permitted noeethis burden by relying exclusively on the grids when
exertional and nonexertional impairments are present, however, the Commiaseteiot
provide the testimony of a vocational expert in every cébeaat 270. The Commissioner may
instead rely upon rulemaking aB&Rswhen a particular claimant’s exertional and
nonexertional impairments dmt require a casky-case determinationd.; see Allen v.
Barnhart 417 F.3d 396, 398 (3d Cir. 2005). Further, when the Commissioner intends to “rely
on rules as a substitute for individualized determination, and thus relieve thg &gemthe

burden of producing evidence, [the court] thinks advance notice should be ghtkm,’supra
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417 F.3d at 407. Notice is necessary in order to give the claimant an opportunity to “aitempt
undercut the Commissioner’s profferd. at 408.

When an ALJ uses a SSR to determine that a nonexertional impairment does not
significantly erode a claimant’s occupational base, “it must be cigistat that the SSR is
probative as to the way in which the nonexertional limitations impact the abnityrig and
thus, the occupational basdd. at 407. An ALJ is required to note how the SSR relied upon is
relevant and controllingld. A conclusory reference to a SSR will not suffi@ee idat 404.

In the case at bar, the ALJ used the medioghtional rules as a framework for decision
making when he concluded that unskilled, light exertion jobs exist in significant numlibe
national economy that Plaintiff can perform. R. at 21. In addition to the medicalevatat
rules, the ALJ citesSR 83-11, SSR 83-12, and SSR 83-14 as support for his concligion.
However, he does not explain, even in the most cursory manner, how the cited SSRs apply to
Plaintiff's case. Under Third Circuit predent, an ALJ who uses SSRs at step fust be
“crystalclear” that the SSRs upon which he relies are probative under the circumstaliees.
supra 417 F.3d at 407Furthermore, the Plaintiff did not receive notice that the Commissioner
would rely upon SSR 83-11, SSR 83-12, and SSRAB® meet & burden at step five. Upon
remand, the ALJ is instructed to explain how the cited SSRs are relevant andsprivbtis
case.

B. The ALJ Afforded Ondercin’s Reports Proper Weight.

The ALJ did not err when he discounted the reports subnmjtgdhysician’s assistant
Joseph OndercinOnly acceptable medical sources may provide evidence to establish disablity
20 C.F.R. 8404.1513; 416.912cceptable medical sources are limited to

(1) Licensed physicians (medical or osteopathic doctors);
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(2) Licensed or certified psychologists. Included are school psychologists

or other licensed or certified individuals with other titles who perform the same

function as a school psychologist in a school setting, for purposes of establishing

mental retard#on, learning disabilities, and borderline intellectual functioning

only;

(3) Licensed optometrists, for purposes of establishing visual disorders
only (except, in the U.S. Virgin Islands, licensed optometrists, for the
measurement of visual acuity avidual fields only);

(4) Licensed podiatrists, for purposes of establishing impairments of the

foot, or foot and ankle only, depending on whether the State in which the

podiatrist practices permits the practice of podiatry on the foot only, or the foot

and ankle; and

(5) Qualified speeclanguage pathologists, for purposes of establishing

speech or language impairments only. For this source, “qualified” meankehat t

speecHanguage pathologist must be licensed by the State professional licensing

agency, or be fullyertified by the State education agency in the State in which he

or she practices, or hold a Certificate of Clinical Competence from the American

SpeechlLanguageHearing Association.

Id.

In addition to evidence provided by acceptable medical souh&8SA may consider evidence
from other sources, including from a physiciaassistantwhen making a disability
determination.ld. However, evidence from a physician’s assistant alone is not sufficient to
prove a disability.See Id.

The ALJ discounted Ondercin’s reports because as a physician’s aggstanbt an
acceptable medical source, and because Ondercin’s reports are not supported by the othe
medical evilence contained in the record. Ondercin’s Human Immunodeficiency Virus Infection
Medical Assessment reports that on June 13, 2006, Plaintiff's CD4 count was 274 but fails to

note that by August 26, 2006, Plaintiff's CD4 count had increased to 446. R. at 398; 4009.

Further, Ondercin’s report states that Plaintiff sgfieom HIV WastingSyndrome and diarrhea
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requiring intravenous hydration, intravenous alimentation, or tube feeltingt 411. A review
of Plaintiff’'s medical records shows that he donesmeet the criteria for HIV Wasting
Syndrome. Plaintiff has not involuntarily lost ten percent or more of his bodyatveigen when
using his most favorable weights. Furthermore, nothing in Plaintiff's medicatds indicate
that he has required intravenous treatment or tube feeding for diarAmeALJ’s credibility
determinatio that is consistent with the evidence will not be disturbed by thist@Qnless it is
“patently wrong.” Cavaliero v. Astrug2009 WL 1684435, *11 (W.D. Pa. June 16, 20@8&)ng
Schmidt v. Barnhar395 F.3d 737, 746-747 (7th Cir.2005)). In this case, the ALJ’s decision to
give little weight to evidence provided by Ondercin is consistent with the evidedc®a
“patently wrong.” Therefore, this Court must conclude that the ALJ afforded prejpgint to
Ondercin’s reports.
VII. CONCLUSION
For the reasons above, the ALJ’s decision is affirmed in part and remanded for further

findings consistent with this opinion. An appropriate Order accompanies this opinion.

/sl JOEL A. PISANO
United States District Judge

Dated:February 3, 2010
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