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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Walter A. TORMASI, pro se,

Plaintiff, E Civ. No. 3:08ev-4950
V. OPINION & ORDER
George E. HAYMAN, et al

Defendants.

THOMPSON, U.S.D.J.,

INTRODUCTION

This matter comes before the Court upon Plaintiff's Appeal of Magistrate’u@gker
[94], Defendants’ Motion to Declare Plaintiff a Vexatious Litigator [9f}d Plaintiff's Cross
Motion to Consolidate Cases [104The matters havieeen decided on the papers without oral
argument. In the interest of expediency, the Court has chosen to ridé thmeemotions
simultaneously. For the reasons stated below, the appeal is DENIED anddis¢radfeJudge’s
order isSAFFIRMED. The Defendants’ motion is also DENIEPBinally, Plaintiff’'s Motion to
Consolidate is also DENIED.

BACKGROUND

Plaintiff is an inmate confined at the New Jersey State Prison (NJSP) and, at all relevant
times, has been in the custody of the Nexgele Department of Corrections (DOC). Plaintiff's
Amended Complaint (“Complaint”), filed pursuant to 42 U.S.C. § 1983, seeks damages and

injunctive and declaratory relief for acts, committed under color of law,hndliegedly
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deprived Plaintiff of (1) ra right to timely medical care, as guaranteed by the Eighth
Amendment; (2) his right to due process of law, as guaranteed by the Fourteenth Antendme
and (3) his right to equal protection of the laws, as guaranteed by the Fourteentinfene
Plaintiff's lawsuitconcerngis unsuccessful attempts to obtain a new set of prescription
eyeglasses after his eyesight began to deteriorateasddets that higrst filed a medical request
in December 2006. Hdaimsthathedid not getan eye exam until Apribf 2008 and did not
receive his new pair of glasses until September of the same year. Plaititéfalleges that the
glasses are ineffective and do not fully restore his vision. Plaatddfassertshat, all the while,
he complained to a variety pfison personnel who did not respond adequately to his requests.
He further claims that as a result of the delay in his receiving prescription glasses, he suffered
permanent vision loss, headaches and disorientation, physical injury, and emottoess’dis

PLAINTIFF'S APPEAL OF MAGISTRATE JUDGE'’S ORDER

Under L. Civ. R. 72.1(c)(1)(A), a party may appeal a Magistrate Judge’srieddion of
a non-dispositive matter. A Magistrate Judge’s decision, however, will “beuavedtonly

when the ruling was clearly erroneous or contrary to law.” Singer Mgmt. Gantsuv.

Milgram, 608 F. Supp. 2d 607, 611 (D.N.J. 2009). “The party filing the notice of appeal bears
the burden of demonstrating that the magistrate judge’s decision was eleanigous or

contrary to law.” Marks v. Struble347 F. Supp. 2d 136, 149 (D.N.J. 2004). A ruling is contrary

to law “if the magistrate judge has misinterpreted or misapplied applicable law,” whereas a
finding is clearly erroneous when the reviewirmgic “is left with the definite and firm

conviction that a mistake has been committed.” Singer Mgmt. Consubagt§. Supp. 2d at

611-12.

! plaintiff's factual allegations are set forth in greater detail in thet@daDrder of September 9, 20090rmasi v.
Hayman Civ. No. 084950 (D.N.J.).



Plaintiff has appealed from an order denying his motion for appointment of ah exper
witness pursuant to Fed. R. Evid. 706{a)le argues that he will be unable to adequately
demonstrate his medical conditions without the aid of a medical expert who can testify to his
condition and help explain it to the trier of fact. The Third Circuit has never pronounced
definitively upon the standards governing a Rule 706 motion. However, as some courts have
noted, the language of the Rule is wholly permissive, suggesting that courts haleitvide in
determining when appointment is necessargt should make the determination on a dgse-

case basisSeeQuiet Technology DC-8, Inc. v. Hurel-Dubois UK Lt826 F.3d 1333, 1348-49

(11" Cir. 2003). The Rule should be interpreted with an eye toward the role that experts play in
the litigation process, which is helping “theetrof fact to understand the evidence or to
determine a fact in issue.” Fed. R.idEV702.

Judge Arpert determined that the Plaintiff's injuries do not appear beyond the

understanding of laypersons, and the record supports his determination. Totfzasnan

Civ. No. 08-4950at 3(D.N.J. September 8, 2009) (Order of Arpert, M.J.). Thereérinjs
time, the appointment of an independent expert is not needed to understand any evidence or
determine any facts in issuén independent expert is notjtered simply because the subject

of the lawsuit concerns medical matteBeeGaviria v. Reynolds476 F.3d 940, 945 (D.C. Cir.

2007) (notinghat medical malpractice cases do not necessarily require expert testirAeny).

2 Rule 706(a)provides:

The court may on its own motion or on the motion of any party enter an orsleow cause why expert
witnesses should not be appointed, and may request the parties ibrewbmations. The court may
appoint any expert witnesses agreed upothb parties, and may appoint expert witnesses of its own
selection. An expert witness shall not be appointed by the court umegdthess consents to act. A
withess so appointed shall be informed of the witness' duties laptinein writing, a copy of which shall
be filed with the clerk, or at a conference in which the parties shall haeetopipy to participate. A
withess so appointed shall advise the parties of the witness' findiagy; the witness' deposition may be
taken by any party; artle withess may be called to testify by the court or any party. Thessistall be
subject to crossexamination by each party, including a party calling the witness.
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Judge Arpert noted, if laterbecomes clear that the accurate adjudication of thenalsequire
the help of a medical expert, the Court will appoint an independent expert sua Jmyniasj
Civ. No. 08-4950, at 3. However, until that point in time, this Court must consehveitiesl
financial resources.

The Magistrate Judge’s order demonstrates that he exercised hisahis@sgionsibly
and in accord with the law governing Fed. R. Evid. 702(a). His decision was neitheryctantra
law nor clearly erroneous. Therefore, the appeal must be denied.

DEFENDANTS’ MOTION TO DECLARE PLAINTIFE A VEXATIOUS LITIGATOR

If a particular litigant has shown continuous abuse of the judicial process by filing
frivolous or duplicative claims or motions with the Court, the Court may issue an injunction

restricting the litigant’s ability to file any further claimBrow v. Farrelly 994 F.2d 1027, 1038

(3d Cir. 1993). However, litigiousness alone does not justify a resttaing. Oliver, 682 F.2d
443, 446 (3d Cir. 1982).

In this instance, Defendants have not shown that Plaintiff's activity is frivalous
duplicative. Defendants note that Plaintiff has filed three separate lawsuits and several motions
in each lawsuit, but they do not explain why these activities are so frivolous agémiv
imposing an injunctive restraint upon Plaintiff's ability to file further motions. Defengbes
out that one of Plaintiff's lawsuits has been dismissed as duplicative of tisisitalaowever,

oneduplicative lawsuits not sufficient to qualify a& abusive.See, e.g.Brow, 994 F.2d at 1039

n.13 (entering restraint after Plaintiff filed five lawsuitBErry v. Gold and Laine&71 F. Supp.

2d 622, 629-31 (D.N.J. 2005) (detailing a litany of frivolous claims). Defendants alsotlagsert
Plaintiffs’ motions have been duplicative and vexatioas$ing that Plaintiff has already moved

for reconsideration once and appealed two decisions of the Magistrate Bladgever, if



Plaintiff did not appeal the Magistrate’s decisions to the District Coumougd waive his

ability to raise those issues on any furthppeal to the Third Circuit. United Steelworkers of

America, AFL-CIO v. New Jersey Zinc Co., In@28 F.2d 1001 (3d Cir. 1987). Since Plaintiff

had alegitimate reason to makes appeals, they were not vexatious. The one motion for
reconsideration, standing alone, does not demonstrate that Plaintiff is a vexagjates.lit

The Court has undertaken its own review of the record in this caseadi®i-eareful
consideration-determinedhat Plaintiff's filings do not constitute abuse of the judicial process.
Therefore, the Court will not grant Defendants’ motion to have Plaintiff dectavexatious
litigator.

MOTION TO CONSOLIDATE

Fed. R. Civ. P. 42(a)(2) permits a district courtomsolidate multiple actions if there are
common questions of law or fact between them. A court may consolidate cases iarédst aft
facilitating the administration of justice, and it has broad discretion in making this determination.

Hailey v. Cityof Camden631 F. Supp. 2d 528, 553 (D.N.J. 2009). In this case, Plaintiff is

seeking to consolidate the present case with a case that is already €luseslould not
promote the administration of justice. Plaintiff states he makes this motion filoiriceavoid
Rule 11 sanctions and Defendant’s motion to declare Plaintiff a vexatious litidetdhere are
no sanctions at issue and this Court has already determined that Plairttdfis @o not warrant
the injunctive restraints sought by Defendants, Plaintiff's concerns are notv m

CONCLUSION

For the foregoing reasons, it is hereby ORDERED, on this 14th day of October, 2009,

that Plaintiff's Appeal of Magistta Judge’s Order [94] is DENIED, and



It is further ORDERED thatludge Arpert’'s Ordedenying Plaintiff's Motion for
Appointment of an Expert Witness [9$]AFFIRMED, and

It is furtherORDEREDthat Defendants’ Motion to Declare Plaintiff a \&ous
Litigator [97] is DENIED, and

It is further ORDERED that Plaintiff's Cross Motion to Condate Cases [104] is
DENIED.

/s/ Anne E. Thompson

ANNE E. THOMPSON



