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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Walter A. TORMASI,

Plaintiff,
Civ. No. 08-4950
V.
OPINION & ORDER
George W. HAYMAN, et al.,

Defendants.

THOMPSON, U.S.0J.

INTRODUCTION

This matter comes before the Court updaintiff Walter Tormass Motion for Partial
Summary Judgment [docket #22PjefendantsMotion for Summary Judgment [275]; and
Plaintiff's CrossMotion for Partial Summary Judgment [308]. This opinion considers only
those portions of the motions that addnebkether Plaintiff exhausted his administrative
remedies as required by 42 U.S.C. § 1997e(@he Court has decided the matter upon
consideration of the parties’ submissions, without holding oral argument, pursuadt R. Fe
Civ. P 78(b). For the reasons set forth below, Defendants’ motion for summary judgment is
denied and Plaintiff's motions are granted in part and denied in part.

BACKGROUND?

Plaintiff is an inmateonfinedat New Jersey State Prison (“NJSP”) by the New Jersey

Department of Corrections (“DOC”).Third Am. Compl. T 3) [159]. While confined at NJSP,

! In addition to these motions, there are thregemotions for partial summary judgment pending before the Court,
in which Plaintiff seeks summary judgment on a variety of isglaxket # 248, 358, 375]. Currently, the parties
are completing discovery, and we believe #@ddressinghese additional motions would be premature at this time.
The entries will remain on the docket for consideration once discavepnipleted.

2 Any allegations taken from Plaintiff's Third Amended Compliaind not supported lytherevidence are included
for background purposes ordydare not relied upon in deciding these motions.
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Plaintiff was diagnosed with nearsightedness by personnel working forcGamed Medical
Services, Inc. (“CMS™3-a business contracted with the responsibility of providing medical
services to NJSP.Third Am. Compl. 11 4(e), 7)sée Hutton Decl. Ex. B[113-2, at 18].
Several years later, in December 2006, Plaintiff began experiencingrfuigion loss, and he
submitted anedical request seeking optometry servig@hird Am. Complf{ 7, 10) (Defs.’
CrossMot. for Summ. J. 7) [382]. Plaintiff was scheduled for an optometry appointment on
January 11, 2007, but In@ssed the appointment because he was remanded to SoGwragt
Jail at the time. Tlormasi Decl. Ex. B[308-3]; (Defs.” CrossMot. for Summ. J. 7) [382].
During March and May 2007, Plaintiff made verbal inquiries about his medical request
unidentified CMS employees, who told him he would get an optometry examination. (Third
Am. Compl.q1 12, 13.) Then ofAugust13, not having had his exam, Plaintiff submitted a
grievance to DO®n the prescribethmate Remedy Form (“IRF”) (Tormasi Decl. ExA) [308-
2]. He received a response in Augfrsin DefendantiawanaBethea—the CMS Ombudsman—
which stated that Bethea would “contdlce scheduler to reschedulgid directed him to file
another medical request slipgd.y Plaintiff complied, and the new request wasmagaferred to
the medical department in eahgptember 2007. (Third Am. Comfif] 16-17.) Plaintiff
submitted anothdRF in late September, which prompted a response from Defendant Bethea
explaining that there had been a “mix up” and that Plaintiff would now be scheduled for an
optometry appointment. (Tormasi Decl. Ex. B) [308-3]. Plaintiff appealed tlpenss to the
prison administratiomn October 27 after several weeks passed without his appointment being
scheduled. I¢.) His appal was denied with the notaticiResponse appropriate(id.)

On November 5, Plaintiff submittedetter to Malaka Umrani, the CMS hospital

administratorgxplaininghis failed efforts to see an optometrigtutton Decl. Ex. B, at D28



[275-6]. Plaintiff claims this lettewas later forwarded to Defendaldson Pugh and Paula
Azara—Umrani’'s successomshospitaladministrator (Third Am. Compl. { 22.A little over a
week later, he submitted a similar letteKithy O’'Donnell, a CMS Ombudsman. (Hutton Decl.
Ex. B, at D29) [275-6].He claims hereceiveda response from O’Donnell, who informed him
that Defendant Lucile Roach, a CMS Nurse, would schedule his “long overdue gXdmnd
Am. Compl. § 22.)In mid-December 2007Plaintiff received a copy of @MS memorandum,
sent by Defendant Bethé@man NSP administratgistating that Plaintiff would be seen for an
eye exam as soon as scheduling would permit. (Hutton Decl. Ex. B, at D30) [275-6]. However,
the eye exam was natteeduled until April 11, 200&nd in the interim Plaintiff submitted two
moregrievance letters to Defendant Bethea and made multiple verbal comp(dinisl Am.
Compl. Y 25-28)

On April 11,CMS optometrisRobert A. Bucchin@xaminedPlaintiff and wrotehim a
prescription for new eyeglasses. (Hutton Decl. Ex. B) [113-2, at 24P2&intiff alleges that
this examination was done incorrectly and that as a result the prescriptiontveggpropriate for
his condition. (Third. Am. Compl. 1 28Qn May 9 Plaintiff filed a third IRFcomplaining that
he had nbyet received higyeglasses;edid not receive a response on the grievance form.
(Tormasi Decl. Ex. C)308-4]. Hethen filed anothelRF in June 200&ndreceived a response
on June 10, directing him to seek redress through the medical request system rather tha
administrative grievance systenfTormasi Decl. Ex. [P[308-5]. Plaintiff claims that he
compliedandhis medicarequest was endorsed. (Third Am. Con§f§l.3435.) Then in early
July, Plaintiff sent another letter to Umrgwnihich he allegesvas again forwarded to Defendant
Pugh and two more letters to Defendant Bethdal. Y 36 38.) According to Plaintif, Bethea

visited his cell on July 24, admitted there had been a problem with producing Plaintiff's



eyeglasses, and told hittmat Defendant Roaclkas responsible for the mattetd.(at § 39.)
Plaintiff states that he agasent letters to Umrarfforwarded toPugh and AzaragandDefendant
Bethea and submitted another administrative grievance in August 2008 40-42.) Then on
September 5, Plaintiff again met with Bucchino, who assured him that he would feiseive
eyeglasses in the near futuréd. @t  43) (Defs.” CrossMot. for Summ. J9) [382. Finally, on
September 26, 2008, Plaintiff received his prescription eyeglasBaisd Am. Compl. § 44)
(Defs.” CrossMot. for Summ. J9) [387. However, Plaintiff found the eyeglasses were the
wrong prescription and were thineffective. (Third Am. Compl. 1 44.)

Plaintiff claims that Defendants’ failure to give him an eye exam and afpfainctional
eyeglasses has resulted in permanent loss of vision and physical injury to Hisleyd5.)
This loss of vision is allegedly responsible for dizziness, headaches, disarrerdati loss of
equilibrium which caused Plaintiff to fadind injure himself. Ifl.) These physical injuries have
in turn caused emotional distressd.)

Plaintiff instituted this lawsuit on October 7, 2008. Extended motion practice has
resulted in the dismissal of several defendants. The remaining defeadanicile Roach,
Jawana Betheand Jason Pugh, who Plaintiff clamwere deliberately indifferem his serious
medical need in violation of the Eight Amendment. A claim against Defendant Rwach f
violation of the Equal Protection Clauskso remais.

ANALYSIS
A. Legal Standard

Summary yidgment is proper when “the pleadings, the discovery and disclosure

materials, and any affidavits show that there is no genuine issue as totanglrfeect and that

the movant is entitled to judgment as a mattdawt” Fed. R. Civ. P. 56(c). The Court will



“view the inferences to be drawn from the underlying facts in the light mosafaleao the
party opposing the motion.I'd.; Curley v. Klem, 298 F.3d 271, 276-77 (3d Cir. 2002
resolving a motion for sumary judgment, the @urt must determine “whether the evidence
presents a sufficient disagreement to require submission to a jury or whetlser one-sided
that one party must prevail as a matter of lariderson v. Liberty Lobby, 477 U.S. 242, 251-
52 (1986). More specifically, he Court must grant summary judgment against any party “who
fails to make a showing sufficient to establish the existence of an elemanttatsedhat party’s
case, and on which that party will bear the burden of prooiht t Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986). If the movant’s motion is supported by facts, the party opposing
summary judgment “may not rely merely on allegations or denials in its own piesaliner, its
response must . . . set out specific facts showing a genuine issue for tedl.R.FCiv. P.
56(e)(2). More than a “mere existence of a scintilla of evidence” supporting the non-moving
partyis required Anderson, 477 U.S. at 252. Properly applied, Rule 56 will “isolate and dispose
of factually unsupportediaims or defenses” before those issues come to €rbtex, 477 U.S.
at 323-24.
B. Exhaustion of Remedies Under the Prisoner Litigation Reform Act

ThePLRA provides that an inmate cannot bring a 8 1983 claim with respect to prison
conditions‘until such administrative remedies as are available are exhaug2dJ'S.C. §
1997e(a). Exhaustion is mandatemen ifthe inmate believes such administrative remealies
futile and even if the available administrative processes cannot grant the desireg rBoutal
v. Churner, 532 U.S. 731, 739-41 (2001). To avoid procedural default of a clail@inéff's
exhaustion must be “proper,” meanihg plaintiff must adhere t@all procedural rules and

deadlines.Woodford v. Ngo, 548 U.S. 81, 90-91 (2006However, compliance is deemed



“satisfactory if it is substantial. Nyhuisv. Reno, 204 F.3d 65, 77—78 (3d Cir. 2000h
determining whether a plaintiff properly exhaustechadilableremedies, the pristsmgrievance
procedures garn. See Soruill v. Gillis, 372 F.3d 218, 231 (3d Cir. 2004 prison grievance
procedures supply the yardstick for measuring procedural dgfatdincepcion v. Morton, 306
F.3d 1347, 1354-55 (3d Cir. 2002)ere, the parties agree that the NJSP Inidatedbook
(“the Handbook”)prescribes therocedures inmates must follow, but they interpret some of its
provisions differently.

Defendants argue that Plaintiff has not exhausted all administrative remealiablawon
two grounds: (1) Plaintiff failed tappeal the IRF dated August 13, 2007; and (2) Plaintiff failed
to file a grievance with the Office of the Corrections Ombudsman.

Plaintiff concedes that he never appealed the AugugQl¥,, IRF and that he did not
thereforeexhaust his administrativemedy on this particular grievancelofmasi Decl. 1%
[308-1]. However, Plaintiff believes he cured this defect by filing subsegrérg, lwhich he
pursued through the available appeals procdds. (Ve agreehat Plaintiff did not procedurally
default his claims by failing to appeal the August 13 IRF. In that grievancatiflaomplained
that he had not had his requested eye exam. Defendant Bethea responded that he had missed his
appointment, but that she would “contact the scheduler to radetiedTormasi Decl. Ex. B
[308-3]. With his complaint addressed and his eye exam set to be rescheduled, Plaintiff would
have had no use for an appeal. But when a month passed and the remedy he was promised was
still not delivered, Plaintiff chose tdd a new IRF on September 21, 2007, rather than appeal the
August 13 IRF. According to the inmate handbook, requests will normally be procetsad wi

thirty days, and “[a]dditional forms addressing the same problem or concei®ar® be



submitted before the end of this 30 day working period, and will not be processedviédecei
(Hutton Decl. Ex. A, at 97-9&pereafter “Handbook’)275-6] By implication, an inmate may
resubmit a request once the thirty days have elapsed. Here, Plaineffl waity days, and
when he still had not been seen by an optometrist, he filed another request. Defetidant Be
apparently did not believe this second request was improper. Instead, she respond&to the
stating that there had been a “mix up” and that Plaintiff would be scheduled for an exder. U
the circumstances, we find that it was not improper for Plaintiff to file this sd&dndhat he
did not forfeithis claim by failing to appeal the August [FF, and that he adequately exhausted
the available administrative remedies when he pursued the SepteniB&rtAlough to
completion of the appeals process.

Defendantssecond argument is thRtaintiff failed to exhaustll administrative
remedies because he never filed a grievance or compi#imthe Office of the Corrections
Ombudsman (“Ombudsman”)—a division of the Department of the Public Advocate that is
described in the Handbook as “independent from and external to the correctiorteSqthie
Ombudsman] investigates.Handbook aB4) TheHandbook states that the Ombudsman
“investigates complaints where the inmate has failed to get satisfactorg tbsoltgh available
institutional channels.”d.) In pertinent part, the Handbook reads: the Ombudsman
“supplements, but does n@place the existing correctional facility’s remedy/grievance process.
Therefore, it is highly recommended that inmates utilize all institutional resoundegiavance
procedures prior to contacting the Office of the Ombudsman.” (Handbook db&fehdants
argue that, because the Ombudsman supplements the grievance process and prowdes inmat

with another avenue for redress, a complaint to the Ombudsman is an availabletedivénis

% Multiple requests on the same subject may be deemed abusive and subjeetandmtisciplinary action,
(Handbook aB8), but Plaintiff's second IRF does not appear to have been deemed abusive.
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remedy that Plaintiff was required to exhau®efs.” Reply Br. 2 [314]. In response, Plaintiff
states that, because the Ombudsman is external to and independent from tipei$2D€rs are
not required to pursue this extra-departmental grievance mechanism. (Ply8R&)I[321].

We agree with Plaintiff that hexhausted his administrative remedidegen he completed
the IRF appeals process and that he was not required to take the extra stepaffievance
with the Ombudsmanln effect, Defendants ask us to rule that inmates are requigadsoe all
nonjudicial means of reliefeven thos@xternal to the NJSP or NJDCG@ministrative
system—before filing a lawsuit.In fairness to Defendants’ position, the PLRA makes no
distinction between raedies that are internal to the particular prison faalitthe government
agencyadministering the prisor{e.g.the FederaBureau of Prisons dhe NJDOQ and those
remedieghat may be available througlther government agencieslso, courts have required
inmates to pursue appeals that go beyond the faleNig). For instancanmates in the federal
prison system are requireafter exhausting all avenues at the prison level, to appte to
Bureau of PrisonsRegional Directas and tha to the Central Office28 CFR 8§ 542.1(); see
also Johnson v. Thyng, 369 F. App’x 144, 147-148 (1st Cir. 2010) (prisoner failed to exhaust his
administrative remedies because he did not complete delhietlappeal to the Commissioner of
the New Hampshire DOC after he had completed the grievance process at themaiitwvel).

However these caseaddress only appeals to higher authorities within the same
government agency. Defendants have not citeshyocases in which a court requiredimmate
to avail himself of amutsideagencysystem such ahat of the Ombudsman. In fact, in the only
case we could locatkat explicitly recognized the distinction between internal and external
remediesystemsthe court held that He[PLRA] does not require that prisoners do more than

exhaust the prisog’internal administtéve grievarce system. . . [P]laintiffs’failure to use the



external administrative procedure . . . in addition to the int¢f@C] procedure . . . does not
constitute a failure to exhaust available administrative remedies [thelétLRA].” Aiellov.
Litscher, 104 F. Supp. 2d 1068, 1074 (W\Nis. 2000). Similarly, veral cases in this circuit
haveemphasized the wofthternal” when referring to the administrative processes a plaintiff
must follow. See Nyhiusv. Reno, 204 F.3d 65, 73 (3d Cir. 20p(“Congress merely meant to
convey that if a prison provided no internal remedies, exhaustion would not be répjusicadt

v. Corr. Med. Servs., 2010 WL 3724126, at *5 (D.N.J. 2010]I{t is critical that a psoner
participate in a prisos’internalprocess . . ’); Maynev. DiMarco, 2007 WL 2122040, at *4
(D.N.J. 2007)“[Plaintiff] was required to exhaust his administrative remedies, available to him
through the internal inmate grievance procedure”).. Although none of those cases address
the precise issue here, their language is instruatigeit supports our conclusitimat Plaintiff

was not required to file a grievance with the Ombudsman before suing in femetal c

Moreover, even if we were inclined to view the Ombudspracessaspart of thenmate

grievance system, weould still find that Plaintiff's compliance was “substantiabde Nyhuis,

204 F.3dat 77/78. Accordingly, his case cannot be dismissed for failure to exhaust all agailabl

administrativeremedies.



CONCLUSION

Forthe foregoing reasons, IT IS on this 2ddy ofFebruary 2011,

ORDERED that Plaintiff's Motion for Partial Summary Judgment [docket # 222] is
GRANTED as to the exhaustion of remedies isané DENIEDas to all other issues raisethd
itis

ORDERED tlat Defendants’ Motion for Summary Judgment [275] is DENIED; and it is

ORDERED that Plaintiff's CrosMotion for Partial Summary Judgment [308] is

GRANTED as to the exhaustion of remedies isand DENIEDas to all other issues raised

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.
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