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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JOSEPH P. LASALA and

FRED S. ZEIDMAN, as CaTRUSTEES
of the AREMISSOFT CORPORATION
LIQUDATING TRUST,

Plaintiffs, : Civil Action No. 09-968 (JAP)
V. :
OPINION
MARFIN POPULAR BANK PUBLIC
COMPANY, LTD.,

Defendant.

PISANO, District Judge:

Presently before the Court is defendant Marfin Popular Bank Public Compang, Ltd.’
(“Laiki” or the “Bank”) motion to dismiss plaintiffs Joseph P. LaSala and Freteldman, as
co-trustees of the AremisSoft Corporation Liquating Trust’s (the “ArenfisBast”) complaint
for lack of personal jurisdiction pursuant to Federal Rule of Civil Procedure 12 (m®r the
doctrine offorum nonconveniengsfor failure to state a claim for which relief can be granted
pursuant to Federal Rule of Civil Procedure 12(b)(6), as barred by the appliealtie ot
limitations, and under the doctrineiofpari delicta (Docket Entry No. 22). For the reasons
stated below, the Bank’s motion to dismiss is granted because the Court fintlkatihat

personal jurisdiction over the defendant.

! The AremisSoft Trust has several motions currently pending befer€thirt. The Court’s dismissal of this
action on personal jurisdiction grounds rersdalt pending motions in this case moot, and the motions are denied
accordingly.
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. Background

AremisSoft was a corporation organized under the laws of Delaware with itgpalinc
place of business in New Jersey. On March 15, 2002, AremisSoft filed for protection under
Chapter 11 of the United States Bankruptcy Code, 11 U.S.C. 8§8t18#g. Subsequent to
AremisSoft’'s bankruptcy filing, this Court created the AremisSoft Truse AfemisSoft Trust
is a Delaware Trust formed pursuant to three orders entered by this Court in iconmeht
confirmation of AremisSoft’s First Amended Joint Plan of Reorganization and appfdkia
Class Action Settlement resolving the underlying securities fraud class agaomst
AremisSoft. In re AremisSoft CorpNo. 02-1336 (JAP). Any and all allowed claims belonging
to AremisSoft prior to its March 15, 2002, bankruptcy filing were assigned to atttefoenefit
of the AremisSoft Trust. Joseph P. LaSala, a resident of New Jersey, and Fegthtansa
resident of Texas, were appointedtagstees of the AremisSoft Trust. Plaintiffs bring the
instant action in that capacity.

Between 1998 and 2001, Lycourgos Kyprianou and Roys Poyfaujis former
AremisSoft principals, issued false and misleading public statements andwilthghe
Securities and Exchange Commassin order to make AremisSoft appear more profitable than it
actually was, thus driving up the company’s stock price. Kyprianou and Poyiadjihsiol
AremisSoft stock at the artificially inflated stock price, and reaped hudespat the expense of
the investing public. The investing public sustained a loss of approximately $500 million as a

result of the fraud.

2 Unless otherwise noted, all facts are drawn from the AremisSoft§ nasnplaint and are taken as true for
purposes of this motionSee Toys “R” US, Inc. v. Step Two, S3L8 F.3d 446, 457 (3d Cir. 200B)ayhoff, Inc. v.
H.J. Heinz Cq.86 F.3d 1287, 1301 (3d Cir. 1996).

% Kyprianou was the founder of AremisSoft and served as its Chairnthr 8bard of Directors and Chief
Executive Officer. Poyiadjis was a directohi€f Financial Officer and G&xecutive Officer of AremisSoft.
Neither are parties in the instant matter.



Laiki is a full service Cypriot bank with headquarters in Nicolsia, Cyprus. Lasknba
branches in the United States but maintainegpeaesentative office located at 450 Park Avenue,
New York, New York. Laiki closed its New York office in February 2008. Laikima@ned
accounts for AremisSoft and its affiliated entities, for companies owneaohtrolled by
Kyprianou and/or Poyiadijis, and for Kyprianou and members of his family.

The AremisSoft Trust alleges that Laiki aided and abetted, and conspiredypriariou
and Poyiadjis “by serving as a vehicle to loot Company assets antiauillions of dollars in
tainted proceeds frommeir massive international fraud.” Plaintiffs allege that Laiki knowingly
permitted Kyprianou and Poyiadjis to transfer money from AremisSodiuats to accounts used
for their personal benefit, and to “launder millions of dollars of the proceedsiofréud.”
According to Plaintiffs, more than $70 million passed through the many Laiki ascount
controlled by Kyprianou and Poyiadjis. Plaintiffs allege that Laiki did not trgegs any of the
transactions, engage in due diligence, or make inquifid@semisSoft as to the propriety of the
accounts maintained at Laiki. According to the AremisSoft Trust, Laiki dicaketsteps to
prevent these fraudulent transfers because “it was intent upon assisting, esadbjggymitting
[the behavior] for Laiki Bank’s financial gain.”

Il.  Discussion

In its complaint, the AremisSoft Trust asserts that this Court may exercisaglers
jurisdiction over the defendant on two grounds. First, Plaintiffs contend that personal
jurisdiction exists under the effects teSipecifically, Plaintiffs argue that jurisdiction over Laiki
exists because it committed an intentional tort which it knew or should have known would “have
a direct and substantial effect” on AremisSoft at its headquarters in Nssy d&ad on other

resicents of New Jersey. Second, the AremisSoft Trust argues that personaitjanskists



because Laiki conspired with Kyprianou and Poyiadjis, both of whom had significanttsonta
with New Jersey, to loot AremisSoft. In its opposition to the instant motion, theig8efh
Trust also asserts that this court has personal jurisdiction over the defendanhemigposeful
availment test articulated by the Supreme CouBurger King v. RudzewicAd71 U.S. 462
(1985),and that “compelling evidence” suggests that Laiki’s business activities inited
States and New Jersey are sufficient to establish general jurisdiction.

The burden of establishing personal jurisdiction lies with the plair@iéitteret Sav.
Bank, FA v. Shusha®54 F.2d 141, 146 (3d Cir. 1992). Plaintiff must show that jurisdiction
exists by a preponderance of the eviderlde.The Court must accept all of Plaintiffs’
allegations as true and construe disputed facts in Plaintiffs’ fasdoat 142 n. 1. When
deciding a motion to dismiss for lack of personal jurisdiction, the Court must appbntiarin
statute of the state in which it sitil. at 144-45 (citind’rovident Nat'l Bank v. California Fed.
Sav. & Loan Ass'B19 F.2d 434, 436 (3d Cir.1987)The New Jersey longrm rule extends to
the limits of the Fourteenth Amendment Due Process protéctidnat 145.

A. The Effects Test

In Calder v. JonesA65 U.S. 783 (1984), the Supreme Court held that personal
jurisdiction may exist over a foreign defendant when the defendant has intended tor@ause, a
did cause, tortious injury to a plaintiff in the forum sta®&eeCalder, supra 465 U.S. at 787-89.
Jurisdiction may bestablished when the effects of the defendant’s tortious conduct is felt in the
forum state.ld. at 788-89. The Third Circuit applies a three prong analysis when determining if
jurisdiction is proper under the effects test articulate@alder.

First, the defendant must have committed an intentional tort. Second, the plaintiff

must have felt the brunt of the harm caused by that tort in the forum, such that the

forum can be said to be the focal point of the harm suffered by the plaintiff as a
result ofthe tort. Third, the defendant must have expressly aimed his tortious



conduct at the forum, such that the forum can be said to be the focal point of the
tortious activity.

IMO Industries, Inc. v. Kiekert A@55 F.3d 254, 2563d Cir. 1998).

ThelIMO IndustriesCourt noted thatthe mere allegation that the plaintiff feels the effect of the
defendant’s tortious conduct in the forum because the plaintiff is located thesefiient to
satisfyCalder.” Id. at 26364. To satisfy the effects test, a plaintiff mysbiht to contacts

which demonstrate that the defendexypressly aimes tortious conduct at the forum, and
thereby made the forum the focal point of the tortious activiky. at 265. “The defendant must
‘manifest behavior intentiatly targeted at and focused dhe forum forCalderto be satisfied.

In the typical caseahis will require some type of ‘entrynto the forum state by the defendant.
Id. When applying the effects test thitical question a court must ask is has the plaintiff
pointed toacts undertaken by the defendamich demonstrate that it “expressly aimed” its
tortious conduct at New Jerseld. at 266. A court need not inquire whether the brunt of the
harm was su#fred by the plaintiff absent a showing that defendant’s behavior was expressly
aimed at the forumid.

In this case, the AremisSoft Trust has failed to establish that Laildgeal conduct was
expressly aimed at New Jersey. Plaintiffs argue thai Lialew or should have known” that its
actions would have a “direct and substantial effect on the Company at its headqonaiax
Jersey and on other residents of New Jersey.” Compl. at § 15. As discussed abowehtite fac
a plaintiff maintains itgrincipal place of business in the forum is not sufficient to show that a
defendant’s conduct was “expressly aimed” at that forum. Additionally, Plaiatgue that the
effects test is satisfied because Laiki maintains “correspondent bagekatignship[s] with U.S.
banks and other business accounts or interests that are centered in the U.S.” Bl. Bnisais

insufficient to establish that Laiki’s alleged tortious conduct was exprasad at New Jersey.



Therefore, when applying the effectst as interpreted by the Third Circuit, this Court must
conclude that the Court lacks jurisdiction over Laiki.
B. Conspiracy Jurisdiction

The applicability of a conspiracy theory of jurisdiction is governed by EtateMiller
Yacht Sales, Inc. &mith 384 F.3d 93, 102 n. 8 (3d Cir. 2004). It is not clear whether New
Jersey allows personal jurisdiction to be established using this theorit.is undisputed that
other jurisdictions, both state and federal, recognize such a theory of junisdRoy v.
Brahmbhatt 2008 WL 5054096, *7 (D.N.J. Nov. 26, 2008). However, it also appears that there
is wide spread disagreement regarding whether the conspiracy theorydé€fanmsis consistent
with due processld. As this Court’s sister court notedRoy, “[i]t is not clear whether New
Jersey state courts would apply the conspiracy theory of personal jimisdistno court in New
Jersey has explicitly adopted (or for that matter, rejected) the thdoder principles of comity,
this is a matter best left for the New Jersey Supreme Court or the legislaturat *9. Given
that the New Jersey state courts have not decided whether the theory of cgmgspsdiction is
applicable under the state’s loagm statute, this Court declinesrecognize the conspiracy
theory of jurisdiction in this case.

C. Purposeful Availment

Personal jurisdiction exists over a foreign defendant when the defendant “purposely
directed” its actions at residents of the forum st&erger King v. Rudzewicd71 U.S. 462,
472 (1985). When a defendant has directed its actions at residents of a forum stata it has
warning that those actions may result in litigation in the fortoh.“Parties who feach out
beyond one state and create continuing relationships and obligations with citizeasher

state’are subject to regulation and sanctions in the other State for the consequences of thei



activities” Id. at 473. Additionally, when a defendant “purposefully derive[s] benefit[s]” from
its adivities in the forum state it may fairly be required to answer for the conseegief those
activities within the forum statdd. at 473-74.

A defendant must have the requisite minimum contacts with the forum state before
jurisdiction will be proper; mere foreseeability is not enough to establisbrizsirisdiction.
Id. at 474.

The unilateral activity of those who claim some relationship with a nonresident

defendant cannot satisfy the requirement of contact with the forum State. The

applicationof that rule will vary with the quality and nature of the defendant's
activity, but it is essential in each case that there be some act by which the
defendant purposefully avails itself of the privilege of conducting activitigsrwi

the forum State, thus invoking the benefits and protections of its laws.

Id. at 474-75 (quotingdanson v. Denckle857 U.S. 235, 253 (1958)).

By requiring that a defendant have “purposefully availed” itself of thel@gier of conducting
business within the forum, defendants can be assured that they will not be haled ingna forei
forum merely “as a result of random, fortuitous, or attenuet@thctsor of the unilateral

activity of another party or a third persoBurger King supra 471 U.S. at 475 (internal
guotations and citations omitted).

Applying these principles to the case at bar, the Court finds that the Aoéinlissst has
not established that Laiki has “purposely directed” its actions at Newy Jarteat it has
“purposefully avail[ed]” itself ofhe privilege of conducting business here. Plaintiffs do not
allege that Laiki initiated contact with AremisSoft, AremisSoft affiliated entitiesrigpu, or
Poyiadjis. Compl. at § 37. Additionally, of the individuals and entities that maintainedrds
with Laiki only AremisSoft is clearly a resident of the forum state. Poyiadjis, Kyprianou,

and his family members are presumably Cypriot, and the affiliated entities mezhiio

Plaintiffs’ complaint maintained their corporate offices in Cyprids.



D. General Jurisdiction

It is undisputed that the AremisSoft Trust has not pled facts sufficient to dsthiglis
existence of general jurisdiction over Laiki. However, Plaintiffs seek additdiscovery in
order to establish that such jurisdiction exists. PI. Br. at 6. A court must gramraaldit
jurisdictional discovery when the plaintifpfesents fetual allegations that suggest ‘with
reasonable particularityhe posdble existence of the requisite ‘contacts betw¢les party] and
the forum state.””Toys “R” Us, Inc. v. Step Two, S,818 F3d 446, 456 (3d Cir. 2003) (quoting
Mellon Bank (East) PSFS, Nat'l Ass'n v. Farif60 F.2d 1217, 1223 (3d Cir.1992) he
AremisSoft Trusts allegatios of fraud against Laiki, including that allegatibiat Laiki assisted
Kyprianou and Poyiadjis in their fraubecageit was intent upon assisting, enabling and
permitting [thefraud for Laiki BanKs financial gaihare conclusory in the extreme add not
provide an adequaftactualbasis tosurvive a motion to dismiss pursuant to Federal Rule of Civil
Procedure 12(b)(6)Ashcroft v. Igbal129 S.Ct. 1937, 1949 (2009) (quotidgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)) (to survigenotion to dismissa complant mustcontain
“sufficient factual matter, accepted as true, to ‘state a claim to relief that is |ganrsits
face!”). Consequently, thé&remisSoft Trust hasot presented fasthat indicate “with
reasonable particularity” that Laiki has maintained contacts with NewyJauffecient to
establish general personal jurisdictiofherefore, this Court will not allow additional discovery
on this issue.
lll.  Conclusion

For the reasns above, Defendastimotion to dismiss is grantedAll other pending

motions are denied as moot. An appropriate Order accompanies this opinion.



/sl JOEL A. PISANO
United States District Judge

Dated:March 1 2010



