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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KATHLEEN BUCKLEY

Plaintiff, :
V. : Civil Action No. 09-3162 (JAP)

POWER WINDOWS & SIDING, INC.,
et al.

OPINION
Defendants.

PISANO, District Judge.

This is a diversity action iwhich plaintiff, Kathleen Buckley‘Plaintiff’) alleges
violations of New Jersey’s Law AganhDiscrimination (“LAD”) andcommon law claimsf
intentional and negligent emotional distragginst Power Window & Siding, In¢Power
Windows”), Jeffrey Kaliner, Adam Kaliner and Robert Borislaallectively, “Defendants”).
Presently before the Court is a motiongfendats to dismiss the First Amended Complaint
pursuant to Federal Rule of Civil Procedure 12(b)(6) and to strike certain allegatirsuant to
Rule12(f). For the reasons below, Defendant’s motsogranted as to Plainfi§ age

discrimination claim, and denied in all other respects.

1. Background®

Plaintiff, who at all times relevant to this action was over 40 years old and a leshsan,

employed byPower Windowdbetween 1999 and 200®8.ower Wirdows, aPennsylvania

YIn addressing mation to dismiss, the Court must accept as truallegations contained in a complairee Toys
"R" US, Inc. v. Step Two, S,B818 F.3d 446, 457 (3d Cir. 2008)ayhoff, Inc. v. H.J. Heinz CA6 F.3d 1287,
1301 (3d Cir. 1996). Accordingly, the facexited herein are taken from thist Amended Complaintnless
otherwise indicated and do not represent this Court’s factual fiading
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corporation, had its principal place of business located in Brookhaven, PennsyNatice of
Removal § 9.Defendant Jeffrey Kaliner was the CEO anebemer of the company, as well as
Plaintiff's direct supervisor. Defendant Addfaliner was CFO and eowner of the company,
while defendant Robert Borislow was Senior Vice President of Operations.

Plaintiff began her employment with Power Windows in 1999 as a telemarketdrat
time Plaintiff was a Diaware residentin 2003 she became Direct of Events, and was
responsible for organizing and promoting offsite home shows, in-store demonstratiortseand ot
events throughout New Jersey, Pennsylvania, Delaware and Maryland. Shepoasiloés for
managing a team of employeesomiiorked at these offsite locations.

In 2005, Plaintiff “was instrumental” in opening Power Windows’ Cherry HillwNe
Jersey office, and used this office as her “base offio#l it closed at an unspecified datéirst
Amended Complaint (“FAC”, also ferred to herein as the “complainf] 22. In 2007, Plaintiff
became a resident of New Jersey. In 2008, Plaintiff was again “instrumiend@éning up
another Power Windows office in New Jersey (at an unspecified location)y slieasedas her
base ffice until the time of her terminationd. § 27. Thereafter, Plaintiff worked
approximately 4 days per week at a New Jersey offitef 28.

Plaintiff alleges that throughout the course of her employment, JefféneKaAdam
Kaliner and Robert Borislow “engaged in behavior against the Plaintiff whiclharassing and
discriminatory towards the Plaintiff on the basis of her age, gender, and segotdtayn on a
continuing and recurring basis and created a hostile environment to the Plaidtiff|"29. By
way of example, Plaintiff alleges that Jeffry Kaliner “would frequently controa her flat

chest, saying that all she has are nipples and that he know it[']s true becaasedeked down



her shirt when she bent ovend. 1 49. The @mplaint details severakherinstances of
behaviorthat Plaintiff alleges was harassing and discriminatory

Count | of the complairalleges that Plaintifivas subjected to a hostile work
environment in violation of the LAD. She alleges shéered inéntional harassment because of
her age, gender and sexual orientation in violatidh@EAD, and Defendants knew of, aided
and abetted, and participated in such harassment. Agutisand IV allege gender
discrimination sexual orientation discrimation, and age discrimination, respectively, in
violation of the LAD. Count V alleges that Defendants violated the LAD becaggedtaliated
against her for lodging complaints of discrimination. Counts VI and VIl amaglaf intentional
and negligeninfliction of emotional distress.

Defendants have moved to dismiss the complaint. First, Defendants argue that
Pennsylvania law applies to Plaintiff's discrimination and retaliatlaims and Plaintiff has not
exhausted her administrative remediesegsiired under that law. Second, Defendants assert
that “any allegations of conduct occurring prior to May 28, 2007 are barred twadtyear
statute of limitationsand therefore should be stricken under Rule 12(f). Def. Brf. at 21. Third,
Defendants ssert that Plaintiff’'s claims are conclusory and fail to meet the pleading staradar
set forth inTwomblyandigbal. Last, Defendants argue that Plaintiff's claims for intentional and

negligent infliction of emotional distress fail to state a claimenrather Pennsylvania or New

Jersey law.
1. Analysis
A. Motion to Dismiss Standard

Under Federal Rule of Civil Procedure 12(b)(6), a court may grant a moticsndssliif

the complaint fails to state a claim upon which relief can be graiiteel Supreme Court



refashioned the standard for addressing a motion to dismiss under Rule 12(BH6Aith
Corp. v. Twombly550 U.S. 544, 562, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)Twbmbly
Court stated that, “[w]hile a complaint attacked by a Rule {&)Imhotion to dismiss does not
need detailed factual allegations, ... a plaintiff's obligation to provide the grofihis
entitle[ment] to relief requires more than labels and conclusions, and ddarmagcitation of the
elements of a cause of actiail not do[.]” Id. at 555 (internal citations omittedjee also
Baraka v. McGreeveyl81 F.3d 187, 195 (3d Cir.2007) (stating that standard of review for
motion to dismiss does not require courts to accept as true “unsupported conclusions and
unwarrantd inferences” or “legal conclusion[s] couched as factual allegation[steral
guotation marks omitted)). Therefore, for a complaint to withstand a motion to slisnaisr
Rule 12(b)(6), the “[flactual allegations must be enough to raise a righietioatgove the
speculative level, ... on the assumption that all the allegations in the complainegevan if
doubtful in fact) ...”Twombly 550 U.S. at 555 (internal citations and footnote omitted).
More recently, the Supreme Court has emphaslzg when assessing the sufficiency of
a civil complaint, a court must distinguish factual contentions and “[t]hreaddtals of the
elements of a cause of action, supported by mere conclusory statershtsdft v. Igbal---
U.S.---, -, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009). A complaint will be dismissed
unless it “contain[s] sufficient factual matter, accepted as true, to ‘stéerato relief that is
plausible on its facé€.’ Id. at 1949 (quotingwombly 550 U.S. at 570). This “plaibility”
determination will be “a contexdpecific task that requires the reviewing court to draw on its
judicial experience and common sensEdwler v. UPMC Shadysigd&78 F.3d 203, 2009 WL

2501662, *5 (3d Cir. August 18, 2009) (citations omitted).



B. Discrimination and Retaliation Claimghoice of Law

Defendants argue that under the appropriate choice of law analysis, Pena%ylvan
Human Relations Act, 43 P.S. § 985 seq(“PHRA”"), is applicable to Plaintiff's discrimination
and retaliation claims and not New Jersey’s LAD. Defendants further dnapuelaintiff's
claims fail under the PHRA because Plaintiff has not exhausted her admiresteatiedies as
required by the statute.

A federalcourt sitting in diversity jurisdiction must deterraiwhich states substantive
law applies to the disputeBerg Chilling Systems, Inc. v. Hull Corg35 F.3d 455, 462 (3d Cir.
2006). This determination is made underdheice of law rules of the state in whittte court
sits. Kaneff v. Delaware Titleoans, Inc. 587 F.3d 616, 621 (3d Cir. 2009). Therefore, in the
present case, the Court must apply New Jersey’s goveralmgetest analysig) order to
determine whether New Jersey or Pennsylvania law applies to Plainstfisndnation and
retaliaton claims. However, the Third Circuit has noted that New Jeygmyernmentainterest
approacHis fact intensive: ‘Each choieef-law case presents its own unique combination of
factsthe partiestresidence, the place and type of occurrence and the specific set of governmental
interestthat influence the resolution of the choicelai+ issue presented.’ Warriner v.

Stanton 475 F.3d 497, 500 (3d Cir. 2007) (quotky v. Estate of Meroldl71 N.J. 86, 108,
792 A.2d 1208 (2002)Because the analigsis fact intensive, “it can be inappropriate or
impossible for a court to conduct that analysis at the motion to dismiss stage tiden tio
discovery has taken placeMutual Pharmaceutical Co., Inc. v. Watson Pharmaceuticals, Inc.
2010 WL 446132 (D.N.J. 2010) (citirdarper v. LG Elecs. United States, In895 F.Supp.2d

486, 490-91 (D.N.J.2009)). The Court finds that to be the situation here.



As Defendants note, “[elmployment cases which straddle state lines careiseskral
different statesincluding the state of the employseésidence, the state where the employee
works, the site where the employer’s headquarters is located, the state where the em@syer do
business, and the state where the alleged discrimination octuBatt. v. Taipina2003 WL
22207205, at *16 (D.N.J. 2003). “Generally, though, regardless of the number of states
involved, New Jersey courts have applied the law of the state where the emyoke¢o
claims of workplace discrimination.fd. Here, Plaintiff allges in the complaint allegations
that the Court must take as true for the purposes of this motion — that she, a least poriizm
of her employment with Power Windowsas employed New Jersey.Seee.g.,FAC | 22
(“In 2005, Plaintiff was instrumental in opening Defendants’ Cherry Hill Offid@ich she used
as her base office, until it subsequently closed.”) and { 28 (stating that Pleankiéd in Cherry
Hill office 4 days per week). Defendants dispute those contenti®erse.g, Def. Brf. at 20,
21)' Thus, the Court finds resolution of the choice of law issue prdrature at the motion to
dismiss stage The issue would be more appropriately addressed in the congegtinfmary
judgment motion after discovery on the issue has taken place.

C. Statute of Limitations

A two-year statute of limitations apes$ to claims under the LAD and to the common law
claims asserted by PlaintifSee Montells v. Hayng$33 N.J. 282, 286, 627 A.2d 654 (1993)
(LAD claims); N.J.S.A. 2A:14-Qtort claims). As such, Defendantssserthat “all allegations
regarding conduct occurring prior to May 28, 2007 should be stricken from the Complaint”

under Rule 12(f). Def. Brf. at 22. However, Defendants’ argument, which is maodéythan a

! In support of their motion, Defendants submit an Affidavit of Jgfftaliner that, among other things, disputes
Plantiff's allegations that she worked in New Jersey. Such an affidawvidgpropriate on a Rule 12(b)(6) motion
and has not been considered by the Court. “As a general rule, the courtlynegrsider the pleading which is
attacked by an FRCP 12(b)(®ption in determining its sufficiency.Pryor v. Nat'l Collegiate Athletic Ass'288
F.3d 548, 560 (3d Ci2002)



few sentences, failto identifywhich particular claims are allegediyt d time and when those
claims accrued Rather, Defendants ask the Court to strike, in a blanket fashion, any allegation
concerning conduct that occurred more than two years before Plaintiff filedrhplaint.
Significantly,such a requesgnores the potential application of “continuing violation theory
which provideghat“when an individual experiencesantinual, cumulative pattern of tortious
conduct, the statute of limitations does not begin to rdihthie wrongful action ceasesRoa v.

Lafe 200 N.J. 555, 566, 985 A.2d 1225, 1231 (2010) (quotations omied@ndants hawg

not established that any claims are out of timéhatany material should be stricken, ithe

motion is denied.

D. Application of Twomblyandlgbal Standard

Defendantxontendthat Plaintiff has failed to sufficiently plead her LAD claiarsdthat
such claims are vague and conclusory. In partichlafendants allege that Plaintiff's LAD
claims should be dismissed bese Plaintiff has “failed to pleadpaima faciecase under the
NJLAD.” Def. Brf. 23. However, the Supreme Colass expressliield thatan employment
discrimination plaintiff does not need to pldadts sufficient to establishprima faciecase of
discrimination Swierkiewicz v. Sorema N,A34 U.S. 506, 510, 515, 122 S.Ct. 992, 152
L.Ed.2d 1 (2002]stating thaprima facieelements of employment discrimination claim are an
evidentiary standard and not a pleading requiremd®dther a plaintiff claiming employment
discrimination need only plead facts sufficient to meet the standard afaF&uge of Civil
Procedure 8(aunder which a pleading mugive the defendant ifanotice of what the plaintifg
claim is and the grounds upon which it redtk.at 512.

Applying the appropriate standard, the Court finds that only Plaintiff's agendisation

claim failsto state a claim Underlgbal, for a claim tosurvive a motion to dismiss, the



complaint must contain sufficient factual matter,egted as true, to “state a claim to relief that
is plausible on its faceld. at 1949 (quotingwombly 550 U.S. at 570). A claim has facial
plausibility when the plaintiff pleads factual content that allows the court votheareasonable
inference tat the defendant is liable for the misconduct allegeéd. Here, the onlylkegations
contained in the complaint that could be construed to rel&&intiff's age discrimination
claim arethefollowing assertions (1) at all relevant times Plaintifvas over 40 years old and
“[b]Jased on her age, Plaintiff was a member of a protected class.” FAC { 11, ¥i¢ayants
“engaged in behavior which was harassing and discriminatory towards Plamitifé basis of
her age....) FAC 1 29;(3) “Plaintiff suffered intentional harassmdmtcause of her age” that
would not have occurred bidr her age; FAC § 690 and (4 Defendants’ alleged
“discriminatory conduct was based upon Plaintiff's agjaese‘naked assertion[s]” devoid of
“further factualenhancementand legal conclusionare insufficient to state a clainigbal, 129
S. Ct. at 1949 (quotinfwombly 550 U.S. at 557)Plaintiff’'s claim for age discriminatign
thereforewill be dismissed.Because Plaintiff has previously been given the opportunity to
amend her claimm response to a motion by Defendaség Order at docket entry no. 16, and
Plaintiff has still failed to state an age discrimination claim, the Court concludesrtihat f
leave to amend would be futile and shall not be granted.
E. Tort Claims

Defendants allege thdtsmissal ofPlaintiff's claims of intentional and negligent
infliction of emotional distress warranted for several reasori3efendants contend: (1) both
are preempted biylaintiff's statutoryclaimsregardless of whether New JersgyPennsylvania
law applies (2) the alleged conduct is not sufficiently extreme and outrageous to support a claim

of intentional infliction of emotional distress; (3) the alleged emotional distressufficient to



support a claim for both intentionahd negligent infliction of emotional distress; (4) Plaintiff's
claim for negligent infliction of emotional distress is barred by New Jersegi&éi/s
Compensation Act. The Court notes tltantrary to Defendants’ argument, New Jersey and
Pennsylvanidaw appear taliffer onseveral of the issues raiseBor example, with regard to
Defendants’ preemption argument, compdedzler v. American Transp. Group, L.L.Glo. 07-
2066, 2008 WL 413311, * 4(N.J.February 13, 2008) (finding intentional and negligent
infliction of emotional distress claingse preempted by New JerselAD) (citingN.J.S.A. 8§
10:5-3 Catalane v. Gilian Instrument Cor®271 N.J. Super. 476, 492, 638 A.2d 1341 (App.
Div. 1994) with Eubanks v. Wegman’s Food Markets, JiNn. 06-696, 2006 WL 2504099 * 3-
4, (M.D. Pa. August 28, 2006)Plaintiff's commonlaw claim for [intentional infliction of
emotional distress] is not necessarily barred by his PHRA [PennsylvamanHRelations Act]
claims”). Compare als€olello v. Bayshore Gomunity Health Service2010 WL 1753164

*15 (N.J. Super. App. Div., April 28, 201ONew Jerseycourts have held that demeaning and
discriminatory behavior in the work environment, particularly in the empley®toyee context,
may weigh in favor of extreme and outrageous contyciting Taylor v. Metzgerl52 N.J.

490, 512, 706 A.2d 685 (1998)jth Hoy v. Angelonegb54 Pa. 134, 720 A.2d 745, 754 (1998)
(Under Pennsylvania lawit‘is extremely rare to find conduct in the employment context that
will rise to the level of outrageousness necessary to provide a basis for recoverydar df
intentional infliction of emotional distresand islimited to those circumstances where an
employer engaged in both sexual harassment and retaliatory behaviors aghemployee)
(quotingCox v. Keystone Carbp861 F.2d 390, 395 (3d Cir. 1988)). As such, resolution of the
motion wouldrequire a choice of law analysis that neither party has briefed with regas$éo th

claims and which, as discussed above, the Court has found to be premature at the motion to



dismiss stagen this case As such, Defendants’ motion with respect to Plaintiff's tort claims is
denied.
1.  Conclusion

For the reasons above, Defendants’ motion to dismiss is granted as tdf'Blagei
discrimination claim. Defendants motion is denied in all other respects. An ap@ Gpzr
accompanies this Opinion.

/sl JOEL A. PISANO
United States District Judge

Dated: October,72010
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