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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Richard OWENS,

Plaintiff, Civ. No. 09-4503
V. OPINION
Edmond CICCHI, et al.,

Defendants.

THOMPSON, U.S.D.J.

This matter comes before the Court upon Defendant CFG Health Systems, LLC'’s
(hereinafter, “CFG’s”) motion for summary judgment, (Doc. No. 80), and Defefahnond
Cicchi's (hereinafter, “Cicchi’'s”ymotion for summary judgment, (Doc. No. 8 Blaintiff
RichardOwens, proceedingro se opposes each motion. (Doc. No. 84; Doc. No. 86). The
Court issues the Opinion below based upon the written submissions and without oral argument
pursuant to Federal Rule of Civil Procedure 78(b). For the reasons stateddsaiein,
defendant’s motion will be granted ajudigment will be entered ieach defendant’s favor.

BACKGROUND

The issue before the Court centers on Plaintiff's treatment while he was al pretri

detaineeat the Middlesex Adult Correction Cent&ACC”) .1 Defendant Cicchi was the

warden at MACC, and Defendant CFG provided mediealice and employed medical staff

1 The record is unclear as to whether Plaintiff was a pretrial detainee or aepri®aintiff claims that he was
“incarcerated” but also states that the charges were “allegations” at the tine.N(@Dd). Defendants have failed
to discus<Plaintiff’' s statudut have treated him as a “pretrial detainee” in their brief{mpc. No. 66 at 2P
Therefore, for the purposes of this motion, the Court will considéntPias a pretrial detaineeSeeMontgomery
v. Ray 145 F. App'x 738, 740 (3d Cir. 2005) (“due process rights of atfjaleletainee] arat leastas great as the
. . . protections available to a convicted prisoner”).
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there. (Doc. No. 1)Plaintiff claimsthat on August 7, 200%is parole officegave Plaintiff's
cane and back brate the MACC staff membei@nd informed thataff membershatPlaintiff
was physically disabledDoc. No. 66, Defendant’s Statement of Material Facts, 4t 2).
Between August 7, 2009 and August 11, 2009, Plaintiff was treated by Dr., Tallenployee
of CFG,for a skin issue. I4.). Plaintiff claims thahe advised Talbot of his chronic back pain,
bulging disks, andciaticaand requested a back brace and cdltk at 9). Talbot declined to
give himtheback brace and cand€ld. at 2. On August 11, 2009, Plaintiff was sentgeneral
population. Id.).

Plaintiff's cell in general population housed two other individuald. 4t 3). Plaintiff
states that hmtentionallycommitted a violation of the facility’s protoceb that he coulte
sent toa singleoccupam detentiorcell instead (Id.). After he committed theiolation, Plaintiff
was handcuffed and brought upagingleoccupantell onthe third floor. {d.). This walk up
the stairccausé Plaintiff extreme pain due to his back issuds.)( Onceon the third floor,
Plaintiff requested medical attention and was allegedly denied assistah.ePlaintiff claims
that he thempassed out while urinating and suffered a concussidrn). (

After Plaintiff fell, MACC staff members carried Plaifftdown the stairs.Plaintiff
alleges that his back was repeatedly slammed against the iron stairstidurapgrtation. (Doc.
No. 66, Defendant’s Statement of Material Faats3). Plaintiff was then placed on a stretcher
andobserved by a nurse in the MACC observation rodih). (Plaintiff claims that he wasot

taken to see a doctor or to a local hospital that dialy).

2The Court will primarily cite to Defendant CFG’s Statement of FactsusecBlaintiff explicitly adopted “the
Procedural History and Statement of Fact set forth in Defendant@’'§CMotion for Summary Judgmen#nd
provided few facts of his own(Doc.No. 84 at 1).



During his timein observation, Plaintiff suffered from pain and discomfort, stemming
from hisphysical injuriesand apparent incontinence. (Doc. No. 1 atPigintiff refused to eat
from August 13, 2009 to August 18, 2009. (Doc. No. 66, Defendant’s Statement of Material
Facts, at 23). Plaintiff claims that Dr. Talbdtnew of Plaintiff's pain and discomfort bfsiled
to request all of Plaintiff's recordsld( at 4). On August 20, 200Rlaintiff “forced himself up
to drink and walk around. On August 23, 2@Aintiff was moved to the medical unifid. at
3).

On September 2, 2009, Plaintiff filed a handwritten complaint. (Doc. No. 1; Doc. No.
58). Plaintiff's Complaint “asserts allegations in violation of the Title Il of ADA of 198f”
the following: (1) excessive force; (2) cruel and unusual punishmgrdeliBerate indifference;

(4) sadistic and malicious discrimination; and (5) intentional discrimination. Plaistiffases
a claim under 42 U.S.C. § 1985Doc. No. 84 at 12
DISCUSSION
1. Legal Standard

Summary judgment shall be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter ofFklavR.Civ.P.
56(a). A fact is “material” if it will “affect the outcome of the sunder the governing law
[. ..].” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). A dispute is “genuine” if it
could lead a “reasonable jury [to] return a verdict for the nonmoving pady.When deciding
the existence of a gen@rispute of material fact, a court's role is not to weigh the evidence; all

reasonable “inferences, doubts, and issues of credibility should be resolved thgaimsving

3 Even though it appears that Plaintiff did ot#arlyraise this claim in the Complaint, Defendant CFG addresses
this claim on the merits and does not claim that this count should not §idered by the Court. Sinpeo se
pleadings rast be liberally construed, the Court will consider this claae Higgs v. Atty. Gen. of the United
States 655 F.3d 333, 339 (3d Cir. 2011)



party.” Meyer v. Riegel Prods. Cor20 F.2d 303, 307 n. 2 (3d Cir. 1983). The movant
“always bears the initial responsibility of informing the district court of thesbasits motion,
and identifying those portions of ‘the pleadings, depositions, answers to interiegjeand
admissions on file, together with the affidavitsamy,” which it believes demonstrate the
absence of a genuine issue of material faCelotex Corp. v. Catret477 U.S. 317, 323 (1986)
(quoting Fed.R.Civ.P. 56(c)). Then, “when a properly supported motion for summary judgment
[has been] made, the adverse party ‘must set forth specific facts showitigetkas a genuine
issue for trial.” Anderson477 U.S. at 250 (quoting Fed.R.Civ.P. 56(e)). The non-movant's
burden is rigorous: it “must point to concrete evidence in the record;” mere ialhegat
conclusions, conjecture, and speculation will not defeat summary judg@esatte v. N.J. State
Police,71 F.3d 480, 484 (3d Cir. 1999xckson v. Danberd94 F.3d 210, 227 (3d Cir. 2010)
(citations omitted) (“[S]peculation and conjecture may notatefammary judgment.”).
2. Analysis
Plaintiff claims thaDefendantstreament of ‘Plaintiff as a nordisabled person
‘unequivocally resulted in adeprivation’of his civil rights,[which] metamorphosed into
discrimination, deliberate indifference, cruel and unusual punishment and exéess\by the
Defendant(s) Doc. No. 84 at 2. The Court will examieach claim a# relates to 42 U.S.C.
§1983, the ADA, and 42 U.S.C. §1985.
a. 42U.S.C81983
Plaintiff's Complaint appears to allegy@o violations possibly cognizable under 42

U.S.C. 81983excessive forcandcruel and unusual punishment.



i. Excessive Force

Plaintiff asserd an excessive force claim against Defendant Cic€biestablish a claim
for excessive force in violation of the Due Process Claupegtrial detainemust show that
the force used was applieahaliciously and sadistically to cause haand not ‘in a goodaith
effort to maintain or restore discipliné.Baez v. Lancaster Cnfy2011 WL 4948891, at *9
(E.D. Pa. Oct. 18, 2011ruentes v. WagneR06 F.3d 335, 347 (3d Cir. 2000n making this
inquiry, courts consider five factors: “(1) the need for the application of the;fq®) “the
relationship between the need and the amount of force that was used;” (3) “tlieEie
injury inflicted;” (4) “the extent of the threat to the safety of staff and tes)as resonably
perceived by responsible officials on the basis of facts known to them;” and y®ffarts
made to temper the severity of a forceful respon$#itley v. Albers475 U.S. 312, 321
(1986).

Here,Plaintiff's excessive force claimgainst Defendd Cicchiappears to refer to two
separate incidents. Firglaintiff alleges that he was handcuffed and forced to walktaps by
“custody staff’even though Plaintiff had severe injuries that made walking up stairs very
painful* SecondPlaintiff states that he was later dragged down the stairs by “custody staff”
afterhe passedut and suffered injuries when his body slammed against the iron stairs.

The record demonstrates that Plaintiff has failed to put forward sufficiglgree upon
which a reasonabley could rely in finding in his favaregardingeither incident First,
Plaintiff makes no showing that Defendant Cicchi direcke@w aboutpr was personally
involved in either actionSee Iqbal556 U.S. at 676 (requiring an “official’s own actions”

violate the Constitution)FurthermorePlaintiff fails to cite to any part of the record which

4 Plaintiff admits that he has made “no claim of excessive force against BafeDEG.” (Doc. No. 66,
Defendatis Statement of Material Facas$ 11).



would support an inference that prison officials brought him up the stairs for any relason ot
than maintaining order or down the stairsdalpurpose other than providimgedical
treatment. Finally, Plaintiff's briefs arevagueand failmeetthe burden imposed on a non-
movant under Federal Rule of Civil Procedurd®6itespecificissues omaterial fact Orsatte
71 F.3d at 484 (hon-movant must point to concrete evidence in the reEordje reasons set
forth above, summary judgment will be grante@achdefendants favor.

ii. “Cruel and Unusual Punishmémind “Deliberate Indifference”

Plaintiff alleges cruel and unusual punishment as well as deliberate ieddéein the
provision of medical careThe right of a pretrial detainee to adequate medical care is protected
by theDue Process Clauseot the Eighth Amendmentee City of Reere v. Mass. Gen. Hosp
463 U.S. 239, 243-45 (1983Montgomery v. Rgyl45 F. App'x 738, 739 (3d Cir. 2005)
(“inadequate medical treatment of a federal pretrial detainee is analyzed pursbharidte t
Process Clause”)Theproper standard for examing claims of inadequate medical treatment is
to determiné'whether the conditions of confinement (or here, inadequate medical treatment)
amounted to punishment prior to an adjudication of guMontgomery 145 F. App>at 740
(citations omitted and parenthetical in origin&8gll v. Wolfish 441 U.S. 520, 535 (1979
(“detainee may not be punished prior to an adjudication of)gullt examining the conditions
of confinement, “the court must decide whether the disability is imposed for the @afpos
punishment or whether it is but an incident of some other legitimate governmentalegurpos
Bell, 441 U.S. at 538. “Absent a showing of an expressed intent to punish on the part of the

detention facility officials, that determination generally wilifwn whether [it has] an

5 “[T]he due process rights of a [ptaal detainee] arat leastas great as the Eighth Amendment protections
available to a convicted prisonerMontgomery 145 F. App>at 740. Therefore, the Court’s construction of
Plaintiff's “cruel and unusual” and “deliberate indifference” claims as Doed3s claims do not prejudice Plaintiff.



alternative purpose . . . and whether it appears excessive in relation to [that] pulgose.
“Thus, if a particular condition or restriction of pretrial detention is reaspmalalted to a
legitimate governmental objectivé does not, without more, amount to ‘punishmentd’

Here,Plaintiff claims, inter alia, thatDefendant CFG could have “easily ceased” his
medical problems sooner, should not have released him into general population, should not have
placed him in &ell with two other detainegand acted witHdeliberate indifferenceby not
requesting all of his medical records. (Doc. Na.Béfendant’'s Statement of Material Faets,
11). However,Plaintiff does notllege orshow that anyctionor mistakewasdone for the
purpose of punishing hinPlaintiff alsodoes not allege or show that any of these actaried
a legitimate purpose, such as conserving cell space and making professionahjisdgrthe
medical care of a detainee, nor does he allege or shoarthhhrmwasexcessive in relation to
anylegitimate purpose Finally, Plaintiff alsofails to provide anyelevantcitation to the record
in support of this argumenBeeOrsatte 71 F.3d at 484 (non-movant must point to concrete
evidence in the record)For the reasons set forth above, summary judgment will be granted in
each defendard favor.

b. Discrimination UnderTitle 1l of the ADA

To succeed ondiscriminationclaim under Title Il of the ADA, Plaintiff must establish
that:“(1) he is a qualified individual; (2) with a disability; (3) he was excluded fraticjpation
in or denied the benefits of the services, programs, or activities of a publg entitas
subjected to discrimination by any such entity; (4) by reason of his digdbNtuhammad v.
Dep't of Corr, 645 F. Supp. 2d 299, 313 (D.N.J. 2008).

For the purposes of this Opinion, the Court will only address the third and fourth criteria

Here,Plaintiff stategshatDefendarg providednadequate medical attentiby denying his



requests for certain accommodations, such as a sglgsant cellacaneandwritten
restrictions (Doc. No. 84, 8-11). Plaintiff also claims that Defendants should have provided
him with unrequested accommodations, such as elevatoridsat 10).

Here,Plaintiff hasnot sufficiently shown or allegethatany allegecderrors causetlim to
be excluded fronthe benefits of my specificservice, program, or activity recognized under the
statute SeeDouris v. Bucks County Office of Distristtorney 2004 WL 1529169 at *8
(E.D.Pa. July 6, 2004) (ADA does not compel defendants to provide accommodation of his
choosing; instead, plaintiff most show exclusion frogpacificprogram or benefit Plaintiff
also does not shothatanyof theallegedfailuresprevented him from accessing dmnefits or
programsecausef his disability. SeeThomas v. Penn. Dept. of Cqrél15 F. Supp. 2d 411,
426 (W.D. Pa. 2009) (finding that plaintiff failed to state a claim under ADA bethese
exclusion from benefits did not occur dueptaintiff's disability). Finally, Plaintiff does not
meet his burden as a non-movamprovide citations to the record which would support a
finding thathe wagprecluded from participating img serviceor that he was discriminated
against dued his disability Orsatte 71 F.3d at 484.

Plaintiff also fails to showthatDefendantCicchi directed or was personally involved in
any relevant incidentSee Iqbal556 U.S. at 676 (“official’s own actions” musblate the
Constitution).

For the reasons set forth aboléaintiff has failed to showiscrimination under Title Il
of the ADA as to any defendarnd judgment will be entered in favor of each defendant.

c. Conspiracy under 42 U.S.€.1985(3)
42 U.S.C. § 1985 provides a cause of action for individuals deprived of their federal

rights by conspiraciesRogin v. Bensalem Townshfil6 F.2d 680, 696 (3d Cir. 1980). The



elements of a § 1985(3) claim are the following: “(1) a conspjr@jyfor the purpose of
depriving, either directly or indirectly, any person or class of persons ofjtia¢ grotection of

the laws, or of equal privileges and immunities under the laws; and (3) an atherdnce of
theconspiracy(4) whereby a person is injutrén his person or property or deprived of any right
or privilege of a citizen of the United Stateszarber v. City of Paterso40 F.3d 131, 134 (3d
Cir. 2006) (internal quotations and citations omitted).

Here,Plaintiff appears to claim thaertainindividuals violated 42 U.S.C. § 198y
conspiring to featPlaintiff as a “nordisabled” persoim order to “derail” his lawsuit against
MACC'’s “sisterbrother” facility, Somerset County Jail. (Doc. No. 84 at 13). Plaintiff does not
state that any dehdant engaged in these actions for the purpose of depriving him of equal
protection or equal privileges and immuniti€eeDrake v. Muniak2014 WL 1665045, at *7
(D.N.J. Apr. 24, 2024(“With respect tgpurpose] a claimant must allege some raaal
perhaps otherwise class-bas@dyidiously discriminatory animus behind the conspirators' action
in order to state a clain).” Plaintiff alsofails to show thaany parties entered into actual
agreement to violate his rightSeeBobo v. Wildwood Pulsch. Bd. of Educ2014 WL
2215935 (D.N.J. May 28, 2014) (42 U.S.C. § 1985(3) clara$predicated on the existence of
a conspiracy); Suber v. Guinta902 F. Supp. 2d 591, 609 (E.D. Pa. 2QpRintiffs must allege
actionsthatsupporta reasonable inference of an agreemefinally, Plaintiff fails to state with
the required specificity which individual defendants were part of the allge@mendr what
stepsany defendantook in furtherance of thegreement SeeFed.R.Civ.P. 56 Therefore,

summary judgment will be granted in favor of each defendant.



CONCLUSION

For the reasons set forth above, both motions for summary judgntiegtanted.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.
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