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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

STATE OF NEW JERSEY,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION, AND MARK
MAURIELLO, ACTING
COMMISSIONER, NEW JERSEY
DEPARTMENT OF ENVIRONMENTAL
PROTECTION,

Plaintiffs, : Civil Action No. 09-5591 (JAP)
2

UNITED STATES ARMY CORPS OF
ENGINEERS, LIEUTENANT COLONEL :
THOMAS TICKNER, as District :
Commander of the Army Corps of
Engneers Philadelphia District, and
JO-ELLEN DARCY, as Assistant :
Secretary for Civil Works, United States :
Army Corps of Engineers,

Defendants.

DELAWARE RIVERKEEPER
NETWORK, the DELAWARE :
RIVERKEEPER, DELAWARE NATURE :
SOCIETY, NATIONAL WILDLIFE
FEDERATION, NEW JERSEY
ENVIRONMENTAL FEDERATION,
CLEAN WATER ACTION,

Plaintiffs, : Civil Action No. 09-5889 (JAP)
v, . OPINION

UNITED STATES ARMY CORPS OF
ENGINEERS, JOHN MCHUGH,
Secretary of the Army (in his official
capacity), JEELLEN DARCY, Assistant
Secretary of the Army for Civil Works (in :
her official capacity), LIEUTENANT
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GENERAL ROBERT L. VAN
ANTRWERP, JR., Commander (in his
official capacity), LIEUTENANT
COLONEL THOMAS TICKNER,
Commander, North Atlantic Division,
Philadelphia District (in his official
capacity),

Defendants.

PISANO, District Judge:

Presently before the Court is Defendamsitions to Tansferthe aboveentitled
consolidatedhctionsto the United States District Court for the District of Delawaresuant to
28 U.S.C. § 1404(a)Civil DocketNo. 09-5591, Docket Entry No. 2Civil DocketNo. 09-
5889, Docket Entry No. 13. For the reassesforthbelow,DefendantsMotions to Tansfer
aredenied

l. Background

These cases arseut of the United tates Army Corps dEngineers(*USACE” ) plan
to deepen 102 miles of the Delaware River along the New Jersey, Delaware, arytivBeians
borders (the “Project”). In order to deepen the river as contemplated by thet,Andjens of
cubic yards of sedientcontaining various environmental contaminants must be removed from
theriver bottom. Marly all of this sediment withen be deposited at disposal sites within New
Jersey.Plaintiff the New Jersey Department of Environmental Prote¢tidDEP”) alleges
that the Project violates the National Environmental Policy Act (“NEPH8,Clean Air Act
(“CAA"), the Clean Water Act (“CWA”), and the Coastal ZoM@nagement Act (“CZMA").
Plaintiffs Delaware Riverkeeper Network, the Delaware Riverkeeper, Deldveduee Society,
National Wildlife Federation, New Jersey Environmental Federadioth Clean Water Action

(collectively “Riverkeeper”) also allege that the Project violates NEPA, CAKACand



CZMA, as well as the Water Resources Development Act, the Endangered Spedies Act,
MagnusonSteven Fisherie€onservation and Management Aandthe Fishand Wildlife
Coordination Act.

On November 2, 2009, the NJDEP filed a complaint against USACE seeking a
declaration that thBroject is unlawful and anjumction enjoining the USACE from proceeding
with theProject until such time as it haesmplied withthe statutes cited above. Civil Action
No. 09-5591. On November 19, 2009, Riverkeeper filed a complaint against the USACE
seeking substantially the samelief sought by the NJDEP. Civil Action No. 09-5889. Shortly
before the NJDEP filed its complaint in this Court, the State of Delabepartment of Natural
Resources and Environmental Con(fRINREC”) filed a complaint against tHdSACE in the
United States District Court for the DistrictD&lawareseeking declaratory and injunctive relief
to prevent the Project from commencing (the “Delaware Action”). ©gll Action No. 09-821.
The DNREC cormlaint seeks relief under botaderal and Delawastate law. Both the NJDEP
and Riverkeeper have properly intervened in the Delaware Action.

On November 2, 2009, the DNREC moved inDleawareAction for a preliminary
injunction to prevent the USACE from beginning the Project. On January 27, 2010, the
Delaware District Gurt denied in part and grantedpart the DNREC motianThe Delaware
District Court Gderallowsthe first phase of the Project, which is located entirely in Delaware,
to commencéut enjoins the USACE from commencing all other phases of the Project,
including all phases in New Jersey. On February 5, 2010, Riverkeeper filed an appeal of the
Delaware District Cours Orderin the United States Court of Appeals for the Third Circuit and
moved for a stay pending appe&liverkeeper'sappeal has since been dismissed pursuant to

Federal Rule of Appellate Procedure 42(b).



On February 8, 2010, the USACE fildte instanMotions to Transfer both District of
New Jersey cases to the District of Delaware. The NJDEP and Riverkeepextogpsfer. On
March 12, 2010, this Court consolidated the District of New Jersey cases with thet afitke
parties and will now address both motions to transfer.

1. Discussion

“For the convenience of parties and witnesses, in the interest of jastitstrict court
may transfer any civil action to any other district or division where it nfiglie been brougtit
28 U.S.C. § 1404). A civil action in which an officer or employee of the United States has
been named as a defendant may be broughtyiwliatrict in which (1) a defendant in the action
resides, (2) a substantial part of the events or omissions giving rise toitheotarred, or a
substantial part of property that is the subject of the action is situated, or (Hithigf pesides
if no real property is involved in the action.” 28 U.S.C. § 1391(e). The decision to transfer a
case pursuant to 28 U.S.C. § 1404(a) is an exercise of the Court’s discEeodumara v.
Sate FarmIns. Co., 55 F.3d 873, 878 (3d Cir. 1995). The burden of establishing that a transfer
is proper lies with the movantd. at 879. Plaintiff’'s choice of venue should not be disturbed
lightly; therefore, the movant must show “that its alternative forum is not delyuate, but
more convenient than the present forukiutson United Bank v. Chase Manhattan Bank of
Conn., NA, 832 F.Supp. 881, 888 (D.N.J. 1993) (citlrarey v. Cessna Aircraft Co., 862 F.2d
38, 43-44 (3d Cir.1988)

“There is nalefinitive formula or list of the factors to consitieshen deciding a motion
to transferJumara, supra, 55 F.3d at 879. However, the statute itself identifies three factors for
a court to consider when deciding a motion to trangfeithe convenience of the partie2y

“the convenience of the witnesses,” &)dthe interests of justice.Hudson United Bank,



supra, 832 F.Supp. at 887-88 (citirggndvik, Inc. v. Continental Ins. Co., 724 F.Supp. 303, 306
(D.N.J.1989) Derry Finance N.V. v. Christiana Cos., 555 F.Supp. 1043, 1045 (D.Del.1983In
addition to the factors set forth in 28 U.S.C. §1404(a), courts consider a variety of gnigate
public interests when deciding whether a transfer is appropriate in a givenJgasea, supra,
55 F.3d at 879 The private interests include 1) thaiptiff's preferred forum as expressed by
the original forum choice, 2) the defendant’s preference, 3) where the claen 4y tise
convenience of the parties, 5) the convenience and availability of witnesses tlamdb6ation
of books and recorddd. The public interests include 1) enforceability of the Court’s judgment,
2) “practical considerations that could make the trial easy, expeditious, or ineepeBdpthe
level of congestion in the respective forums, thg“local interest in decidingdal controversies
at home,” 5) the public policies of the forum, and Be“familiarityof the trial judge with the
applicable state law in diversity cases$d at 879-80.

As a threshold matter, this Court concludes that the NJDEP’s case could nbeeave
properly brought in the District of Delaware and therefore stearof thisaction is not proper
under 28 U.S.C. § 1404(4)The NJDEP resides in the District of New Jersey. The USACE
does not reside in either the District of New Jersey or the District of DedaWwarther, ‘a
substantial part of the evenjggiving rise to the clairhdid not occur in Delawarand”a
substatial part of property that is the subject of the actisocated in New Jersey. Tlagetion
complained of in the NJDEP complaint relates to the USACE'’s alleged failure tivéest r
sediments that will be dredged as part of deepening the main chatireDelaware River.
The NJDEPalsoalleges that the USACE is not in compliance vaittWater Quality Certificate

issued by the State of New Jersey authorizing maintenance of the ematiggtional channel

! Riverkeepedoes not dispute that its case could have been brought in the District whEeldnstead,
Riverkeeper argues that the private and public interests weigh againgrtransf



in the Delaware River and Bayrhe NJDEP contendkat the USACE is not in compliance
because, among other things, it has failed to create a strategy for mahagediment to be
dredged from the river. The property at isButhis case is located in New Jersey. As part of
the Project, the USACE plarto deposit millions of cubic yards of river sediment at didposa
sites located in New Jersey. The NJDEP alleges that the USACE has not arined yeguhtt
that this sediment will have on the surface ground water and air gualigw Jersey.The
NJDEP alleges that the Project may not be consistent with New Jersey’s zoastal
management program, New Jersey water quality standamdsyodersey’s State
Implementation Plan under ti@AA. The claims brought by the NJDEP are specific to New
Jersey.The fact that overlapping issues exist between the New Jersey and Delawadoesases
not render venue proper in the District of Delawageause th&lJDEP could not have brought
its action in the District of Delaware in the first instance.

Additionally, the local interests in this case weigh heaatginst transfer to the District
of Delaware.Plaintiffs allege violations dNEPA, CAA, CWA, and CZMA that if proven
would directly impact New Jsey residenta/ho have an interest in having a New Jersey court
decide the issueslhe Project contemplates disposing of milBasf cubicyards of river
sediment within the State of New Jersdlisposal of this sedimemt New Jersey has the
potential to negatively impact the soil, air, and water quality within the state.eFuté claims
brought by Plaintiffaarose in New Jersey because the clamaslve issues raised lije
dredgingof the Delaware River between New Jersey and Pennsylvaniandaetehas failed to
show that adjudicating these cases in Delaware waatldnly be proper but also more
convenient than adjudicating the cases in New Jersey. Therefore, Plaihbft€ of venue will

not be disturbed and this Court derdefendantsmotions to transfer.



The Court recognizes thtte District of New Jersey cases and the District of Delaware
case will be running on parallel tracks and thatpotential exists for inconsistent judgments in
the respective District Court3.his Court has conferred with Judge Robinson in the District of
Delaware and the parties are askedawsider consenting to the Courts conducjongt status
conferences in order to generate a case management order appropriate to boirhcasesy
involve appearig before both judges, sitting together, in New Jersey or Delaware, aemay b
convenient or necessary.

[l Conclusion
For the reasons set forth above, the Defendants’ Motmiiransfer ardenied. An
appropriate Order accompanies this Opinion.

/sl JOE. A. PISANO
United States District Judge

Dated:April 26, 2010



