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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

NEW JERSEY MANUFACTURERS
INUSRANCE GROUP A/S/O KECIA ELLIS
AND KATHLEEN BRAND,

Plaintiff, Civ. No. 10-1597

V. OPINION
ELECTROLUXHOME PRODUCTSINC,,

Defendant.

THOMPSON, U.S.D.J

This matter has come before the Court tarféiff's motion to amend the Final Pretrial
Order, (Docket Entry No. 120), which Defendant opposed. (Docket Entry No. 129). The Court,
havingdeniedPlaintiff's motionin an order dated April 19, 2013, (Docket Entry No. 143), now
files this opinion explaining iteuling.

Under Federal Rule of Civil Procedure 16, final pretrial orders may be modified “
prevent manifest injustice.FED. R.Civ. P.16(e). The moving party has the burden to
demonstrate that manifest injustice will result without amendmesntz v. Mason32 F. Supp.
2d 733, 738 (D.N.J. Jan. 11, 1999). “Four criteria guide courts in deciding whether or not to
modify a final pretrial order: (1) the prejudice or surprise in fact to the opppantyg (2) the
ability of the party to cure the prejudice, (3) the extent of disruption of the orderbffazient
trial of the case, and (4) the bad faith or willfulness of thecmnpliance.” Jacob v. Nat'| R.R.

Passenger Corp63 Fed. Appx. 610, 612 (3d Cir. 2003) (quotations omitted).
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In this case, the Final Pretriatd®r, signed by Judge Lois H. Goodman, was filed on
November 16, 2012. (Docket Entry No. 61lf)appears thabllowing the pretrial conferenge
Plaintiff learned through another caseolving DefendantCharter Oak Fire Insurance
Company a/s/o Mavruk v. Electrolux Home Products, Mo. 104351 (E.D.N.Y.)of a
potential discovery issueln the Charter Oakcase Defendant had filed a motion to enforce
collateral estoppel against the subrogating insurer be€mfsadantad prevailecgainst one
of the insurer’s subsidiaries still another casé\lewcombthat involvedhe same dryer type.
The court decided in th@harter Oakcase that since Defendant had withheld significant
discovery itemsthe Newcomlrase was not fairly presented, dhdrefore, collateral estoppel
did not appy.*

Plaintiff first brought this issue to the Court’s attention in a letter dated December 2
2012. (Docket Entry No. 85)As the discovery dispute was pending before Judge Falk in
another casd\ew Jersey Manufacturers Ins. Grp. a/s/o Lidavlowskiv. Electrolux Inc., No.
10-1952 (D.N.J.), and both partiesrored waitingfor Judge Falk’s decision, (Docket Entry Nos.
85, 86), the Court entered a letter order on January 3, 2013 agreeing to let Judge Falkheesolve t
issue (Docket Entry No. 87).

By April 9, 2013, however, no such decisioed beernssuedin thePawlowskicase
(Docket Entry No. 120)Due to the rapidly approaching April 22, 2013 trial d&ejntiff filed
a letter asking the Court to resolve the mditepemitting Plaintiff to amend the Final Pretrial

Order to add Brian Ripley (“Ripley”), one of Defendant’s design engineeesiraal witness.

! As the full case name was not provided to the Court, thisisasterred to as theNewcomb case.
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(Id.). Ripley’'s deposition transcript was one of the eight items allegedly withheld @hidueer
OakandPawlowskicases:

Plaintiff contends that manifest injustice will result if the Court denies Plaintiffisasq
to amend thé&inal Pretrial @der to include Ripley as a witness or, alternativielypermit
Plaintiff to readRipley’s deposition testimony at trialAccording to Plaintiff, Ripley’s
significance as a witness relatesis testimony concerning certain li@sting conducted in
2008. Plairtiff contendsit was not only unaware stichlint testingdespite requesting such
information during discovery, biiaddeclined tanakeadditional discoveryequests concerning
lint testingafter Defendars Rule 30(b)(6) witness represented that no such tests had been
conducted.

Plaintiff makes essentiallyvo arguments.First, PlaintiffcontendghatDefendant was
obligatedto disclose the 2008 lint test in responséljdRequest for Production No. 29, which
sought information concerning any testing “of any defects or allegedtsi@i®olving the
accumulation of lint within the chambers and/or partitions within the body of théispeake
and model of the Electrolux clothes dryer subject to this action;” and (2) Intempdéo. 10,
which asked for information concernisgudies “pertaining to the accumulation of lint within the
chambers and patitons of the specific make and model of the Electrolux clothes dryer that it
(sic) subject to this action.” (Docket Entry No. 133). Therefore, accordingitati®)

Defendant improperly withheld evidence of the 2008 lint testnaatifest injustice will result if
Plaintiff is denied the opportunity to present Ripley’s testimony at trial.
The Court disagreesAs a preliminary mattethe Court notethatboth Interrogatory No.

10 and Request for Production 29 seek only informatetaining to “the specific make and

2 The deposition of Ripley was taken on June 1, 2012 in anotherStage Farm Gen. Ins. Co. Electrolux Home
Prods., No. EC053578(Cal. Sup. €). (Docket Entry No. 133).
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model” of the dryer at issue in this case. Although Plaintiff contends that the drybe 2008
testand the dryer at issue in this case involve the same ball-hitch design, it is ntd thea
Court that all dryers that employ a bhitch design areecessarilyf the same make or model
as all other such dryers. In particular, the Court notes the disagreemennbRelavetff and
Defendant about whether the 2008 tedt, which waperformed on aelectric dyer, is relevant
to the presemmnatter which involves a gas dryer. (Docket Entry Nos. 133, 138).

Furthermorelnterrogatory No. 10 is limited to information pertaining to testing of
“defects of alleged defects(Docket Entry No. 133). The segments of Ripley’s deposition
testimony that were submitted to the Cobdwever, do nosuggesthat the teshg was
conducted due to any defect or alleged deféseeRipley Dep., Docket Entry No. 141, Ex).A
Insteadjt appearghatthe 2008 lint test involved “placing lint around the electric heater in the
proximity of the coil to see if there was ignitidn(Id. at 82:13-1% As such, Plaintiff has o
shown that evidence of the 2008 lint tesisresponsive to Interrogatory No. 10, which was
limited to tests pertaining to defects or alleged defdntsum, Plaintiff has natstablishedhat
Defendant withheld information properly sought through Interrogatory No. 10 or Request for
Production No. 29 and that manifest injustice will, therefore, result if the FHietldP Order is
not amended to include Ripleg a witness

Second, Plainff argues thaDefendant was obligated to prepare Carl King, Defendant’s
Laundry Safety Engineer and Corporate Designee, to testify accuedalgling the 2008 lint
testbecause he was a Rule 30(b)(6) witndas.eaching this conclusioRJaintiff cortends that
Defendantvas requiredo prepareKing to testifyabout the testing because théiec®required
King to testify about (1) “the design of the dryer at issue in this matter, andesign of the

model family involved in this matter;” (2) “any dga changes, improvements or enhancements



concerning the model family at issue in this matter;” (3) “the maintenance of thet family of
dryer at issue;” and (4) “the operation of the family model of dryers wigiply 0 the dryer
involved in this matter.” (Docket Entry No. 138\ccording to Plaintiff, Defendant was
obligated to correct any error iKing’s testimony after the depositipand herefore, when King
testified that he knew of no sutiht tests, Defendant was obligated to disclose the ROD&st
to Plaintiff.

Again, Plaintiffhasfailed toshow that manifest injusticeill result if the Final Pretrial
Order is not amended/Vhile “[tlhe organizationaéntity has the duty to designate, produce, and
prepare [a] Rule 30(b)(6) depamt,” that duty is limited to information “called for by the
deposition notice.”In re Neurontin Antitrust Litig.2011 WL 253434, at *6-7 (D.N.J. Jan. 25,
2011). Here, the Court cannot say that the four categories listed in the Rule 30(b3€5) noti
obligated Defendant to prepare King to testéibputlint testingat all Furthermore, the
reasonableness witerpreting the Rule 30(b)(6) notice to include the 2008 lintisesirther
undermined by the fact that it istndear that the 2008 lint testhichwasapparently conducted
on an electric dryeis relevant to a proceeding involving a gas dryer. (Docket Entry Nos. 133,
138). As such, the Court finds that Defendant did not withhold information it was obligated to
disclose during discovery, atigus, the Court finds that Plaintiff has not metigsvyburdenof
establishing manifest injusticd-or the foregoing reasons, Plaintiff's motion to amend the Final

Pretrial Order is denied.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

DATE: April 22, 2013



