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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SHEET METAL WORKERS’
INTERNATIONAL ASSOCIATION
LOCAL UNION 27,

Civil Action No.: 10-01873FLW)

~— e N

Petitioner OPINION
V. )
)
MAIN LINE MECHANICAL, INC. )
AND LEONARD SANTOS )
)
Respondents. )

WOLFSON, United States DistrictJudge:

PetitionerSheet Metal Workers’ International Association Local Union “Prefitionet
or “Local 27”) initiated this actiomagainstMain Line Mechanical Inc. (Main Lin€’) and its
majority owner Leonard Santos (“Santgs’collectively, ‘Respondest) to enforce a labor
arbitration awardbtained againg¥lain Line by Local 27’s sister localinion, the Sheet Metal
Workers’ International Association Local Union 19 (“Local 19Bresentlybefore the Cort are
Petitioners petition to confirm the arbration award, as weks Respondnts’ crossmotion to
vacate the arbitration awardFor the reasons set forth that below, the Caaortfirms the
arbitration awards to Main Line.
|. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

1. The Parties and theCollective Bargaining Agreements

Local 27is a Sheet Metal Workers’ International Associatiooal labor organization

with its principal office in Farmingdale, New Jerseand isa party toa collective bargaining
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agreement (“CBA”)"“Local 27 CBA”) with employers within its jurisdictioaf several counties
in New Jersey The relevant.ocal 27 CBA covers the periatlne 1, 2009 to May 31, 2012.
(SeeBushinsky Cert.Ex B. at p. 1) Main Lineis an employer within the meaning of the Labor
Management RelationscAwith an office and place of business at 22Bistol Pike, Bristo]
Pennsylvania.Respondentadmit that Santos & part owner and officer of botain Line and
Sands Mechanical, Inc. (“Sands’pands has an office and place of business at 228 Bristol Pike,
Bristol, Pennsylvania. SeeBushinsky Cert., Ex. E). According RespondentsiMain Line
operatesn the greateiPhiladelphia areawhich is the territory of Local 19nd Sandsvorks
“outside the territory governed by [Local 19]SdeSantos Aff. at 10

Main Lineis a signatory to &BA with Local 19 (“Local 19 CBA”). The Local 19 CBA,
which wassigned by Main Line and Santos, was in operation from May 1, 2007 through April
30, 2010. $eeBushinsky Cert., Ex. Btp.3). Local 27has neer had a contract for arbitration
with Main Line. (SeeSantos Aff.at{ 2). ThelLocal 19CBA, howeverincludes what is known
as a ftraveling contractofsclause, which states pertinent part:

When the Employer has any work covered by this Agreemehbe tperformed

outside the area covered by this Agreement and within the area covered by

another Agreement with this or another union affiliated with the Sheet Metal

Workers’ International Association and qualified Sheet Metal Workers are

available in suclarea, they may send no more than two (2) Sheet Metal Workers

per job into such area to perform any work which the Employer deems necessary.

All additional Sheet Metal Workers shall come from the area in which the work is

to be performed. . . and the Employer shall be otherwise governed by the

established working conditions of that local Agreement
(SeeSantosAff., Santos Cert.Ex. A atArticle X, Section 8atp. 11) (emphasis added)Article
XIl, Section 22 of the Local 19 CBA also provides

The Empoyer agrees that, when performing work in the territory of other Local

Unions of theMetal Workers’ International Association, the terms, conditions,

and requirements of the then existing Agreement between the appropriate Local
Union and Employers in tharea related to Funds and as established therein shall



be complied with and that failure to do so will perthi2¢ Union to take whatever
action it deems appropriate to assure compliance.

(SeeSantosAff., Santos Cert.Ex. A at p. 1§. Thus, wherany signatory to a Local 19
CBA performswork in the territory of one of Local 19's sistenions,the CBA of that

sister union controls the payment of wages, conditions of employment, and the r@mittanc
of fringe benefit contributions.

2. The Grievanceand Proceduresbefore the Local Joint Adjustment Board

On December 29, 200&nd December 30, 2009, Local 27 business agent Brian Kamp
(“Kamp”) visited a job site at theMarine Corps Reserve Center & NOSC in Fort Dix, New
Jersey, which is within Local 277sirisdiction. (SeeBushinsky Cert., Ex. Bt p. 3). Kamp
learnedMain Line wasallegedlyperforming work at the site without complying with the terms
of the Local 27 CBA (See Id. After a third visit on January 4, 2010, to whi€hmp was
accompaniedy Local 27 business managirseph W. Sykes, J{:Sykes”), Kamp and Sykes
met with Local 19fficials and confirmed thatlain Line wa signatory to the Local 19 CBA.
(See Id). On January 15, 2010, Local 19 business representative Bryar{“Bush”) went to
Main Line’s offices to speak with Santos, but Santos told him, “I'll have to talk tcamyelr.”
(SeeBushinsky Cert., Ex. G at p. 3).

On January 22, 201%ykesfiled a grievanceon behalf of Local 27 against Main Line
and Sandsvith the Local Joint Adjustment Board for the Sheet Metal Industry for Central and
Southern New Jerseyl(JAB”), which acts as an arbitrato(SeeBushinsky Cert., Ex. Btp. 1).

The grievancdorm filed by Sykegequiredthata representative of the employer be iifed.
The grievance form identifie@antos asa president and principal of Main Line and Sands,
respectively.(See Id). Main Line does not dispute receiving notice, but contends it did not

respond in any way because it did melieve there was a contractual basis tfee LJAB’S



assertion ofurisdiction (SeeSantos Aff.at I 3. Santos, however, argudsatthat he was not
sufficiently notified as to permit him toe a name party inthe present casgSeeld. at 4).

The grievance alleged\seral violations of the Local 27 CBA: Articled Sections 2 and
3, Article Il — Sections 1, 2, and 3; and Article XXXW “Integrity Clause” Sections 1 and 2.
(SeeBushinsky Cert., Ex. E at p. 1 Article |, Section 2of the Local 27 CBAcontains a lisbf
numerous activies covered by the agreemef8eeBushinsky Cert., Ex. Btp. 2). Respondents
do not argue that the activiti@s issue fall outside that listArticle 1, Section 3 provides that
“product fabricated under the terms and conditionshe$ Agreement, for delivery and/or
installation in thein the [Local27] jurisdiction or elsewhere,” as well as any products brought
into the Local 27 jurisdiction, “shall be affixed with the appropriate SMWIA Unidrmela (See
Id.).

Article Il provides

SECTION 1. No Employer shall subcontract or assign any of the work described
herein which is to be fabricated or performed at a jobsite to any contractor,
subcontractor or other person or party who fails to agree in writing to comply wit
the conditions of employment contained hergioluding, without limitations,
those relating to Union security, rates of pay and working conditions, hiring and
other matters covered herefoy the duration of the project.

SECTION 2. Subject to other applicable provisions of this Agreement, the
Employeragrees that when subcontracting for prefabrication of materials covered
herein, such prefabrication shall be subcontracted to fabricators who are in signed
agreement with [Local 27] or who pay their employees engaged in such
fabrication not less than the total beneficial wage scale for comparable shaet met
fabrication, as established under provisions of this Agreement. The Employer
will require that any supplier of spiral duct, double wall duct, fittings, and/or
redangular duct and fittings, wipprovide to them written and signed evidence of
equalization of the total beneficial wage package. The Employer will provide
written evidence to the Union upon request. Wage equalization will not be
required for spiral ducand related fittings on private work.

SECTION 3. The Employer agrees that no evasion of the terms, requirements
and provisions of this Agreement will take place. In order to prevent any device
or subterfuge to avoid the protection of this Agreement and in order to preserve



work, it is hereby agreed as followsand when the Employer shall perform any
work of the type covered by this Agreement under its own name or under the
name of anotheras a corporation, company, partnership, or any other basines
entity, including a joint venture, wherein the Employer throughofteers,
directors, partnerer stock holders, exercise either directly or indirectly, (such as
family members), management, control or majority ownersthig, terms and
conditions of this Agreement shall be applicable to all such work

In the event that all the conditions set forth in the paragraph above are et but
Agreement is not deemed applicable to the-signatoryentity, the Employer
shall be liable for all damages whichadihinclude all hours of work performed
outside the labor contract by employees of the other entity or comparshalhd
include deterrent damages which may be awardad such damages shall be
payable to the Union for appropriate distribution in marsmrsistent with the
law.

(See ldatpp. 2-3)(emphass added).Article XXXVI, “ Integrity Clause,’provides:

SECTION 1. A “BadFaith Employer” for purposes of this Agreement is an
Employer that itself, or through a person or persons subject to an owner’s control,
has ownership interest (other than a -gontrolling interest in a corporation
whose stock is publicly traded) in any business entity that engages in vtk wi

the hours, and working conditions are inferior to those prescribed in this
Agreemen or, if such business entity is located or operated in another area,
inferior to those prescribed in this Agreement of the sister Local Unfiatatl

with Sheet Metal Workers’ International, ARLIO in that area.

An Employer is also a BaBaith Empbyer when it is owned by another business
entity as its direct subsidiary or as a subsidiary of any other subsidiaig the
corporate structure thereof through a parensubsidiary and/or holding-
company relationship, and any other business entity within such corporate
structure is engaging in work within the scope of Article | hereinabove using
employees whose package, hours and working conditions are inferior to those
prescribed in this Agreement or, if such other business entity is located or
opemting in another area, inferior to those prescribed in the Agreement of the
sister Local Union affiliated with Sheet Metal Workers’ International Aission,
AFL-CIO in that area.

SECTION 2. Any Employer that signs this Agreement is covered thereby by
virtue of being a member of a muéimployer bargaining unit that expressly
represents to the Union that it is not a Badth Employer as such term is defined

in Section 1 above and further agrees to advise the Union promptly if at any time
during the lifeof this Agreement said Employer changes its mode of operation
and becomes a Bdehith Employer. Failure to give timely notice of being or
becoming a “Bad- faith Employer” shall be viewed as fraudulent conduct on the
part of such Employer.



In the eventainy Employer signatory to or bound by this Agreement shall be guilty

of fraudulent conduct as defined abowich Employer shall be liable for

liquidated damages at the rate of five hundred dollars ($500.00) per calendar day

from the day of failure to notify the Union until the date on which the Employer
gives notice to the UnionThe claim for liquidated damages shall be processed as

a grievance in accordance with, and within the time limits prescribed by, the

provisions of Article X.

(Id. atp. 31) (emphasis addedirticle X, Section Iprovides that “[t]o be valid, grievances must
be raisedwithin thirty (30) calendar days following the occurrence giving rise to tiexajice,

or, if the occurrence was not ascertainable, within thirty (30) caleddgs of the first
knowledge of the facts giving rise to the grievancgld. atp. 11). If the matter cannot be
solved through a conferendlg party raising the grievance must then give a notice of appeal to
the LJAB within thirty days of the terminatn of the procedures prescribed in Sectionld.). (

On February 1, 2010, theJAB met to consider the grievantieed by Sykes on behalf of
Local 27. GeeBushinsky Cert., Ex. Gat p. 3. Santos is also listed as a “[p]artyn¥jolved,”
together withMain Line and Sands, in the minutes of the LJAB meeti{8peBushinsky Cert.,
Ex. Eatp. 1). Main Lineand Sands- but not Santos were notified of the hearing by certified
mail, facsimile, and regular mail, but neither participategee(ld). The LJAB determined that
all procedural requirements had been met, that the grievance was anekhlyas properly before
the LJAB for consideration.Sge Id).

At the beginning of the LJAB meetin§ykes reviewed the history of the Marine Corps
ReserveCenter project. See Id atp. 2). He stated that a settlement could not be reaalid
Main Line as povided in Article X, Section df the Local 27 CBA. The minutes of the LJAB
meetingnoted:

Employees of Main Line / [Sands] are currently working at the Marine Corps

Reserve Center & NOSC {rort] Dix located in Burlington County, NJ[,] thus
coming under thgurisdiction of [Local 27]. Main Line / Sands is the HVAC



subcontractor for Harkins Builders Inc., the General Contractor for thecproje
The charged party, [Santos], has not responded to Local 27's Request for
Information concerning his company which was sent via Fax, Certified Meil a
Regular Mail on January 18, 2010. On January 22, 2010, Local 2&gsiangly

filed a request for a [leRringalong with a copy of the Grievance Form with the
[LJAB], with copies sent to [Local 19], [Main Line], and [Sands].

(See Id).

Kamp (“Kamp”) then provided testimony of his visits to the job sité=ort Dix, New
Jersey. Kamp stated that on Deceml®r2D09, he “checked in” with Randall Gartner, the site
manageffor Harkins Builders Inc., the general contractor on the j@ee Id atp. 3). Gartner
informed Kamp “that [Main Line] / [Sands] was the HVAC contractor, with [Santos] asacd
person, but they were not on site[,]” and then provided Kamp with Santos’ contact information.
Kamp continued:

[Kamp did find Main Line / Sands [floreman Tom Ponnack, who identified
himself as a [Local 19] [m]embeRonnackadmitted that he had not called in to
Local 27’s Hall as required when performing work in another Legalisdiction.
Ponnackcould not produce a valid Union Dues Receipt, but said that he would
have it with him the next day. Before leaving the job site [Kamp] observed a
delivery truck from Ductworks Inc., a namion duct fabricator located at 434 W.
Front St. in Plainfield, NJ, dropping off a load of duct for [Main Line] / [Sands].
The truck was unloaded by Ponnaahkd four other unidentified employees of
Main Line / Sands.

[Kamp] mack a return visit to the job site the nebdy, 12/30/09. Ponnack was
again unable to present a valid Union Dues Receipt. Brian then contacted [Sykes]
to discuss the situation and to schedule a job site visit.

(See 1d).
Sykes then providethe following testimony:

On 1/4/10 [Sykes] accompanied [Kamp] on a job site visit. [Sykes] questioned
Ponnack whether he was working for [Sands] or [Main Line] and Ponnack stated
“[Main Line] and [Sands] are one in the same company.” They asked if [Main
Line] is signatory to [Local 19|and Ponnack replied “Yes.” [Sykes] gave his
business card to Tom Ponnack and requested that he have [Santos] call him.
Another Main Line / Sands sheet metal worker they questioned indicated that he
was making more than thp]revailing [w]age [rJate but he wasn’t worried about



any benefits. A Main Line / Sands plumber asked [Sykes] and [Kamp] about

what benefits he should be receivinfSykes] indicated that at the job site all

equipment, ladders and gang boxes were marked “Ma@ Mechanical.” Rich

Cattone, identifyig himself as a [Sands] [floremarequested that [Sykes] and

[Kamp] stopinterferingwith his men. At that point [Sykes] and [Kamp] were

asked by two Harkins’ employees to report to Harkins’ job trailer andvileegy

then asked to le@ the job site by Randall Gartner, Harkins’ Site Manager.

(See Id)

Sykes detailed the meeting he and Kamp had with Local 19 officials on January 8, 2010,
during whichit was verified thaMain Line was aignatoryto the Local 9 CBA, and that Sands
was not. (See Id). Sykes and Kamp were provided with copies of the cover sheets and the
signature page of the Local 19 CBA, “both signed by [Santos] of [Main Lir{&ke Id). Sykes
stated that'an acceptable resolution was poged during the 1/8/10 meeting witlocal 19
official.” (See Id). The resolution would require Main Line’s work force to consist of two
Local 19 members in good standing, with the remaining crew coming from Locale?&’sal
list, andthat all duct wald be fabricated at a union signatory shop at Local 27’s current rate of
pay. (See Id). Local 19 agreed to take the resolution to Main Line, but as of¢beuary 1,
2010 hearing date, Local 27 had received no response to the proposed resofbsgoid.). (
Local 19 officials also told Local 27 representatives that Tom Ponnack, the foremanjain, the
had been suspended from Local 19, and thus was not in good stargkedd &t p. 4).

Local 27 introducel several pieces of evidende the LJAB the cover sheets and
signature pages of thecal 27 CBAthatcontain Santossignaturesthe Local 27 CBA to which
Mine Line is a signatorythe New Jerseyublic works contractor registration filed by Sarligt
shows Santos as 70% owner and presidénfands;a job listing from Construction RAta

Company detailing the Fort Dix project and identifying Harkins Buildecs as the General

Contractor;the Local 19 CBA’s integrity clause and articles addressing subcongraet



business listingor Sands with identifies Santos as the principal, and contains the same address,
phone number, and fax number for both Main Line and Sandsrporate information document
from the Pennsylvania Department of Statel#stiaing Santos as Main Line’sgsident;‘Local

27’'s Request for Information to [Santos] and [Main Line] dated January 18, 2010 [whigh] wa
sent via Certified Mail, Regular Mail, and Fax to insure compliance with the [RGc@BA][;]”

and “an estimate of lost wages and benefits omptbgct basedma Local 27’s contractor’s bid

to Harkins.” (See Idatpp. 3-5. The estimate listed “[ttal shop hours” at 972.48, and 4thl

field hours” at 2,428.97, with the total hours be®)d01.45. At a “[t] otal [p]Jackage” & $71.47

per hour, the estimattated that Local 27 members had lost wages and benefits in the amount of
$243,101.62. See Idatp. 4).

A LJAB memberasked if the company on the job site was Sands or Main L3y&es
stated that contract documents between Harkins and Main Line / Sands weltdentd be
obtained througlan open public records requestSee Id). In response to a different question,
Sykes explaiad that while Fort Dixakes no stance on union won-unioncontractors Main
Line wasstill required to fabricate at anion shop under both tHeocal 27 CBA and Local 19
CBA. (See Id) Sykes explainethat“[Main Line] is a Local 19 Signatory Contractor [and
thus]Main Line would be obligated to fabricate the duct at Local 27 wage rates, \whgob tis
located, andvould be obligated to install the duct with caarying sheet metal workerg3ee
Id.). Other LJAB members asked questions, wKiamp and Sykes answered.

Q: How far has the project progressed?

A: The main building is 25% roughed in. The project is scheduled for completion

by August 2010.

Q: What are the differences between Local 27’s and Local 19’s Integrity

Clauses?

A: They are similar.
Q: Are we sure that the shop hours would have gone to a Local 27 contractor?



A: Yes.[Sykes]stated that the 8ifor the mechanical part of the job was due June
26, 2009. Harkins was awarded the project contract in August 2008. A Local 27
signatory shop who bid on the project would have been awarded the mechanical
part of the job if Main Line had not used theonaunion company [Sands$pr

pricing their bid.

Q: How is Local 19 handling [Main Line]?

A: At this time Local 27 has no knowledge of a grievance being filed by Local 19

Q: What damages can the [LJAB] seek?

A: Local 27's CBA Article Il, Section &llows for deterrent damages. Atrticle

XXXVI “Integrity Clause” Section 2 allows for liquidated damages of $500/day,

which would start on December 29, 2009.
(See Idatp. 5).

3. The LJAB Finds Main Line in Violation of the Local 27 CBA

The LJABthen feld their vote on the charges against Main Li(eee Id). All LJAB
memberdound Main Line had violatedrticle I, Sections 2 and 3; Article Il, Sections 1, 2 and
3; and Article XXXVI, “Integrity Clause”Sections 1 and &f the Local 27 CBA (See Id).
Three separate motions wetteen made, seconded, and unanimously approved, finding that
Local 27 was entitled t0$243,10162 in lost wages and benefits; $24,310.16 in deterrence
damages as provided for in Article I, Setti; and, as providkin Article XXXVI, “Integrity
Clause” Section 2, liquidated damages of $500 per calendar day from December 29, 2009
forward, which was $16,500 as of the day of the meetBeg (d atpp. 56). In its February 17,
2010decision, the.JAB found that Main Line, “being a [Local 19] [s]ignatory ¢otractorwith
[Santos], Presidenfhad] subcontracted [Sands], a nsignatory[c]ontractor with [Santos],
[p]rincipal, for work being done at the Marine Corpss&ee Center & NOSC at Fort Dix,

NJ[,]” and thus had violated tlabovearticles of the Local 27 CBA(SeeBushinsky Cert., EX.

Catp. 1). The LJAB concluded its decision by quoting language from Article Xp®&oof

10



the Local 27 CBA, which provides, “Except in the case of a deadlock, a decision of a [LJAB
shall be final and binding'” (See Id at p. 2.

4.The Present Case

On April 13, 2010, Petitionerinitiated this actionto confirm theLJAB'’s arbitration
award. GeePet'rsPet. ToConfirmat § 1. In addition to seeking theward 0f$243,101.62 of
lost wages and benefits and $24,310.18edérreh damages, Lad 27 is also seekingjuidated
damagesof $500.00 per calendar day from December 29, Z668ard to the return date of this
[m]otion in the amount of $63,000.00 and interest in the amount ofi48.92 through the
return dateof this [mjotion, continuing until [MainLine] is in compliance.(See Idat T 10. In
total, Local 27 seeks the entry of a judgment in the sum of $349,859.90, as reglba@asable
attorney’s fees andosts pursuantto 29 U.S.C.88 1132(g)(2) andb02(g) of the Employee
Retirement Income Security Act of 1974 (“ERISA"fSee Idat 1f 10, 13. On May 3, 2010,
Respondentsiléd an answer to thpetition (SeeResp’ts Answer) in which they assereleven
separate defenses, as well as an affidavit of S&8eeSantos Aff.)anda brief in oppositiorto
the petition (SeeOpp’n Br.). On June 8, 2010Retitionets filed a reply brief (SeePet'r's Br.)
On June 24, 201Respondentfiled a sufreply brief (SeeResp’ts Reply Br.). Respondents
also filed acrossmotion to vacatehe arbitration awardn June 24, 2010(SeeResp’t's Cross
Motion). On July 28, 201(Retitionerfiled a letter brief in oppositioto the crossnotion to
vacate. (SeePet'r's CrossMotion Opp’nLetter Br.). On August 3, 2010, Respondents filed a
reply briefto Petitioner’s briefn opposition to the crossiotion to vacate. SeeResp’t’'s Cross

Motion Reply Br.). For the reasons that folloRegtitionels petition to confirm the arbitteon

! The LJAB mistalkenly cited Article X, Section 2 as the source of the langudgee (
Bushinsky Cert., Ex. C. at 2).
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award is grantecs toMain Line, but denied as to Santos; Respondents’ araggn to vacate
is denied’
. STANDARD OF REVIEW

When parties to &BA agree to settla dispute through arbitratiothe Court’sreview of
the resulting decision of the arbitrator is “extraordinarily limiteé&e Dauphin Precision Tool
v. United Steelworkers of Amerjc288 Fed. Appx. 219, 222 (3d Cir. 20@®eiting Major League
Baseball Players Ass'n v. Garyé32 U.S. 504, 50€2001)). ‘We do not review the merits
the decision or correct factual or legal errotd. (citing Garvey 532 U.S. at 509Major League
Umpires Ass'n v. Am. League of Profl Baseball ClB&/ F.3d 272, 279 (3d Ci2004)).
Rather, this Courtrfiust enforce an arbitration award if itdased on an arguable interpretation
of the collective bargaining agreement, and we may only vacate an award if iiredyen
unsupported by the record or if it reflects a ‘manifest disregard’ ofgreement.”ld. at 22223
(quoting Exxon Shipping Co. v. Exxon Seamen's Uniéh F.3d 1287, 1291 (3d CiL996)
(quotingNews Am. Publ'ns, Inc. v. Newark Typographical Union, Local 208 F.2d 21, 24
(3d Cir. 1990)).In other wordsunless the “arbitrator's decision is wholly unsupported by the
agreement'lain language or the arbitrator fails to adhere to basic principles of contra
construction[,]” acourt is not permitted to overturn that decisioGacace Associates, Inc. v.
Southern New Jersey Bldg. Laborers Dist. Coydd. 3:07cv-5955FLW, 2009 WL 424393
*3 (D.N.J. Feb. 19, 2009 (citing News Am. Publications, Inc., Daily Racing Form Div. v.

Newark Typographical Union, Local 10321 F.2d 40, 41 (3d Cir. 1990Exxon Shipping

2 Respondents argue that Petitioner taéled to allege or show a basis for federal

court jurisdiction. (SeeResp’t's Crosdviotion Reply Br at 5). The Courtdisagrees. Petitioner
has properlyemonstrated that this Colmdssubject mattejurisdiction overthis suitpursuant to
Section 502(e) and (f) of thERISA, as well as under Section 301 of the National Labor
Relations Act, 29 U.S.C. § 18% g Based on the Court’s jurisdiction, nhay confirm the
arbitration award pursuant to Section 9 of the Federal Arbitration Act, 9 U.S.C. § 9.

12



Company v. Exxon Seamen's Uni@&1 F.Supp 1379, 1384 (3d Cirl992)) This Court's
obligationis to “uphold an arbitrator's judgment if the decision, on its face, was drawn from the
parties' agreement or is remotely based on reasonable contractual interprelat (citing
United Trans. Union Local 1589 v. Suburban Transit Cdsfr.F.3d 376, 379 (3d Cir. 1995).

However whenexaminingthe arbitrability of an issugea court shouldhot give deference
to the arbitrator's decision, and instead shotitdlependentlyreview the agreement” and
“exercise plenary review to deteine whether the matter is arbitrableSeelnternational Union
of Bricklayers And Allied Craftworkers, Local\b Banta Tile & Marble Co., In¢.344 Fed.
Appx. 770, 772 (3d Cir. 2009) (quotimgcKinstry Co. v. Sheet Metal Workers' Int'l Ass'n, Local
Union No. 16 859 F.2d 1382, 1385 (9th Cit988) (citation omitted)) see alsoU.S. Small
Business Admin. v. Chimicle$47 F.3d 207, 209 (3d Ci2006) (stating thawvhether a party has
agreed to arbitrate is a legal question whietuiresplenary review). Additionally, “where one
of the parties seeking arbitration is not a signatory to the underlying agmeearfurther step is
added to the inquiry. Before the presumption of arbitrability can apply, thsigoatory party
must show that the signatoriegended it to derive benefits from the agreeniemd. (quoting
McKinstry, 859 F.2dat 1384). When the nesignatory shows such interand “where the
arbitration clause is susceptible to the interpretation that thesignatory has the right to
enforce these benefits, then arbitration is prop#t."(quotingMcKinstry, 859 F.2d at 1384-85).
[ll. DISCUSSION

Local 27 seeksconfirmation of the LJAB’s arbitration award, as well as additional
liuidated damages armttorney’s fees and sts. Respondntsraise several defenses to the
enforement of the arbitration award, including that the matter was not properlylijestsof

arbitration because no contrdot arbitration existed betweeRespondentand Local 27 that

13



judgment should not be enteragainst Santos because he was not made a party to the arbitration
and no award was entered against him, andtkigagrievancevas untimely becauséthe facts
upon which the grievance is based were known to [Local 27] far in excess of 30 days thor t
filing of the grievance.” $eeSantos Aff. at { 5).

A. The Local 27 CBA's Traveling Contractors Clause is Clear and

Unambiguous and Requires Main Line, When Working Within Local 19’s
Jurisdiction, to Comply with the Terms of the Local 19 CBA.

Locd 19 brought the dispute before the LJAB by invoking the grievance and arbitration
provisions of the Local 19 CBAMain Line is not a signatory tthe Local 19 CBAand argues
that Local 19 had no right to bring the dispute. Howevayeting contracts clauses, which
areincluded inCBAs to corfer rights to unions that are not parties to the agreement containing
the clauseare common in the construction indust§eelnternational Union of Bricklayers and
Allied Craftworkers, Local 5 v. Banta Tile Marble Co., Inc, 344 FedAppx. 770, 7743d Cir.
2009) citing McKinstry, 859 F.2dat 1389; Trustees of the National Automatic Sprinkler
Industry Pension Fund v. Fairfield County Sprinkler Compa?d3 F.3d 112, 116 (2d Cir.
2001)) The Third Circuitrecently analyzethe applicability oftraveling contractorslauseso
arbitration procedures brougby a plaintiff that did not ve a CBA with the defendaint Banta
Tile, 344 Fed. Appx. at 7745. BantaTile is very similar to the facts of this casad support
this Court’s decision that it was wholly proper for the LJAB to hear and adjedilcatmerits of
Local 27’s grievance againstain Line.

In Banta Tile the defendantatile installation company hadterminated it<CBA in 2006
with plaintiff Local 5, aBricklayers and Craftworker§'BAC”) local union representingle
workers within its jurisdicbn. Id. at 771.The defendant remained a signatéoya CBA

between an association of tile contractors amother BAC local unignLocal 1 I1d. In 2004,a
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successor agreementwhich contained draveling contractorglauseand was binding othe
defendant —was negotiated betweehe associatiorand Local 1 Seeld. The traveling
contractorsclause required signatory employers “to comply withe terms of any other
Bricklayers Local Union standard agreement wheanding] union members outside the
Philadelphiaarea to work.” Id. at 771. Approximatelyonemonth after the CBA between the
defendant and Local Bad beerterminatedlocal 5discowered that employees of the deflant
were working in itgurisdiction Id. ThereafterLocal 5filed a grievanceallegingthe defendant
had violated thetraveling contractorslause found in the Local 1 CBAwhich led to an
arbitration that concluded ihocal 5's favor. Seeld. The defendant attempted #twvoid
enforcement of the arbitration award by claiming that Local 5 had impébigigsvoked the
terms of its own CBAwhich had previouslpeenterminated.See Idat 772.

A district courtgranted ammary judgment tdocal 5, and the defendant appeal8de
Id. The Banta Tile court, in affirming the district cous’ ruling, predominatelyrelied on
McKinstry, 859 F.2d at 1386.

In McKinstry, the Ninth Circuit held that a “traveling contractors” dausimilar

to the one at issue in this case, “was clearly intended to extend certain direct and

indirect benefits to workers other than those represented by [the local uni

which was the signatory].” Accordingly, the Ninth Circuit held that a sister, non-

signatory union, such as Local 5 in this case, could bring a grievance against the

employer that had operated outside the area governed by the agreement.
Id. at 774 (citations omitted)The court explained that Local 5 had shown tkiz¢ agreement
was clearly intended to convey benefits to unions besides those who were represehied by t
union which signed the agreemigfitand thud_ocal 5 even though it was a naignatoryparty

to the CBA between Local and the defendant, was permitted to invatseeown CBA’s

arbitration clauseld. at 775.
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Here, the same result follows. The traveling contractors clautiee Locall9 CBA
dictatesthat signatory employersvhen performing workhat requires more than two sheet metal
workers“within the areaovered by another Agreement with this or another union affiliated with
the Sheet Metal Workers’ International Association. shall be otherwise governed by the
established working conditions of that local Agreenierfturther, the agreement also reqgir
signatory employers, when performing work in the territory of one of Local i8&r sinions,
comply with the “terms, conditions, and requirements” of the eagemt between that sister
union and employers in that jurisdictionMain Line agreed to bedond by the terms of the
Local 19 CBA, which clearly and unambiguousligtates thathe CBAs of Local 19’s sister
unionscontrol when Main Lingerforms workin their jurisdi¢ions. As inBanta Tile here he
Local 27 CBA'straveling contractors clauseasclearly meanto conferbenefits pon its sster
unions. ThereforehecauseMain Line wasworking inLocal 27’sjurisdictionin violation of the
Local 19 CBA it was proper for Local 27 to invoke tlgeievance andrbitration clause of its
own CBA?®

B. The Grievance Procedure was Properly Followed

Respondentsssert that the LJAB “lacked jurisdiction according to the terms of the
contract because [Local 27] had knowledge of the facts concerning the allegasilber @fgo
long before thirty days prior to the filing of the grievancéResp’ts Answer atp. 45). The
Local 27 CBArequiresgrievances to beaised“within thirty (30) calendar days following the
occurrence given rise to the grievance, or if the occurrence was not ascertairthbiethinty

(30) calendar days of the first knowledge of the facts given rise to theagde.” (See

3

Petitioner arguethat Respondents’ crossetion to vacate arbitration award was
“procedurally untimely ath substantively deficient.” SeePetitioner'sCrossMotion Opp’n
Letter Br. at 1) As a result of this Court’s ruling to confirtime arbitration awardt issuesee
supra the timelines®f Respondents’ cross-motion need betaddressed
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Bushinsky Cert., Ex. Bit Article X, Section lat p. 10. If the grievance is not able to be settled
betveen the employer and the union, submission to the st follow within the next thirty
calendar days.See Idat Article X, Section at p. 10.

Respondents haveresented no evidence that Local 12ad evidence of Main Line’s
connection to the job at Fort Dix befoBykes visited the job siten Decembe 29, 2009.
Without presenting this evidence, it is clear to the Court thatgtlevance procedure was
properly followed. Approximately two weeksfter Sykes’ job sitevisit, a representative of
Local 19 went to Main Line’s office®tattemptto speak with Santos, wistated, “I'll have to
talk to my lawyer.” Local 19 then filed a propegrievarce on January 22, 2010, ahdving
given notice to Main Linethe LJAB met to consider the grievance approximately one week
later. With no contrary evidence submitted by Respondents, the timing of the grievance and the
submission for arbitration by Local 19 were both proper based on the record before the Court

C. The Imposition of Liquidated Damages was Proper

While Respondentarguethat therds no provisionn the Local 19 CBA that provides for
the impositionof liquidated damages, the Local 27 CBA does provatethe imposition of
“liquidated damages at the rate of five hundred dollars ($50p€X03alendar dafrom the day
of failure to notify the Union until the date on which the Employer gives notice to the .Union
(Opp’'n Br. at p. 4). In accordance with this provisidig tJAB concluded that Main Line was
liable for liquidated damages.For the same reasons that the traveling contractors clause
permtted Local 27 to file a grievancd, was proper for the LJAB to enforce the liquidated

damages provision of the Local 27 CBA.
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D. Respondents’ Failure to Appear lefore the LIAB

Having determined that thesue was properly before the LIAB, the Coantresss
Respondentsattacks on thesubstantive decision of the LIJABRespondentarguethat Main
Line had no connection to the job being performed at Fort Dix, did not subcontract tiEx~ort
work to Sandsn any partanddid not employ any labor in connection with the Fort Dix project.
Further, Respondenésserthat Main Line is not the @t ego of Sands Mechanicahd outlines
how the companies adissimilar. Even if Respondentsassertions are correct, our review of
this issue is extraordinarily limited and does not include the ability to correciafaerrors.
These are all issues that should have been argued befdr@AtBe Seeg e.g.,Teamsters Local
Union No. 764 v. J.H. Merritt and Co770 F.2d 40, 423 (3d. Cir. 1985) ¢iting Meat Gutters
Local 195 v. Cross Brothers Meat Packers, I1872 F.Supp 1274, 1276 n. 2 (E.D. Pa. 1974)
(“This court has recognized the principle that a party way wave its rights® oai appeahn
objection to the decision of arbitrator when the party faitedddress the objection before the
arbitrator in the first instange.National Wrecking Co. v. International D.H.Dof Teamsters,
Local 731 990 F.2d 957, 96061 (7" Cir. 1993) (“[Flailure to present an issue before an
arbitrator waives the issue in anforcemenproceeding.”).

In light of the evidence beforthe LJAB and the language of the Locar CBA, the
LJAB determined that din Ling a company ownebly Santoshad impermissiblgubcontracted
craftwork and work to be performed at Fort Dix tan8ls,a companyalsoowned by Santqshat
was alsanot a signatory tohe Local27 CBA. Thus,the LJIABdeterminedhatMain Line was
responsible for lost wages and damages, deterrent damages, and liquidated, gdhadgédsich

werepermitted by the Lo 27 CBA. The LJAB’sdecision wagppropriate.
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E. Santos was not a Partyd the Arbitration and Shouldnot have been Named
as aRespondent

While Santos wasnamed as president and principal of Main Line and Sands,
respectively, on the grievance foritled by Local 27, the LJAB’s awardias entered against
Main Line only. The LJAB found Main Line “jointly, severally and in the altexmati
responsible to pay fair and justifiable compensation to [Local 27] for lost wages ragftt b
the amount of $243,101.62 . . . as well as [d]eterrent [d]amages of $24,310.16 and [l]iquidated
[d]amages of $500 per calendar day from December 29, 2009, forward, continuing until [Main
Line] is in compliance.” Local 27 hasad the opportunity to respond to Santos’ arguntieat
he should be a named party in the lawsuit, and they have not addressed thi isulear that
Santos, who was not orddréo pay any of the damagasd appears to have never agreed to do
sq cannot be &ld liable for this award. Thus, ti@ourt’s confirmation of thearhtration award
is binding only on Main Line.

F. Attorney’s Fees are Warranted

In addition to an order confirming the arbitration awapetitionerseeks reasonable
attorneys fees and cost$etitioneris entitled to theseeks as both a matter of law and contract.
Section 502(g) of ERISA, 29 U.S.€.1132(g)(2) authorized awrds of attorney fees and costs
in any action “in which a fiduciary seeks delinquent fund contributionSée Sheet Metal
Workers Local 19 v. Keystortgeating and Air Conditioning934 F.2d 35, 39 (3d Cir. 1991);
Local 478 Trucking and Allied Industries Pension Fund v. Jayné F.Supp 1289,327(D.N.J.
1991) citations omitted)(explaining that undeg 1132(g)(2),an “[a]Jward of ... reasonable
attorneys fees is mandatory, not discretiona)y.” Additionally, Petitioner is entitled to
reasonable attorney’s fees and cgsissuant tdArticle X, Section 6 of the Loc&7 CBA, which

provides in pertinent part:
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In the event of nowgompliance within thirty(30) calendar days following the

mailing of a decision of a [LJAB]. . a local party may enforce the award by any

means including in a court of competence jurisdiction[.] . . . If the party se&king

enforce the award prevails in litigation, such patigll be entitled to its costs and

attorney’s fees in addition to such other relief as is directed by the courts.
(SeeBushinsky Cert., Ex. Btp. 12). It has been more than thirty days since the LJAB made its
decision, and Main Line by its own admission has not complied. Thus, Local 27 is entitled to
attorney fees. See McKinstry 859 F.2d at 139Qwhere CBA did not specify that only the
signatory union could receive attorneys fees, but instead “authorize[d] fee awargsevailing
‘local partyf,]”” it was proper for district court to find that the rgignatory union plaintiff was
ertitled to fees under the CBA). Pursuant to L. CivbR.2, ndater than 3@ays from the date
of the Order accompanying this Opinidtetitionershallsubmit its feeapplication.
V. CONCLUSION

Based on the foregoindRetitioners petition to confirm the arbitration award in the
amount 0f$349,859.90s grantedas isPetitionets request for attorney’s fees. Both judgments
are tobe enterednly against Main Line Consequently, Respondents’ crosgstion to vacate

arbitration award is denied.

An order will be entered consistent with thipi@ion.

s / Freda L. Wolfson
Freda L. Wolfson
United StateDistrict Judge

Dated:October 25, 2010
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