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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

IN RE JOHNSON & JOHNSON : Civil Action No. 10-2033 (FLW)
DERIVATIVE LITI GATION : Civil Action No. 11-4993 (FLW)
Civil Action No. 11-2511 (FLW)

OPINION

WOLFSON, United States District Judge:

Presently beforéhe Court is a motion to approve the final settlement reached between
Plaintiffs-shareholders and nominal Defendant J&J Corporation (*J&J”) in several consolidat
shareholder derivative actions, as well as motions to intervene and dismiss byctor ¢bjthe
settlement. Through the settlement, J&J agrees to institute corpokegmance changes and
pay up to $10 million in attorney’s fees and $450,000 in costs, subject to this Court’s approval.
For the following reasons, the Court will approve thédement and appoint a special master to
aid the Court in determining reasonable attorney’s fees and costs. The Coust tthenie
objector’s motions to intervene and to dismiss.

l. BACKGROUND
A. Overview
This consolidated shareholder derivative actionaisnerger of several suitseight

separately filed demarfutility suits®, and two suits by plaintiffs who filed demand letters with

! Calamore v. Colman, et al. No. 18¢cv-2033 (FLW);_Carpenters Pension Fund of
West Virginia v. Weldon, et al.No. 102275 (FLW); Feldman v. Coleman, et,aNo. 10
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J&J requestinginter alia, that J&J institute litigation against members of its Board of Directors
(“the Board”), but these requests were refused. | refer to these gmagpectively, as
“DemandFutility Plaintiffs” and “Demand Refused Plaintiffs.” | refer to all suitdlectively as
“the Derivative Suits.”

For a more complete factual background leading up to the fifitlgese suits, as well as
the substantive allegations of the demé&utdity complaint, the Court refers to its prior opinion
granting, without prejudice, J&J’s motion to dismiss those complaints. &itffic say here that
the DemaneFutility Plaintiffs alleged that there were “red flags,” such as Food and Drug
Administration warning letters, that should have alerted the Board about three substant
categories of alleged corporate misconduct: (a) product recalls; {lapeffmarketing of drugs;
and (9 illegal kick-backs. Those plaintiffs further alleged that J&J failed to comply with current
good manufacturing practices, referred to as “cGKIPThe DemaneFutility Plaintiffs assert
violations of Section 14 (a) of the Exchange Act, as well as brefdiduciary duty claims
against the Board. The Demand Refused Plaintiffs assert similar claims.

B. Procedural History

From February through November 2010, several J&J shareholders submitted demand
letters to the Board, demanding that the Board inva&stjgnstitute litigation, and take other
remedial action regardin@ter alia, J&J's product recalls, ofabel drug marketing, illegal kiek

back schemes, and lack of good manufacturing practices. While these letters Wweneratéss

2386(FLW); Hawaii Laborers Pension Fund v. Weldon, ef Blo. 162516 (FLW); Ryan v.
Weldon, et al.No. 10-3147 (FLW); Minneapolis Firefighters’ Relief Association v. Weldon et
al.,, No.163215 (FLW); Wollman v. Coleman, et aNo. 112511(FLW); Cafaro v. Coleman
No. 11-2652 (FLW).

2 Two of the demandutility complaints—Wollman and Cafare—also assert
violations of the Foreign Corrupt Practice Act.




of being submitted, the Demaikditility Plaintiffs filed their complaints, beginning with the first
complaint filed on April 21, 2010 and ending with the final one filed on June 24, 2010.

Meanwhile, on April 22, 2010, the Board appointed a Special Committee, along with
independent counsel, to consider the allegations of those shareholders who filed deerand lett
The Special Committee was comprised of four independent directors who had rexeeatiythe
Board around the time the Committee was formed. Althoughdimentttee initially considered
only the firstfiled demand letters, on June 15, 2010, the Board expanded the committee’s
mandate to include review of the allegations of the derfatiidy complaints, along with any
subsequentlyeceived demand letters oerivative complaints. See Report of the Special
Committee at 3.

On July 19, 2010, while the Special Committee was considering the aforesaid@iegati
three of the shareholders who filed demand letters (Leslie Katz, JEHregn and Joan Tarson)
moved to intervene in the demahfdility actions in which counsel had moved for leave to
consolidate. The demadidtility complaints were ultimately consolidated, by Order of this
Court, on August 17, 2010. In that same order, the Court appointeecasitsel the following
firms: Carella, Byrne, Cecchi, Olstein, Brody & Agnello, P.C., Morris amdrig Counselors at
Law LLC, Robbins Geller Rudman & Dowd LLP, and Bernstein Litowitz Bergé&r&ssmann
LLP. Counsel stipulated to this arrangement, agyuhlmat appointing them to a -wounsel
organizational structure would ensure that their efforts were not duplicated and tweadlise
representation of all Demastltility Plaintiffs. After the Court consolidated the demdutility
actions, the motionto intervene was administratively terminated pending the Special
Committee’s decision. The Demafdtility Plaintiffs then filed a consolidated amended

complaint on December 17, 2010. A few months later, on February 21, 2011, J&J filed a motion



to dismss that complaint.
While the J&J motion to dismiss the demdutllity consolidated amended complaint
was still pending, the Special Committee issued its report, on June 27, 2011. Thet€®mmit
recommended that the Board not pursue litigation on betialig&]J against any J&J Board
member or executive. The Board subsequently adopted the Special Committee’s
recommendation on July 11, 2011.
In addition, the Board adopted a series of internal controls designed to ensure ttat qual
control and other issues that underlay the allegations of wrongful conduct in thatiDerSuits
were reported upstream to the directors. Specifically, the Board accdme&pecial
Committee’s recommendation that the Regulatory and Compliance Committeparsled in
the following manner:
[The Committee should be] authorized to retain outside expert
consultants, to assist the Committee in its work as the need arises.
Among other things, the Regulatory and Compliance Committee,
in consultation with management and an expert consultant, should
develop metrics and a report card that would provide insight into
and perspective on J&J's Compliance systems and organizations.
The new Committee should have an initial term of five years,
commensurate with the McNeil Consent Decré&embers of the
Special Committee will make themselves available to consult and
confer with the members of the Regulatory and Compliance
Committee, to provide the latter with the former’s insights gained
as a consequence of its investigation.

Report of he Special Committee at 121.

Once the Special Committee’s report was filed, the Court granted the pasdies th
opportunity to submit supplemental briefing on J&J’s motion to dismiss. Theteaftduly 28,

2011, the Court heard oral argument on the motion and reserved its ruling for a formal opinion.

Also at the hearing, the Court addressed the previ@dstyinistrative terminated motion to



intervene by the Demand Refused Plaintjiftnd denied that motion. Rather than consolidating
those plaintiffs ito the demandutility action, the Court consolidated the suit brought by Leslie
Katz, Jeffrey Tarson and Joan Tarson with one brought by another shareholder whose demand
was refused-M.J. Copeland. These actions, together, comprise the DeRefnded Platiffs.

The Court appointed Abraham, Fruchter & Twersky, LLP as lead counsel, artbWitz,
Goldhamer & Graifman, P.C., as liasion counsel, for this group of plaintiffs.

After thoroughly considering the parties’ arguments and extensive briefing, o
September 29, 2011, the Court issued a formal opinion granting J&J’s motion to dismiss without
prejudice. The central question posed by the motion was whether the plaintgfedate
Federal Rule of Civil Procedure 23.1 heightened pleading standdicabpg solely to demand
futility actions. In granting J&J’s motion, the Court ruled that, while the cantpddleged the
numerous “red flags” that the demafudility plaintiffs believed should have alerted Board
members to J&J’s alleged malfeasance, ghaintiffs did not sufficiently allege that the specific
Board members actually had knowledge of those red flags.

The plaintiffs engaged in settlement negotiations with J&J following oral argument o
the motion to dismiss but before the opinion was issued. Throughout the negotiations,dbe parti
reviewed documents from their respective, multiple, experts and J&J provided informa
discovery. In the parties’ initial negotiations, around August 31, 2011, Demand yFutilit
Plaintiffs provided a settlementgposal to the Board that included both corporate governance
reforms and a monetary payment to J&J. Joint Decl., 1B&mand Refused Plaintiffs also

participated in the settlement negotiationid. at  56. However, once the Court granted J&J's

3 In administratively terminating the motion to intervene, the Court indicated that

counsel could rist the motion by way of letter request. Counsel requested that the motion be



motion to dismiss on September 29, 2011, the Board was not willing to entertain a monetary
component to the settlement and the negotiations from that point forward focusedlymari
injunctive relief. Seeid. at 1 5354, 60-61.

After seven months of negotiations, the parties entered into a proposed settleme
agreement on July 11, 2012. Generally, Plaintiffs characterize these refopnsvaling for
adoption of management level systems and procedures designed to ensure edidy @eiec
remediation of all produetkelated issues. Pl. Open. Br. at 2. The key features of the agreement
are: (1) the adoption of a Quality and Compliance (“Q&C”) Core Objective; (2x#ati@n and
adoption of a Regulatory, Compliance & Government Affairs Committee (“RC@@Y) (3) the
implementation of a Product Risk Management (“PRM”) Standard, directedJ&Jafiroducts.

Each of these components will be addressed in more detail below.

Plaintiffs then moved for preliminary approval of the settlement, which this Court
granted by way of an Order dated July 16, 2012. In that Order, the Court also direcedd tha
shareholders be notified of the proposed settlement and given the opportunity to object. The
Court, further, set a final settlement hearing date of September 28, 2012. R@ltb@/iCourt’s
order, Objector Mark Petri filed a motion to intervene in the Derivative Suitslhas\ee motion
to dismiss, on August 31, 2012.

As the September 28, 2012 hearing date approached, the Court became aware that some
individud investors had not received timely notice of the proposed settlement. To dredure t
objections by latenotified individual investors could be heard, the Court ordered a second round
of notices and adjourned the approval hearing to October 18, 2012.

Altogether, the Court received 15 objections, mostly focusing on the amount of fees

re-listed by letter dated April9, 2011.



sought by Plaintiffs’ counsel and agreed to by J&J, and one request to opt out of theesettlem
The consensus amongst the objectors was that, though they question the merits avakigeDer
Suit and what precise benefit the corporate governance reforms confesititment should be
approved in order to prevent J&J from incurring further litigation costs. ObjPetr raised
more substantive challenges that will becdissed in connection with his motions to intervene
and to dismiss. A few additional objectors adopted Petri’'s substantive argusestié a

The settlement approval hearing was held on October 18, 2012. At the hearing, the Court
heard argument from Plaintiffs and objections by Petri, who was representediiselc No
other objectors appeared. After considering the parties’ arguments, their@lcated that it
would approve the settlement and issue a formal opinion setting forth its reasihsespect
to attorney’s fees, the Court indicated that it would appoint a special masteedsons
explained in the opinion.

C. Settlement Terms

As noted, the settlement includes: J&J’s adoption of the Quality and Compliance Core
Objective, the creatioof the Regulatory, Compliance & Government Affairs Committee; and
(3) the implementation of a Product Risk Management Standard. | provide a brief synopsis of
each reform.

Q&C Core Objective

The Q&C Core Objective is a Board commitment to create quadityrol and assurance
systems that will prevent, timely detect, and correct noncompliance with drugtmgrlaws,
cGMP regulations, and the PRM Standard. This objective is designed to remedylmearét
allegations in the Demarféutility Plaintiffs’ suit—that the J&J Board insulated itself from the

reckless and lackluster quality control systems present in J&J subsidi@riee of the ways the



objective does this is by creating compamge control and assurance systems that are designed
to effectively supplement J&J’s decentralized management approach.

According to Plaintiffs’ governance and compliance expert, former SEC Girairm
Harvey L. Pitt, the Q&C Core Objective achieves several goals that arcaign First, the
objective facilitates‘the Board's full understanding of the importance of imposing rigorous
health care compliance and quality systems ....” Pitt Decl.,  68. Second, he bainée t
objective confirms “the Board's commitment that J&J’'s operating companies omaiiot tleir
business activities in conformity with applicable laws, regulations, and ihfawhaes ....” 1d.
Third, he notes, the objective is “a Bodestel direction” to the Company that it expects the
Company to prevent and detect instances of noncongglianid. Similarly, Plaintiffs’
pharmaceutical quality control and product risk management expert, Dr. MitchsB, Glgrees
that adoption of the objective provides substantial benefit to J&J by sending “an important
message to the enterprise regardimugetat the top,” and, further, acknowledges the importance
of quality control systems at J&J. Glass Report, § 21. Moreover, he finds ficsighthat the
compensation and evaluations of J&J employees are tied to the objective.

Requlatory, Compliance &overnment Affairs Committee

The RCGC, which is created by the settlement agreement, further assists thenBoard
overseeing J&J's compliance with drug marketing laws and cGMP on a more zedthalsis.
By way of example, the RCGC Charter and Operating Procedure (“C/OP’Qtsditiee
Committee to assess the information it is receiving to support its oversight functioas
annual basis. See Stipulation of Settlement, Ex. A, Section lll., A. Charter, Oversight of
Committee Matters, { 3. Under theQP), the Board must also annually review and approve

J&J's “internal audit plans related to compliance and qualiy.’at Duties and Responsibilities



of the Committee, 711.

Plaintiffs’ expert, Chairman Pitt, opines that the creation of this committee is historic in
that it is the first time a standing committee was created to provide oversightl&¥er
compliance with regulations and internal policies. Pitt Decl., 172. He, furtigitights that
this committee is comprised of at least three ieadeent directors who should be unaffected by
commercial pressures when carrying out their dutldsat 93. In his view, the committee will
also unify the oversight of legal and regulatory compliance, and quality control, ov&r J&
numerous operating companidd. Dr. Glass adds that the creation of the committee constitutes
a best practice, and helps “provide a crucial foundation to support the robust imptemeuit
[J&J's internal controls, like the PRM Standard discussed below] and to empynexdcutives
... within the organization.” Glass Report, 32.

Product Risk Management Standard

Per the Stipulation, J&J agrees to design and implement a new PRM Standardorpanda
for all J&J subsidiaries. The PRM Standard is comprised of a QuRdiigy and Quality
Framework. Among other things, the standard will “set forth the independence araf role
Quality personnel in the PRM process, and provide that all quality issues subjeetR&WM
Standard will be managed in accordance with the asoalreporting line defined in the Quality
Policy.” Stipulation of Settlement, Ex. A, Section IV., A. New PRM Standard, fh&. désign
and implementation of the PRM Standard will rest with J&J's Chief Quality édf{iCQO”).

He or she will, furthergnsure that specific standards applicable to certain business sectors are
designed and adoptedd. The independent Enterprise Regulatory Compliance Group will serve
as an additional oversight over the CQQ.

Having set forth the relevant background, | now turn to the parties’ motions. Currently



there are three motions before the Court: (A) a motion for final approval of sitldiy the
shareholder Plaintiffs, including the award of $10 million in attorney’s fads$452.016.76 in
costs; (B) amotion to intervene by Objector Mark Petri; and (C) a motion to dismiss by that
same objector. | address Mr. Petri's motions first and, thereafter, turattemtion to the
fairness of the proposed settlement and the requested attorney’s fees.
Il. MOTIONS TO INTERVENE AND DISMISS
Federal Rule of Civil Procedure 24 governs motions to intervene. Objector Mark Petri
argues that he is entitled to intervene as of right for the purpose of asserting thamgu
plaintiffs do not adequately represent the €lasd, therefore, that the class action should not be
certified and the suit dismissed. Alternatively, he moves for permissiveeantem for the
limited purpose of preserving his appellate rights.
A. Intervention as of Right
Subsection (a) of FederRlule of Civil Procedure 24, which addresses intervention as of
right, provides:
On timely motion, the court must permit anyone to intervene who:
(1) is given an unconditional right to intervene by a federal statute;
or (2) claims an interest relating tfoe property or transaction that
is the subject of the action, and is so situated that disposing of the
action may as a practical matter impair or impede the movant's
ability to protect its interest, unless existing parties adequately
represent that intese
Fed.R.Civ.P. 24(a).
The Third Circuit has interpreted Rule 24(a)(2) to require proof of the following four
elements from the applicant seeking to intervene: first, a timely applicatiomedoe to

intervene; second, a sufficient interest in thigdtion; third, a threat that the interest will be

impaired or affected, as a practical matter, by the disposition of the atidfigurth, inadequate
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representation of the prospective intervenor’'s interest by existingegpdo the litigation.

Kleissler v. U.S. Forest Servic&57 F.3d 964, 969 (3d Cir. 1998). “Failure to satisfy any one of

these requirements is a sufficient ground to deny the application.” Inme @aNew York

Derivative Litig, 320 F.3d 291 (2d Cir. 2003) (quoti@atanzano by Ganzano v. Wing103

F.3d 223, 232 (2d Cir. 1996) (internal quotation marks omitted).

Plaintiffs do not dispute the first pronigg., the timeliness of Petri’'s motion to intervene.

Nor do they dispute the third prorgvhether there is a threat that thegosed intervenor’s
interest will be impaired or affected, as a practical matter, by the dispoditioa suit.

While these two prongs are met, Petri does not satisfy the second or fourth prongs. The
second prong asks whether the proposed intervieasra sufficient interest in the litigation.
Courts in the Third Circuit have held that shareholders with only an economic intetést i
outcome of the litigation do not have “sufficient interest,” reasoning that

allowing a current shareholder to intene in a securities class
action settlement merely because the value of the common stock
may be diluted would set a very dangerous precedent because it
would sanction the intervention of any stockholder in any suit in
which the trust or corporation whose stock the stockholder owns is
a party .... The logical result of this would be that a corporation
could not prosecute or settle any suit by or against it without
obtaining the approval of every shareholder (and perhaps every
holder of a debt instrument agll). Clearly the corporate entity
was never intended to be so limited in its ability to make decisions
and to act on them.

In re Cendant Corp. Sec. Litjgl09 F.Supp.2d 273, 277 (D.N.J. 2000) (quoting Kusner v. First

Pennsylvania Corp74 F.R.D. 606 (E.D.Pa. 1977), aff'd, 577 F.2d 726 (3d Cir. 1978) (Table);

Landy v. Federal Deposit Ins. Corg86 F.2d 139 (3d Cir. 1973); Swanson v. Tr249 F.2d

854 (7th Cir. 1957); and Levin v. Mississippi River Coi® F.R.D. 353 (S.D.N.Y.gff'd, 486

F.2d 1398 (2d Cir. 1973)) (internal quotation marks omitte@f. Liberty Mut. Ins. Co. v.

11



Treesdale, In¢.419 F.3d 216, 222 (3d Cir. 2005) (concluding that party seeking proceeds from

insurance company could not intervene as of right in insurance coveragée digtween
company and third party because they had only a “mere economic interest in the ocoftcome

litigation”). SeealsoIn re Community Bank of Northern Virgini@18 F.3d 277, 315 (3d Cir.

2005) (“[W]e are in no way suggesting that absent class ntemitko merely express
dissatisfaction with specific aspects of the proposed settlement or that yst¢wieo, after

finding one or more class members as clients, and wish to share in the forthcapihgve the

right to intervene.”)

Petri relies orthe Seventh Circuit's recent decision_in Robert F. Booth Trust v. Crowley

687 F.3d 314 (7th Cir. 2012), which held that an objecting shareholder was entitled to intervene
as of right. Review o€rowley makes clear, however, that the basis of the cotutisg was
that, under Seventh Circuit law, “the only way [an objecting shareholder] can get t&ppella

review is to become a partyd. at 318. The Third Circuit has no such rideeln re Rite Aid

Corp. Securities Litig.396 F.3d 294, 298 (3d Cir. 2005), th@&owleys analysis does not
attend here. Moreover, Petri acknowledged at oral argument that, under Thuid I@wg he
does not need to intervene in order to preserve his appellate rights. Hrg. Tr. 28:24-29:5.

In addition, to the extent that Petri argues he should be granted interventionritoorde
pursue dismissal of the suit, courts have denied motions to intervene where the nsmlant’s

interest is in dismissing an actiokeeg e.q, Glover v. Ferrero USA, IncCivil Action No. 11+

1086, 2011 WL 5007805, at *6 (D.N.J. 2011); Worthington v. Bayer Healthcare (il

Action Nos. 11-2793, et al., 2011 WL 6303999, at *6 (D.N.J. 2611).

4 Petri also cites tén re Community Bank of Northern Virgini@18 F.3d 277 (3d
Cir. 2005), which states that “[ijn the class action context, the second and third prohgs of t

12



As for the fourth prong of the intervention analysis, that prong addresses winether t
prospective irgrvenor’s interest is adequately represented by existing parties litighton.
Representation will be considered inadequate where, “although the applicdetests are
similar to those of a party, they diverge sufficiently that the existing parigiot devote proper

attention to the applicant’s interest&fody v. Spang957 F.2d 1108, 1123 (3d Cir. 1992). In

other words, “the proposed intervenor must ordinarily demonstrate adversitytevést,

collusion, or nonfeasance on the part of a party to the suit.” In re Community Bahk.3d at

315.

Petri argues that his interests are not adequately represented by the namleolddrs
and is, indeed, contrary to their interest as he seeks outright dismissal of treiBefuits in
order to save J&J from incurring further litigation costs. Although Petri contentishitha
ultimate objective is to dismiss the suit, in more general terms, his objective (a®igetiave
of all shareholders) is for the corporation to succeed, comply with governing dadshe
profitable. Keeping this larger objective in mind, Petri’s interests are not nedligith the
named plaintiffs. Rather, his dispute with the named plaintiffs boils down to litigahd
management strategyhe would have preferred that the suit not have been brought. However,
“[t]hat [intervenors] would have been less prone to agree to the facts and woultbkavea
different view of the applicable law does not mean that the [current parties] dadlemquately

represent their interests in the litigatio&nnsylvania v. Rizzo630 F.2d 501, 505 (3d Cir.

Rule 24(a) . . . inquiry are satisfied by the very nature of Rulef@&sentative litigation.’ld. at

314. Shareholder derivative litigation, however, differs from the garden vataty action in
that derivative actions are brought on behalf of the corporation, thus, the namedwkleas are

not parties to derivative suits who serve to represent the interests of thamed shareholders.
Felzen v. Andregsl34 F.3d 873, 8736 (7th Cir. 1998). Rather, they stand in the shoes of the
corporation itself. Accordingly, | do not find In re Community Banleasoningon the second

13



1976) (internal quotations omitted).
In addition, most adequacy of representation contentions involve derivative @aintiff
who fail to vigorously prosecute the claim against the Board, or who are gomistec to a non-

named plaintiff shareholders that they “disregard their interests.” Gréozal.com Corp.806

F.Supp.2d 653, 6589 (S.D.N.Y. 2011). Here, in contrast, Petri appears to argue that the named
plaintiffs have disregarded his interest in having the suit dismissed, yekihewdedges that
settling the suit will have the same effect of freeing J&J from incurring agiyi@uhl litigation
costs. Thus, whether through dismissal or settlement, his goal of degrézsas will be
realized. This demonstrates that his interests are not “disregarded” Iowartlesl plaintiffs.
Moreover, in acknowledging that settlement also benefits the corporaéttnyd¥eals his true
point of contention-the amount of attorney’s fees sought by Plaintiffs’ counsel. As noted, Petri
does not need to intervene in order to voice his objection to fees, and | will consider thes
objections in detail below.

To the extent Petri hinges his motion on alleged collusion between class colasel,
named plaintifshareholders, and J&J, he must do more than simply point to an agreement to a
sizeable fee award; he points to no facts in the record to support his conteBgefn re

Community Bank 418 F.3d at 315 (declining to find, based solely on proposed intervenor’'s

assertion, that collusion existed where class counsel “failed to askaralia, what appear to be
facially viable TILA and HOEPA claims, conducted no formal discovery, andtiadgd an

extremely generous fee” but remandedistrict court to develop a “full record” on the issue of

adequate representatior§alovaara v. Jackson Nat. Life Ins. C»46 F.3d 289, 297 (3d Cir.

2001) (“Salovaara has nshownthe existence of any improper collusion or bad faith in reaching

prong dispositive here.
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this [derivative settlement] Agreement.”) (emphasis added). Moreover, case laainexihlat
there are other remedies available to Petri “if he believes [the Board] breaaltgd@nérds the
shareholders by entering into the Settleme®&lovaara246 F.3d at 297.

In short, through his role as an objector, Petri can protect his own interests emgingl
the fairness of the proposed settlement. As a J&J shareholder, he, liathaniclass member
may object to a propos[ed settlement] ....,” Fed.R.Civ.P. 23(e)(5), and, if unsuccessful in
challenging the settlement, he may appeal. Indeed, he has filed a separatenothjatthe
Court will consider in addressing the merits of the settlement. And, Petri dekiyaa at oral
argument that his objectienmirror the substantive arguments he would advance as an
intervenor. Hrg. Tr. 29:6-10. Accordingly, Petri’'s motion to intervene as of right isdleni

B. Permissive Intervention

Pursuant to Fed. R. Civ. P. 24(b), a person or an entity, who is rmoh@drparty in an

action, may seek to intervene in the interested litigat®®ePA Prison Soc. v. Corte§22 F.3d

215, 232 (3d Cir. 2010). Rule 24(b) provides:
[U]pon timely application anyone may be permitted to intervene in
an action ... when an apgnt's claim or defense and the main
action have a question of law or fact in common .... In exercising
its discretion the court shall consider whether the intervention will
unduly delay or prejudice the adjudication of the rights of the
original parties.
Fed. R. Civ. P. 24(b). In short, then, a proposed intervenor must show that: (1) its motion is
timely; (2) it has questions of law or fact in common with the anchoring suit; and€B)ention
will not cause undue delay or prejudice for the origiratips. If a third party can satisfy all of

these requirements, the court may, in its discretion, grant that third partiggeenntervention.

| will not grant Petri permission to intervene under Rule 24(b). For oneatad sibove,

15



Petri does noteed to intervene in order to perfect his right to appeal. Moreover, granting Petri’
motion to intervene will cause some delay in requiring this Court to render aodegrsihis
motion to dismiss. In addition, were his motion to dismiss granted, it would prejudice the
adjudication of the rights of the original partieall of whom seek to settle the instant litigation
rather than have it dismissed. As noted, J&J has filed a motion to dismiss the DezhzssetR
Plaintiffs’ complaint, yet, while that main was pending, entered into the instant settlement.
Thus, it is clear that both parties favor an amicable resolution to this mattetherfmore,
addressing Petri’s motion to dismiss would add “superfluous and add unnecessalaxiti@s

that could potentially cause undue delay in the resolution of this case” as thentsubsta

challenges raised in his motion can be addressed as objections to the settiBenson Soc.

v. Cortes 622 F.3d 215, 232 (3d Cir. 2010). As noted, Petri conceded asanod argument.
Finally, while Petri’'s challenges certainly share common questions ofvitittthe derivative
suit, this commonality undermines application for permissive intervention, leettasss not a
situation where he seeks to intervene to assert his own rights. Rather, he seslestttha
rights of J&J, whose interests are already represented by the Board. iAgigofdetri’s request
to intervene pursuant to Rule 24(b) is denied.

Having denied Petri's motion to intervene, | do not reAhmotion to dismiss. As
suggested above, | treat the substantive challenges he raises in his motion tan®lged
address them in connection with my ruling on the fairness of the proposed settlementt To tha
issue, | now turn.

1. MOTION TO APPROV E SETTLEMENT
Under Federal Rule of Civil Procedure 23.1, parties to a shareholder derivaiore ac

must obtain the Court’'s approval to settle. The Court must find that the settlement,is “fa
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adequate, reasonable and proper, and in the best intdrédstsctass and the shareholder8&ll

Atlantic Corp. v. Bolger2 F.3d 1310, 1317 (3d Cir. 1993). While the shareholders’ interest is

relevant, the Third Circuit has made clear, that the “principal factor” toohsidered “is the
extent of the beneftb be derived from the proposed settlement by the corporation, the real party

in interest.” Shlensky v. Dorse\s74 F.2d 131, 147 (3d Cir.1978) (citations omitted).

A. Settlement Approval Standard
To assess the fairness of the settlement, the Cowst coasider the following factors,
referred to by courts as th&irsh’ factors:

(1) the complexity, expense and likely duration of the litigation;
(2) the reaction of the shareholders to the settlement; (3) the stage
of the proceedings and the amount of discovery completed; (4) the
risks of establishing liability; (5) the risks of establishing damages;
(6) the risks of maintaining the derivative action through the trial;
(7) the ability of the defendants to withstand a greater judgment;
(8) the range of msonableness of the settlement agreement in light
of the best possible recovery; and (9) the range of reasonableness
of the settlement fund to a possible recovery in light of all the
attendant risks of litigation.

Girsch v. Jepsarb21 F.2d 153, 157 (3d Cir. 1975) (quotation omittedgalso Shlensky 574

F.2d at 147 (applying th&irsh factors in the context of a shareholder derivative action).
Ultimately, the decision to grant or deny approval of a settlement rests withithstiretion of
the Court, Shlensky 574 F.2d at 147, and the Court “is free to consider other relevant

circumstances and facts involved in [the] settlementPlymouth County Contributory

Retirement System v. HassdZiv. Action No. 081022 (DMC), 2012 WL 664827, at *2 (D.N.J.,

Feb. 28, 2012).
Before turning to may application of ti@&rsh factors, | first explain what distinguishes

shareholder derivative actions from the typical class action.

17



Derivative suits are the procedural mechanism to enforce state
fiduciary duty law. In aderivative suit, the corporation is the
functional plaintiffthat is, the real party in interesbd the
allegations are that the corporation's current or former officers and
directors breached their fiduciary duties to the corporation. Any
recovery in aderivative suit is returned to the corporation. In a
derivative suit, despite the fact that the suit is brought in its name,
the corporation’s role is limited because shareholders, whom | will
call derivative plaintiffs, file these suits on behalf ofpmmations.

The law gives shareholders this power because corporate officers
and directors, who normally decide whether corporations should
file lawsuits, are often implicated in the alleged wrongdoing and
cannot be trusted to make unbiased decisionsdiegpthe merits

of these suits.

Jessica EricksorCorporate Governance in the Courtroom: An Empirical AnalysisWm. &

Mary L. Rev. 1749, 1756 (2010).
To the extent that there are monetary damages awarded in a shareholderelexivati
that money comes from the individual officers and directoes (he corporation’s officer and

director insurance) and is deposited into the corporation’s coffers. In sburiih & L. E. R.

Co. Securities and Antitrust Litigh43 F.2d 1058, 1068 (3d Cir. 1976) (“The proceeds of the

action belong to the corporation and it is bound by the result of the suit.”) (quoting Ross v.
Bernhard 396 U.S. 531, 538, 90 S.Ct. 733, 738, 24 L.Ed.2d 729 (1970)). This creates an
indirect benefit to the shareholders but, unlike typical class actions, shareholdetivaer

actions do not involve a “common fund,” or pool of money, that must be distributed to members

of the class. SeegenerallyWilliam Meade FletcherDerivative v. “Pure” Class Actignl2B

Fletcher Cyc. Corp. § 5908 (2012).
That said, shareholder derivative suits are far less likely to involve aanpremponent
than typical class action suits. Erickson, sugird804. Indeed, an empirical study of shareholder

derivative actions concluded that the overwhelmingjomity of settlements result solely in
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corporate governance changes like those presented liereExperts and scholars dispute the
value of such changes, and | will address that issue in connection with mysanalys
In addition, the total amount of attorney’s fees payable by the plaintiff corporation, in
most instances, greatly outweighs those paid by a defendant corporation ah ¢igss action.
In the typical class action suit, an unsuccessful corporate defendant pays #gtorney’s fees
plus any fees due plaintiffs’ counsel under-$béting statutes. Where there is no-gwgfting
statute, and the case settles, the defendant will often agree to pay plaiatifisel fees as part
of the settlement. Conversely, for shareholder derigatints:
First, the corporation has to hire lawyers to represent the
corporation’s interests in the litigation. Second, the corporation
often has to pay the legal bills of its officers and directors pursuant
to indemnification agreements. Third, . . . corporations often form
a special litigation committee [(“SLC”)]to investigate the
allegations in the suit. The cost of forming such a committee can
dwarf the other expenses in the litigation because SLCs typically
hire a law firm with no connection to theseato ensure the firm’s
independence, and the law firm then commences &bluin
investigation, complete with extensive document review and
interviews of dozens of people close to the alleged events. Fourth,
the corporation incurs additional indirect costs when its key
personnel have to divert attention from other corporate duties to
assist with the litigation. These costs can be considerable, . . . on
average, more than six law firms [are] involved in [the] lawsuit.
Erickson, suprat 1085.
In light of the unique characteristics of shareholder derivative actions, and the potential
for abuse and collusion inherent in cases that involve large attorney’'s fee awaase g
settlement terms here carefully to examine whether the specific reformd &mfresre result in a
fair settlement to the corporation. To that end, | now turn to my application Gir$tefactors.
B. Girsh Factors

Applying theGirsh factors here, | conclude that, taken together, they favor approval of
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the settlement.
1. Complexity, expense and likely duration of the litigation
The first factor involves a consideration of the “probable costs, in both time @amelym
of continued litigation.” _In re Cendan64 F.3d at 233. As an initial matter, | note that

shareholder derivate actions are, by their nature, “undeniably complébnite Nat. Retirement

Fund v. WattsCivil Action No. 043603 (DMC), 2005 WL 2877899 at *3 (D.N.J. 2005). This
is particularly true here, as J&J’s decentralized management structure tageeskelvig into
the practices and records of several of J&J’'s 250 subsidiary corporations.

Moreover, if the Derivative Suits were to proceed, it would involve extensive drgcove
and trial preparation. While the parties engaged in motion practice and setttkscessions,
the Court stayed discovery. Hence formal discovery has not even begun. That saidiethe par
did engage in informal discovery, including the production of documents relevant to corporate
governance and compliancggeJoint Decl.,  62. Thus, some of the discovery costs have
already been incurred by the corporation. Nevertheless, given the complexityegahissues
and that many of the allegations relate to J&J subsidiaries located in varpossref the
country and world, this ligation has the potential to be both thensuming and expensive for
the parties.

In addition, expert fee expenditures are likely to increase. For example, thd reco
reveals that the Demaskelitility Plaintiffs’ co-counsel Morris and Morris LLC hasready
incurred $200,700.00 in expert fees, Morris Decl., Exh. 2, and demand refused counsel
Abraham, Fruchter & Twersky, LLP has incurred $21,282.75 in expert fees, Abrabeim D
Exh. 2. Although these amounts relate, in part, to the use of experte isetthement

negotiationsseeJoint Decl., | 64, should Plaintiffs ultimately prevail, additional testimony and
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reports will be required at the damages stage of litigation. This will result in fuhaiy
litigation costs.

Furthermore, there would lsgnificant motion practice. Although J&J succeeded in its
initial motion to dismiss against the Demadhrdtility Plaintiffs, should the suit progress,
Plaintiffs would file an amended complaint. Because J&J has been steadfasssertson that
it did not engage in culpable conduct, and that its directors are protected byexdé&ulisatory
charter, it would undoubtedly file a second motion to dismiss that complaint. Then, if the
Derivative Suits were to proceed beyond the pleading stage, J&J wkellyg file summary
judgment motions against the Demdnutility Plaintiffs as well. With regard to the Demand
Refused Plaintiffs, J&J has also filed a motion to dismiss against them, whiclstayesi
pending settlement negotiations. Finally, the fioak motion and the appeals process would
further extend the length of the litigation. Accordingly, a significant amofinhoney and
resources would be required to pursue this litigation to a final judgment, which wouldtelfima
delay final resolution of the suit and require J&J to incur additional attorneassfée its own
counsel. Taking into consideration each of these likely costs, | conclude thiactbisfavors
settlement.

2. The Reaction of Class Members

There are over 380,728 J&J shareholders, yet the Court has received only 15 objections.
The substance of these objections will be addressed below, but suffice it toesthyahenany of
the objections focus on Plaintiffs’ request for attorney’s fees as opposed tortiesdanf the

setlement itself. For the purpose of this factor, the few objections made to the urglerlyin

> In addition, David K. Stricker and Judith M. Stricker jointly filed a letter asking

the Court to “take [their] name[s] out of this class action suigeStricker Ltr. dated Sept. 22,
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settlement from the class members as compared to the potential number of classsncepates
a presumption that this factor weighs in favor of settleméntre Gendant 264 F.3d at 235
(“The vast disparity between the number of potential class members wheetkoetice of the
Settlement and the number of objectors creates a strong presumption thattdhig/éeghs in
favor of the Settlement”).

Indeed, undeGirsch such a small number of negative responses favors approval of a

class action settlemenSee e.q, Stoetzner v. U.S. Steel Corg97 F.2d 115, 119 (3d Cir. 1990)

(objections by 29 members of a class comprised of 281 “strongly favoramegitle In re

Prudential Ins. Co. of America Sales Practices Li8§2 F.Supp. 450, 537 (D.N.J. 1997)(small

number of negative responses to settlement favors appréveigs v. MercedeBenz of North

America 899 F.Supp. 1297, 1301 (D.N.J. 1995) (100 objections out of 30,000 class members
weighs in favor of settlement).

At the settlement approval hearing, the Court further noted that none of the objections
have been made by institutional investors. Objector Mark Petri argued that theHlooldtreot
draw any conclusion from the failure of institutional investors to object becatseolild be
economically irrational [for such an investor] to spend $50,000 on an attorney and thes exper
to come in and object to the settlement.” Hrg. Tr. 22321 Thus,in Petri’s view, this factor
should not weigh heavily in the Court’s fairness evaluation. As noted at the hearingehowe
an institutional investor could simply spend $1.32 on postage to send a letter objection, just as
the few individual investors didere.

That said, the Third Circuit has indicated that “the practical realities of atdssms has

led a number of courts to be considerably more cautious about inferring support frorh a sma

2012, Civil Action No. 10-2033, Docket Entry No. 211.
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number of objectors to a sophisticated settlemein.re General Motors Corp.55 F.3d 768,

812 (3d Cir. 1995) (citingn re Corrugated Container Antitrust Litigg43 F.2d 195, 2148 (5th

Cir. 1981)). As noted, derivative litigation is, by its nature, complex and the Deei&uits, in
particular, involve complex issues involving federal statutes and regulationsdditiom, the
typical investor may not possess the tools with which to value injunctive relief swucnporate
governance reforms. Thus, while the small number of objectors still favors approgord

McLennan v. LG Electronics USA, IncCivil Action No. 10-3604, 2012 WL 686020, *6 (D.N.J.

Mar 02, 2012) (concluding that 107 eqits out of 418,411 class members favored approval of

class action settlementhakejian v. Equifax Information 8aces, LLC 275 F.R.D. 201, 212

(E.D.Pa. 2011) (concluding that a total of 9-opts and objections out of 40,000 favored
settlement), | do not place great weight upon this factor in light of the sioptes nature of the
suit and the valuation problems inherent in the injunctive relief that makes up the smlostanc
the settlement here.

3. The Stage of Proceedings and the Amount of Discovery Completed

This factor “captures the degree of case development that class counsel have

accomplished prior to settlement. Through this lens, courts can determine whetheoalasel
had an adequate appreciation of the merits of the case before negotiating.Cdndant264
F.3d at 235 (citations omitted). Even settlements reached at a very egédyasth prior to
formal discovery are appropriate where there is no evidence of collusion andtk®esd
represents substantial concessions by both parWgsiss 899 F. Supp. at 1301 (discussing

General Motors55 F.3d at 79®2). Indeed, courts in thdistrict have approved settlements

while the case was in the pirgal stage and formal discovery had not yet commen&s e.q,

O'Brien v. Brain Research Labs, LI Civ. Action No. 12204 (Schwartz, J.), 2012 WL 3242365
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at *17 (D.N.J. Aug. 9, 2012 Watts 2005 WL 2877899. The Third Circuit has further indicated
that, when a case is settled at an early stage, this factor may strongly favawahjppthe
liability case against the defendant is clelarre Cendant264 F.3d at 236.

As noted, formal discovery has not begun in the Derivative Suits. However, the parties
have engaged in informal sharing of documents relating to J&J’s corporate govetnactoees
This document sharing enhanced Plaintiffs’ counsel’s appreciation efrémgth of heir cases.
In addition, the parties have engaged in extensive motion practice regaediDgrhanerutility
Plaintiffs’ complaint, which further shaped counsel's appreciation of the méasord Weber

v. Govt. Employees Ins. Co262 F.R.D. 431, 445 (D.N.J. 2009). Although J&J has filed a

motion to dismiss against the Demand Refused Plaintiffs which was not adjudidated, i
nonetheless informed Plaintiffs’ counsel of J&J's potential defenses tatjialid.

Apart from documents shared through Htiign, Plaintiffs counsel also reviewed news
reports, securities analyst reports, J&J public filings with the Sessuriéind Exchange
Commission (“SEC”), and court documents in related cases. In addition, counsel exilamitt
Freedom of Information Act request to the Food and Drug Administration, and reviewed the
documents produced in response. Those documents relate to the problems at J&J subsidiary
McNeil Consumer Healthcare and the January 15, 2010 FDA warning letter seniN&l.Mc
Joint Decl., § 37.As explained in more detail in my decision on J&J's motion to dismiss the
demand futility complaint, the FDA warning letter is one of the central documelated to
Plaintiffs’ breach of fiduciary duty claims against the Board.

Furthermore, Plaintif counsel consulted with experts and reviewed the Special
Committee’s findings. For example, counsel in one of the demand futility actions woitked w

Dr. Glass in drafting their allegations relating to-latbel drug marketing. Joint Decl., § 21. In
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addition, Demand Refused Counsel engaged Dr. Robert Israel, a pharmaceutical cenpany
vice-president with responsibility over compliance issues, who assisted counsganmyeheir
settlement demandgd. at 1 5657.

Based on all of Plainti§’ counsel’s research, the Court finds that counsel had sufficient
information to make an informed decision regarding settlement. The Court recotipaizéhere
has not been a ruling on J&J’s liability as the Court’s prior opinion dealt orntywhethe the
DemandFutility Plaintiffs had pled sufficient facts to justify their decision to file suit wuth
first demanding action from the Board, and J&J has not admitted wrongdoingrthiééess, in
light of the abundance of publically available documeinés call into question J&J’'s oversight
practices, the informal discovery exchanged, the motion adjudicated and pkgukrs the
motion to dismiss the demand refused complaint, | conclude that this factor weiiglven of
approval.

4-5. Risks in Establishing Liability and Damages

The fourth and fifth factors “survey the potential risks and rewards of proceeding to
litigation in order to weigh the likelihood of success against the benefits of an iatened
settlement.” In re Warafin 391 F.3d at 537. In other words, these factors attempt “to measure
the expected value of litigating the action rather than settling it at the current timee
Cendant264 F.3d at 238. Both factors strongly weigh in favor of approval in this case.

Here, Plainfifs face significant hurdles in proving their cases. J&J succeeded in its
motion to dismiss against the demdndlity plaintiffs, and no amended complaint has been
filed for the Court to assess whether an amended complaint could withstand a sexdndAet
| suggested in granting J&J’'s dismissal motion, while J&J’s alleged coneas troubling, it

was not clear that the Board members were aware of red flags and chose tohigmorard,
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mere negligence is not enough to create liability. As forémand Refused Plaintiffs, they
currently face a motion to dismiss should this suit not settle. Because that matistayed
during settlement negotiations, the Court has not undertaken a review of the merits,rhoweve
that the motion has been filed ates the possibility that the Demand Refused Plaintiffs may not
succeed on the merits if the cases do not settle. In terms of damages, it éganbbwal much
J&J would have likely obtained and, even if the amount was sizeable, it would likelylittle
monetary effect on a company of J&J's siagith a market capitalization exceeding $190
billion.

Even if either group of Plaintiffs were successful at trial, J&J wouldyligppeal, which
would further delay resolution of the suit and impede final&gcordingly, given the real and
extensive risks involved in Plaintiffs’ cases, these two factors weighih@&avavor of approval

of the settlementAccordO’Brien, 2012 WL 3242365 at *18 (concluding that this factor weighs

in favor of settlement wherplaintiffs faced “numerous hurdles to overcome” and had yet to

withstand motion practice on defendant’s defenses and/or appead;Suprema Specialties

2008 WL 906254 at *B (approving settlement where plaintiffs would have difficulty

establishing liability and damages); re Genta Sec. Litig2008 WL 2229843 (D.N.J. May 28,

2008) (same).
The risk of maintaining the class action throughout trial factor is inapplicable to
shareholder derivative actions and, therefore, omitBskeWatts supraat *4.
6. Defendants’ Ability to Withstand a Greater Judgment
This factor addresses whether Defendants “could withstand a [monetary] judgmesmt
amount significantly greater than the [proposed] Settlememt.fe Cendant264 F.3d at 240.

Here, there is the possibility that the Derivative Suits would have succegdedl and a

26



monetary judgment would have been imposed against the individual director and officer
defendants. If that were to occur, the individual defendants would likely tender itms ¢ta

their insurance carriers. But even assuming there are sufficient funds to reayea gpidgment,

the Third Circuit “has found that a defendant’s ability to pay a largéesent sum is not
particularly damaging to the settlement agreement'sdagras long as the other factors favor

settlement.”O’Brien, supraat *19 (citing_In re Prudential 48 F.3d at 322).

7-8. The Range of Reasonableness of the Settlement in Light of the Best
Possible Recovery and in Light of Litigation Risks

The last two factors evaluate whether the settlement represents a fair and alyeofbr
a weak case or a poor value for a strong cabere Warfarin 391 F.3d at 538. “In conducting
this evaluation, it is recognized that ‘settlement represents a compronvigechn the highest
hopes for recovery are yielded in exchange for certainty and resolution and gluuld] guard
against demanding to[o] large a settlement based on the court’s view of the aohdhts

litigation.” In re Safety Component466 F.Supp.2d at 92; In re AT&T Corp. Sec. Litig55

F.3d 160, 170 (3d Cir. 2006) (finding settlement was an “excellent” result in light of khef ris
establishing liability and damages despite the fact that settlement possibleméuiesnly 4%
of the total denages claimed).

Because Plaintiffs have a real risk of proving their claims, as discussee, dbese two
factors also weigh in favor of approving settlement for the reasons described aboeavéyior
even if Plaintiffs ultimately obtained similar camate governance reforms through a successful
trial and appeal, settling at this juncture benefits J&J by ensuring that thensefore
implemented more expeditiously, and by eliminating future litigation c&&t®\Watts supraat

*4 (“The settlement pnades immediate and substantial benefits for all parties and represents a
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better option than little or no recovery at allig; (“ The best possible recovery, while arguably
more than the settlement, is tempered by the risks of further litigation.)efohe, these factors
weigh in favor of approving the Settlement.

Having weighed all thé&irshfactors, the Court finds that these factors strongly suggest
that the proposed settlement is fair, reasonable and adequate. This matterex emahpiould
require an extensive trial. Should the matter reach trial, there is “nontgmrahom the jury
would believe,” In re Cendan?64 F.3d at 239, which means that Plaintiffs run the risk of not
prevailing on their claims. Only a few shareholders object to the settlenmehpndy one
objector voiced substantive objections to the settlement itself, with the majority ajdations
being focused on the attorney’s fee amount. While the Derivative Suits aia il early
stages of litigation, counsslresearch, the numerous publicaliailable documents, and J&J's
filing of its motions to dismiss, facilitated counsel’s appreciation of the merits of ¢hses.
Finally, not approving the settlement would lead J&J to incur substantial attofeegand
expenses for the remainder of litigation before this Court and on appeal.

C. Additional Factors

As noted, courts are “free to consider other relevant circumstances anth¥abted in

[the] settlement” in addition to th@irsh factors. Plymouth @unty, 2012 WL 664827, at *2.
Here, | find compelling that Plaintiffs’ counsel was able to achieve signifimjunctive relief
that is tailored to remedy the corporate governance failings inherent iis d&dentralized
management structure. Below, my attorney’s fee analysis, | explain in more detail the
significance of the corporate governance reforms incorporated into tHemsett here.
Moreover, while some may argue that monetary relief would amount tcateigrecovery, the

Supreme Court and Court of Appeals have made clear that injunctive relief, on its own, ma
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constitute a significant benefit for the corporati@eeMills v. Electric AutoLite Co, 396 U.S.

375, 391-95 (1970); Shlensky v. Dorséy4 F.2d 131, 149 (3d Cir. 1978).

D. Adequacy of Notice
Several objectors have complained about the adequacy of the notice. According to the
Third Circuit law, “[n]Jonparty shareholders must be given notice of a proposedrsgtitlef a

shareholder’s derivative action.”Bolger, 2 F.3d at 1317 (citing Maher v. Zapata Cpifil4

F.2d 436, 450 (5th Cir. 1983)). Federal Rule of Civil Procedure 23.1 instructs district judges to
direct the manner in which notice should be given. Fed.R.Civ.P. 23.1(c). The notice “must be
sufficiently informativeand give sufficient opportunity for response,” in order to allay any due

process concerndd. (quotingKyriazi v. Western Elec. Cp647 F.2d 388, 395 (3d Cir. 198%)).

Here, | directed in my Preliminary Approval Order that J&J provide noticellto a
shareholders who were of record as of the date of execution of the partiesatitmpul
concerning settlement. Consistent with my order, J&J provided notice to thodeoklerevia
first class mail within five (5) business days following the eofryhe Order. In addition, J&J
published notices in the Wall Street Journal, USA Today, and over PR Newswir@ovdiQr
J&J posted copies of the Stipulation and proposed settlement agreement on its website.

While many shareholders were notified of gettlement through these methods, a few

shareholders complained to the Court that they did not receive notice until aftieratime for

6 For the typical class action suit, the adequacy of the notice is governeddy R

23(e)(1), which provides that “[tlhe court must direct notice in a reasonable mntaraieclass
members who would be bound by the [settlement] proposal.” Fed. R. Civ. P. 23(e)(1).
Similarly, with respect to attorney’s fees, Rule 23(h)(1) provides thattife]@f the motion

must be served on all parties and, for motions by class counsel, directedstmefabers in a
reasonable manner.” Fed. Riv. P. 23(h)(1). Because these notice requirements are akin the
reasonableness test that the Third Circuit has applied to shareholder derntadive, &find the
typical class action cases analogous and rely on them as persuasive authority.

29



objections had passed. In response to these complaints, the Court held a telephone e&onferenc
with the parties to dicuss the adequacy of notice. It appeared to the Court, after discussing this
issue with counsel, that the lateticed shareholders were individual shareholders whose shares
were held in a street name, most likely that of a brokerage house. Indees#®| @sminformed
the Court that Fidelity Investments, rather than forwarding notices to thehskders for whom
it held stock in street name, requested that J&J mail notices directly to hiaosbaders.

Cases addressing the adequacy of noticeruhése circumstances have held that notice
to a nominee is sufficient and, if the nominee “fails to forward the notice to the h@nefoer
within the time allotted, so that the time to . . . object [ ] passes, the beneficial iewsigi
bound.” Joseph M. McLaughlin, 1 McLauglin on Class Actions § 5:80 (8th ed.) (201d;

Intel Corp. Derivative LitigationCivil Action No. 09-867, 2010 WL 2955178, at *2 (D.Del. July

22, 2010) (“With respect to lack of notice, courts have recognized that untmogte is an
attendant risk of owning stock in ‘street name,” and that the ultimate question vadttrés

notice is not whether some individual shareholders got adequate notice, but whethessths cla

a whole had notice adequate to flush out whatebgrctions might reasonably be raised to the
settlement.”) (citations omitted). Nevertheless, out of an abundance of cawdidanded the
deadline for objections and directed J&J to provide notice of the extended deadline to those
shareholders who received late notice. Accordingly, | conclude that the notieewhs

reasonable and adequate based on the present circumé&tances.

! None d the objectors challenge the sufficiency of the notice itself. Nonetheles

for sake of completeness, | find that the notice was substantively agldmpetuse it advised
shareholders of the hearing date, summarized the subject matter of Derivatsvzan8uiheir
procedural history, it addressed the parties’ contentions and the issues involveédpaatfied

the reasons each party recommended settlement along with the terms of the gettlemen
agreement. The notice, further, appraised shareholders of “their right tt, tigeconsequences
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E. Attorney’s Fees and Costs

Having concluded that th@irsh factors favor approval of the settlement, and that notice

was aequate, | now turn to whether the settlement confers a substantial benefit on the
corporation. If 1 conclude that the settlement does not confer a substantiat, lflagitiffs’
counsel may not be awarded attorney’s féeseShlensky 574 F.2d at 149.
While, under the “American’ rule ordinarily applied in our courts, a prevailingdirtt is
not entitled to recover attorneys’ fees from a losing party absent syatutthority . . . [tlhe
plaintiffs in a shareholders’ derivative action may . . . recover their expenséslingc
attorneys’ fees, from the corporation on whose behalf their action is taken abrperation
derives a benefit, which may be monetary or nonmonetary, from their successéaiuginys or
settlement of the case.”ld. In making this assessment, courts should consider case law
addressing fee awards in class action suits alongside derivative suitvcaSekd. at 150.
To determine whether a settlement confers a substantial benefit, cotinis Eircuit
consider the filowing factors in class action suits:
(1) the size of the fund created and the number of persons
benefitted; (2) the presence or absence of substantial objections by
members of the class to the settlement terms and/or fees requested
by counsel; (3) the skill and efficiency of the attorneys involved;
(4) the complexity and duration of the litigation; (5) the risk of
nonpayment; (6) the amount of time devoted to the case by

plaintiffs’ counsel; and (7) the awards in similar cases.

Inre AT & T Corp, 455 F.3d 160, 165 (3d Cir. 2006). In addition, courts may consider “(1) the

value of benefits accruing to class members attributable to the efforts®tolansel as opposed

of not doing so, and how to go about obtaining further information available on file with the
court.” Bolger, 2 F.3d at 1317. The Third Circuit has held that a notice including these sort of
disclosures satisfiesélrequisites of due processl.
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to the efforts of other groups, such as government agencies conducting investig2iiche
percentage fee that would have been negotiated had the case been subject to a pmgeatconti
fee agreement at the time counsel was retained; and (3) any ‘innovative’ tesetdemhent.’ld.

The first facto—the size of the fund created and the number of persons benreigtetbt
relevant where, as here, the settlement is comprised of only injunctive reliefo, thie
percentage fee that would have been negotiated had the case been subject to a pmgeatconti
fee agreement at the timeunsel was retained is not relevant here where the injunctive relief has
not been monetized.

Many of these inquiries were addressed in my analysis dbitsh factors and, as that
analysis suggests, | conclude that the factors favoring settlementexisonstrate that this
proposed settlement confers a substantial benefit on the corporation. There are,, rs@vexar
factors that were not addressed in @iysh analysis. Those factors are: (a) the skill and
efficiency of the attorneys involved, (e amount of time devoted to the case by plaintiffs’
counsel; (c) the awards in similar cases; (d) the value of benefits actoucigss members
attributable to the efforts of class counsel as opposed to the efforts of other grohpas suc
governmentagencies conducting investigations; and (e) any ‘innovative’ terms dafreetit. |
take these factors into consideration in my substantial benefit analysis.

1. Substantial Benefit
Before addressing each of these factors, | briefly discuss corporaengoge reforms

generally as much of my substantial benefit analysis turns on whether tnssefsreforms

8 Plaintiffs’ counsel conceded at oral argument that Plaintiffs’ experts did not

guantify the value of the corporate governance reforms. Hrg. Tr. at-38:2*They haven'’t
opined on a dollar number.”). | explain te#fect of this failure to monetize the value of the
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should be accorded value. While Plaintiffs’ counsel and experts contend that tbhess ee
substantial in nature, several objectors disagree, arguing that they amountidav wiressing
cloaking what amounts to nothing more than a strike suit designed to line the pocketstof gre
stricken counsel.
a. Corporate Governance Reforms

Case law makes clear that corporate governance reforms, unacempgrmonetary
damages, may form the basis for an attorney’s fee award wheredhagebonfer a “substantial
benefit” on the plaintiff corporationSeeMills, 396 U.S. at 395 (holding that “a corporation may
receive a ‘substantial benefit from a detive suit, justifying an award of counsel fees,

regardless of whether the benefit is pecuniary in natuhe™e Nvidia Corp. Derivative Litig.

No. G-06-06110SBA (JCS), 2008 WL 5382544, at *3 (N.D. Cal. Dec. 22, 2008) (approving an
award for attorney’sfees in connection with a settlement comprised largely of corporate
governance reforms because “strong corporate governance is fundamentactmtmie well
being and success of a corporatioMjatts 2005 WL 2877899, at *5 (concluding the corporate
governance reforms conferred a “great benefit” on the plaintiff corporation beteussfdrms

will “serve to prevent and protect [the corporation] from the reoccurrence @iircadleged
wrongdoings.”) To be considered a substantial benefit, howeverefibrens must be more than

merely “illusory” or “superficial.” Kaplan v. Rand192 F.3d 60, 70-72 (2d Cir. 1999).

As corporate governance reforms are not atypical components of a sharehaaéreer
settlement, | look to other cases involving such reforms for guidance on tevgliee reforms
here. Many corporate governance settlements include the following uhkedeardist of

reforms:

injunctive relief on the calculation of a reasonable attorney’s fee in moiieltay.
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(1) A rule requiring a majority or more of the directors to meet
existing or enhanced independence requirements;

(2) A requirement that the board or certain committees of the
board meet regularly in executive sessions;

(3) An agreement to appoint, or enhance the duties of, a lead
independent director;

(4)  The addition of one or more independent directors to the
board,

(5) A policy allowing the board and/or its committees to hire
advisors;

(6) A limitation on the number of boards on which the
directors can serve;

(7) A requirement that directors attend a certain percentage of
board, committee, or shareholder meggin

(8) A requirement or recommendation that the board adopt a

“clawback” provision, or a provision requiring executive

officers to repay bonuses or other monies in the event of a

restatement of the company's financial statements; and

(9) A provision allowing major shareholders to

nominate candidates for the corporation’s board of

directors.
Erickson, _supraat 180405. For these sorts of reforms, corporations have usually agreed to
maintain them for two to five yearsd. at 1805.

The settlement here includes more substantial and tailored terms than thesiéicely,

they provide for J&J’'s adoption of the Q&C Core Obijective, the creation and adoption oé a mor
robust compliance committee than existed prior to the litigation (the RCGC), and the
implementation of a PRM Standard. | address these specific reforms in detail.

Q&C Core Obijective

The Q&C Core Objective is a Board commitment to create quality control andrassura
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systems that will prevent, timely detect, and correct noncompliance with drugtmgrlaws,
cGMP regulations, and the PRM Standard. What | find significant about this ebjsctihat, by
creating companyide control and assurance systems, it remedies the failings of J&J's
decentralized management approach. As noted,tfk&iexperts, Chairman Pitt and Dr. Glass,
both conclude in their reports that the corporate governance reforms confer a suiteaafit
upon J&J. In particular, | find compelling Chairman Pitt’s reasoning thavhfextive sends a
signal from theBoard to all operating companies that they must conduct their business activities
in conformity with applicable laws, regulations, and internal policies and, furthat the
objective constitutes direction from the leaders of J&J that they expect mstasfc
noncompliance to be reported. Pitt’'s reasoning is consistent with Dr. Glass’s opirtion tha
adoption of the objective sends an important message to the entire company geghedithe
Board considers important.

In addition, the Settlement further provides that the objective must be communicated
every year to each J&J employee, and that it will be considered in the evaluation a
compensation of the employees, from {l@vel employees to senior management. As Dr. Glass
notes, this feature underscores, for employees, how seriously the Board consiktgrsanieol
and assurance, and legal compliance. Glass Report at { 25 (stating thaéntyluyee
compensation to the Core Objective “will create an important linkage betweegtlstnesd
corporateculture and [employee] compensation ....”). Moreover, as Chairman Pitt notes, the
objective also provides for oversight of resource allocations to quality cogstanss. This
directly addresses another of Plaintiffs’ allegatietisat the quality control functions at various
J&J subsidiaries were vastly underfunded.

In that regard, | reject Objector Petri’'s additional contention the CoretdMaies merely
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a restatement of J&J’s Credo, which was developed earlier in J&J's carparstence, yet only
recently posted on its website. That credo provides, in pertinent part: “We prmovstie
competent management, and their actions must be just and ethical [and o]ur finailvdgpams
to our stockholders.” Frank Decl., Exh. B. It further states that, in meeting @rst@ads
“everything we do must be of high quality.Id. Unlike the Core Objective, the credo is
aspirational in nature and is not tied to any objective criterion such as emplyew and
compensation.

In addition, as Dr. Glaseotes, the objective helps ensure that critical information is
reported upward to the Board. Glass Rep., 1 20. This is a key benefit of the objective that
directly addresses the alleged lack of reporting to the Board of quality cemstnek at various
J&J subsidiary plants. Moreover, this feature of the objective further distinguisfrem the
J&J credo, which does not explicitly address upward reporting.

RCGC Charter and Operating Procedure

By agreeing to create and operate RCGC, the J&J Boaldustther cement its now
centralized role in overseeing J&J's compliance with drug marketing lasdve@MP. As noted,
the RCGC Charter and Operating Procedure (“C/OP”) directs the Committesess dbe
information it is receiving to support its oversighnctions on an annual basis, and directs the
Board to annually review and approve J&J's internal audit plans related to compliahce a
quality. Chairman Pitt opines that the creation of a standing committee desogpeovide
oversight over J&J’'s coniance with regulations and internal policies is historic and significant
because the committee will unify the oversight of legal and regulatory comgland quality
control. 1 find that this reform is tailored to remedy the Plaintiffs’ overacchllegation that the

Board insulated itself from reporting on quality control issues. In addittoDraGlass notes,
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the creation of the committee constitutes a best practice, which is tailored to rereedy th
Plaintiffs’ allegation that J&J failed to instikigood manufacturing practices in its subsidiaries.
PRM Standard

Like the Q&C Core Objective and the creation of the RCGC Committee, | findhiat t
PRM Standard is tailored to remedy the alleged deficiencies in J&J's givesdructure as
alleged in te Plaintiffs’ complaints. The PRM standard is, essentially, J&J's own ihterna
quality control framework. As noted, once in effect, the standard will “set forth the
independence and role of Quality personnel in the PRM process, and provide that @il quali
issues subject to the PRM Standard will be managed in accordance with the escgbatiting
line defined in the Quality Policy.” Stipulation, Ex. A, Section IV., A. New PRM&ad, 1 1.
| find it significant that the settlement also locates paldicoversight responsibility with one
individual—J&J's Chief Quality Officer. Designating one individual with ultimate
responsibility will make it more difficult for officers and directors to “p#ss blame” through
the ranks should any quality contiekue arise in the future. 1 also find it significant that the
settlement provides that the independent Enterprise Regulatory Compliange V@l oversee
the CQO.Id. This adds an additional level of protection for the company.

Another critical component of the PRM Standard is the creation of a timeliness metric
designed to evaluate whether quality assurance issues are promptly recktisdmetric, and
other aspects of the PRM Standard too lengthy to recount here, will help ensurelythe ear
identfication and timely resolution of quality control issu€seeGlass Rep., { 54. According to
Dr. Glass, if this sort of PRM Standard had been in place at the time of thel allagerate
misconduct, much of that conduct could have been avoittikdat § 64. In this connection, |

note Objector Petri's argument that Plaintiffs have failed to explain how the Bfahdard
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improves upon J&J's prexisting quality policy. In my view, it is implicit in Dr. Glass’s
aforesaid statement that a comparable standard was not in place at the time of the alleged
corporate misconductSeeid. at | 6364 (explaining how implementation of the PRM Standard
would have prevented the dfbel marketing of Risperdal to elderly patients with dementia).
Thus, I find Petris criticism unwarranted.

Finally, and with respect to all of the corporate governance reforms, thengeitlbinds
J&J for five years and requires J&J to fully fund the settlement’s messluring that time
frame. Chairman Pitt and Dr. Glass agree sh@h a funding commitment helps ensure J&J’'s
compliance with the settlement’s directives. Objector Petri assails thgereime frame and
the funding commitment, arguing that Plaintiffs have not demonstrated that -geéive
restriction on managemerdiscretion and the funding requirement could ultimately harm
shareholders “if J&J spends more money to implement cosmetic and superfluous ¢thange
would have spent in its normal business judgment in pursuit of [J&J's] Credo ....” Petri Mot.
Dismiss at 15. Of course, his objection is based on the presumption that the corporate
governance reforms are of no value. But, as | have explained, the Credo \saspneltional
while the reforms, in contrast, increase director and employee acdotity)jtamong the other
benefits described above. Thus, in my view, the-ywar time frame and the funding element of
the settlement confer further value on J&J.
Additional Objections

As noted, several objectors argue that the corporate governance refonwiscdofer a

9 In addition, the settlement provides for the implementation of a company wide

Adverse Event Management Standardi NonConformance Management Standard. Plaintiffs
have not pointed to specific expert testimony addressing the benefits tloesesrebnfer. See
PIl. Open. Br. at 21. Hence | do not rely upon them in my substantial benefit analysis.
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substantial benefit on J&J. The most prominent objector is Petri, who argueshbaldl fnd

that Plaintiffs’ experts’ testimony on the value of corporate governasfoents is unreliable
because the experts did not conduct event studies to determine the market's raspbase
proposed reforms. In support of Petri’s view, he provides expert reports by two SeH¢dde
Litvak, Professor at Northwestern University Law School, and M. Todd Hendersoesd$tnoat

The University of Chicaghaw School. While both of these experts agree that the credentials of
Plaintiffs’ experts (Chairman Pitt and Dr. Glass) are excellent, they cothandhe Pitt and
Glass reports are unreliable because neither expert conducts or relies ostugliesdr other
econometric measures to value the corporate governance reforms in the praptbeectrs
agreement. Sedenderson Report at 22.

Henderson bases his conclusion on the notion that the only way corporate governance
reforms can be valued is by iesating the “shareholder reaction to the disclosure of the
proposed changes. If shareholders think they are valuable, the stock price sepw@ddithis is
something that economists can readily determine from available dataat 21. According to
him, “[w]ithout such evidence, the claims of plaintiffs’ experts are rankutgigan.” Id.

Litvak opines that there are several common scientific methods used to establish th
value of corporate governance, including measuring the market pricesuatiegc Litvak
Report at § 126 (listing five methods). In her view, Pitt's and Glass’s reports are aipleli
because, even assuming “that [the] proposed changes in governanceradse compliance,”

they have not shown “such increase in complidreeefits shareholders.1d. at § 17. Litvak

10 Seeid. at 22 (“I . . . conclude that (1) Mr. Pitt and Dr. Glass have failed to support

their conclusions using reliable methodology that economists would use in propounding similar
conclusions in studies submitted to pemriewed journals; and thus (2) plaintiffs hgwevided
no scientifically reliable evidence that the governance changes in this casgokdie value
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cites economic and finance journals employing this method in support of her conteMiores
generally, she concludes that “the expert reports of Mr. Pitt and Drs @ites no empirical
studies supporting their conclusions [and t]his is contrary to the modern scientiftactpf
estimating the effects of corporate governance through econometrisiariallg. at  18.
| disagree. For one, Petri has not pointed to any legal authority suggesting titat eve

studies are the only method by which the value of proposed reforms may be asgertain
Moreover, while Petri has submitted expert testimony by two law professggesting that the
use of econometric studies is the method applied in legal scholarshigsearch has revealed
competing methodologies. For example, Erickson proposed alternative methatischbythe
value of corporate governance reforms can be assessed:

One way to measure the benefits of corporate governance

settlements is to examineethink between the alleged misconduct

and the specific reforms included in the settlement agreement.

Lawsuits typically arise from specific problems, and the remedies

typically relate to these problems. If the alleged misconduct in a

derivative suit resu#td from poor internal controls, for example,

and the settlement strengthens these internal controls, then at least

on its face, the settlement has the potential to benefit the plaintiff

corporation.
Erickson, suprat 1808

Importantly, applying this sort of qualitative methodology here suggesthéproposed

settlement should be approved because it includes provisions that are uniquely tailordd towa
remedying the conduct that fueled the corporate misconduct alleged inrihatiDe Suits. As

noted, the complaints allege that a key deficiency in J&J’'s oversight adatthbare subsidiaries

was its overly decentralized structure. Under that structure, no one officeespassible for

for Johnson & Johnson shareholders.”).
1 Notably, Petri cites the article in which this method is discussed, but only in
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reporting regulatory compliance issues or instances of criminal condube tRE@GC. The
proposed settlement seeks to correct this failing by directing J&J's Chmepl@mce Officer to
report directly to the RCGC “regarding the global implementation, monitoring,feeudiveeness

of the Company’s health carempliance . . . programs.” Stipulation of Settlement at 7. This
report must take place at least once a yddr. Another alleged deficiency in J&J’s oversight
mechanism was its undercapitalization of the quality assurance departmeatSeflement
seds to address this failing by requiring J&J’s Chief Quality Officerefmort to the RCGC, on a
quarterly basis, about the “adequacy of resource allocation to the Company’s systétys and
operations.” Id. Although one could argue that J&J might halttmately made these reforms
on its own in response to the several regulatory actions brought against it, such a ppesampt
speculative. Rather, under the Erickson test, that these reforms are doduamehfgart of a
binding settlement agreementesftive for at least five years suggests that the reforms confer a
substantial benefit upon J&J.

More to the point, and responding more directly to Petri’'s contention that event studies
are the only means for valuing corporate governance reforms, cowtr@egri’'s contention, my
citation to the Erickson studgupra suggests that the legal literature recognizes more than one
method for valuing such reforms. In this connection, Plaintiffs have submigadpemental
report from Chairman Pitt in whiche states that “in my experience, the objectors’ focus on
event studies is disconnected from real world practice. Companies do not ctawuntt
studies’ to measureeither prospectively or retrospectivelyhe benefits that will be, or have
been, derived from any particular corporate reforms . . . . [Ijn my forty pars yé experience, |

am unaware of any company that conducted an ‘event study’ for either of thessgsut Supp.

support of his attorney’s fees objection.
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Pitt Report, 1 18.

To the extent that Petri is asking this Court éguire experts to follow a particular
methodology when more than one exists, Petri misapprehends the Court’s gatekewegtiog.
Federal Rule of Evidence 702 imposes an obligation upon a district court to ensure that exper

testimony is relevant and reliableZF Meritor, LLC v. Eaton Corp.--- F.3d ----, 2012 WL

4483899, *25 (3d Cir. 2012). And, in conducting this analysis, courts are to consider “als aspect
of an expert’s testimony: the methodology, the facts underlying the expert's opemoipiHe

link between the facts and the conclusiond. (quotingHeller v. Shaw Indus., Inc167 F.3d

146, 155 (3d Cir. 1999)). Thus, the Court’s role under Rule 702 is to ensure that expert
testimony reflects accepted standards within the relevant sieantd business communitiest

IS not to serve as an umpire between competing subsets of a given comnigety.S. v.
Vaghari 735 F.Supp.2d 197, 203 (E.D.Pa. 2010) (concluding that competing expert testimony
should be tested by the adversary process, not excluded by the seeid);(“The evidentiary
requirement of reliability is lower than the merits standard of correcthégsotingIn re Paoli

R.R. Yard PCB Litigation35 F.3d 717, 744 (3d Cir. 1994)).

Furthermore, contrary to Petri’'s suggest Plaintiffs’ experts are not precluded from
relying on their pharmaceutical industry and corporate compliance expermrfoent their
opinions. Indeed, the Supreme Court has recognized that the touchstone for a &velymst is

“that an expert, wither basing testimony upon professional studiepersonal experience

employs in the courtroom the same level of intellectual rigor that charasténiez practice of an

expert in the relevant field Kumho Tire Co., Ltd. v. Carmichgeb26 U.S. 137, 152 (1999)

(emphasis added). Betterbox Communications Ltd. v. BB Technologies3®icF.3d 325, 329

(3d Cir. 2002) (noting that expert testimony may be based on personal experience).

42



At oral argument, Petri argued that where there is a quantitativeodnatfailable, an
expert must choose to use that method. However, the only citation that Petri offered it suppor
of this argument is a case involving engineering principléamha supra Needless to say, no
such scientifically technical principles areepented here. Moreover, Petri has not pointed to
authority indicating that, for the sort of injunctive relief here, Plaintiffs’egtgpmust employ a
guantitative analysis. The focus oDaubertinquiry is to ensure that an expert’s conclusion are
basedon more than intuition and speculatiodubertdoes not require a paradigm of scientific

inquiry as a condition precedent to admitting expert testimony ....” Oddi v.Nfaa Co, 234

F.3d 136, 156 (3d Cir. 2000).

Petri further argued, at oral amgent, that Chairman Pitt's and Dr. Glass’s opinions are
unreliable because their valuation methods would not be publishable in acadenatsjoliris
true that courts look to whether there are any-jodicial uses of a scientific method to
determinefithe touted methodology was created solely for the purpose of litigatione Bhar
concern among courts that “the hiring of reputable scientists, impressreelgntialed, to testify
for a fee to propositions that they have not arrived at through the methods that theyense wh
they are doing their regular professional work [and instead, merely paying danlisss] to
give an opinion helpful to one side in a lawsuit” will corrupt the judicial proced&rner

Chilcott Laboratories Ireland Ltd. v. Imp Laboratories, In¢ Civil Action No.08cv-06304

(WIM), et al, 2012 WL 1551709 (D.N.J. Apr. 30, 2012) (quoting Braun v. Lorillard, 184.

F.3d 230, 235 (7th Cir. 1996)). Here, however, this concern is unwarranted as Petri has not
suggested that Chaian Pitt and Dr. Glass typically employ methods that they have ignored
here for the sole purpose of providing expert opinions in support of the settlement. Moreover,

while an economist may be held to the academic publishing and practical standaedgeid of
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econometrics, seBura Automotive Systems of Indiana, Inc. v. CTS CoB85 F.3d 609, 614

(7th Cir. 2002), Petri has not cited any authority requiring that industry expereld to that
same standard. And, this is obviously not a case inwplg@centists and the technical
requirements underlying their opinions. Accordingly, | reject Petri's contenhah the
declarations and opinions of Plaintiffs’ experts’ are unreliable for failurentorporate
econometricbased event studiés.
b. Remaining Factors

Having addressed Petri’s attacks against corporate governance refoeralgehnow
briefly address the specific substantial benefit factors not already passad by my earlier
analysis. As noted, those factors are (a) the skill and efficiency of the astamaelyved, (b) the
amount of time devoted to the case by plaintiff's counsel; (c) the awards in siasés; ¢d) the
value of benefits accruing to class members attributable to the efforts®tolansel as opposed
to the efbrts of other groups, such as government agencies conducting investigations; and (e)
any ‘innovative’ terms of settlement.

As Plaintiffs’ counsel correctly points out, several courts in this didtage approved
attorney’s fees awards nearing, and in some instances exceeding, $10 millimidaitaporate

governance casesSee e.qg, Plymouth County 2012 WL 664827 at *5 (collecting cases);

Watts supra These amounts are comparable to the $10 million fee award requested here. To be
clear, howeve the Court is making no determination as to the reasonableness of the fees
requested at this juncture. As explained below, the Court is appointing a spece tmast

recommend an appropriate lodestar before the Court makes its final fee datiermin

12 Petri further objects on the basis that the named shareholder plaintiffs do not

adequately represent the interests of themamed shareholders. | reject this argument for the
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The factor of the value of benefits accruing to class members attributableeftotite of
class counsel as opposed to the efforts of other groups, such as government ayshoting
investigations, is another area in which Petri voices objectietri contends that it was not
Plaintiffs’ litigation that served as the impetus for the corporateignance reforms but, rather,
the various governmental investigations, charges, andpnajiie regulatory settlements caused
J&J to institute such reforms. While this argument has intuitive force, Petri has not
pointed to any record evidence to support this contention. More importantly, the timing of thi
suit belies his contention. It was not until the demand plaintiffs filed their denvatidshe
Board that the Board convened a Special Committee and hired independent coreseltohe
Board’s role in the areas of alleged corporate misfeasance that led latasgueview and
condemnation of J&J's actions. Moreover, the Special Committee stategeport that it was
the demand letters that sparked the creation of the committee and its review, ati that
committee expanded its review to include the allegations of the demand futility laed ot
derivative complaintsSeeReport of the Specid&lommittee at B.>* Additionally, as noted, the
reforms adopted here are specifically tailored to the demand futiditytiffs’ allegations that
the Board ignored “red flags.” Petri has not pointed to allegations or findings watioeis
regulatory ivestigations that highlight this specific flaw, nor could he because Plaihaffe
alleged that it was the investigations themselves that were the red flags thathshveulderted
the Board to J&J’s actions.

Moreover, the proposed settlement termkestH out the Special Committee

same reasons expressed in connection with my ruling on his motion to intervene.

For this reason, | reject Petri’'s contention that the Special Committeet®orea
and its recommendations were motivated solely by “J&J’s desire to improvéoingesfidence
and avoid further litigation.” Petri Mot. Dismiss at-12.
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recommendations by providing more teeth to the committee’s recommendations.pelia S
Committee recommended that the Regulatory and Compliance Committee (*RCC”) be
authorized to retain outside expert consultants, anditbdCC committee develop a metric and
report card. It, further, suggested that members of the Special Committed \muake
themselves available” to confer with the RCC committee about their experiencest &tepe
Special Committee at 121. Thes@gestions, while arguably of some value, do not address the
key allegations in Plaintiffs’ complaints. Unlike the proposed settlement termsSpécial
Committee recommendations do not designate one individual responsible for qualit contr
policy at J&, nor do the recommendations tie compliance with J&J’s internal quality control
measures to compensation and employee reviews. Thus, in my view, counsel obtagadera gr
benefit for J&J by building upon the recommendations of the Special Committee.

Furthermore, as Plaintiffs’ counsel noted at oral argument, the governmentgatieat
had not been culled together into a cohesive form until counsel for the Dé&mglitgt Plaintiffs
drafted their complaints in that fashion. Therefore, | conclude that, althougioveenment
investigations certainly provided fodder for Plaintiffs’ allegations, Hféshtlemands and suits
were the primary impetus for the reforms embodied in the Settlement.

With regard to whether terms of the settlement are innovative, | find thdathes is in
equipoise. As | explained above, the reforms here are more tailored than tivadéenpia the
case law. That said, several recent cases cited by Plaintiffs’ counsel have ircdyo@dte
governance reforms similar tbose advanced her&eeg e.g, Schering 2008 WL 185809 at *5;

Shell Deriv. Litig, 2005 WL 2877899 at *9SeealsoLilly , 2010 WL 2985946 at *1-2.

Finally, in terms of the skill and efficiency of the attorneys involved, | catelthat

counsel are higly skilled in prosecuting shareholder derivative actions and class actions
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generally. Each counsel has submitted biographies detailing the large rafrabehn actions he
or she has litigated. In addition, their briefing reflects their substantial kdge/lof this area of
law, and their past successes demonstrate that they possess the requssiie rs&gbtiate the
settlement here.

With regard to the amount of time they devoted to their representation, counsel's
attorney’s fees submissions and tllmt Declaration recount that a significant number of hours
were spent in prosecuting and settling the Derivative Suits. While | have yelfeton the
reasonableness of those hours for purposes of my lodestar analysis, for purposes of my
substantial bnefit analysis, | conclude that counsel spent a sufficient number of hours to satisfy
me that they worked diligently toward obtaining a substantial benefit far &Jum, | conclude
that the settlement confers a substantial benefit on J&J and thatdiagty, an award of
attorney’s fees is appropriaté.

2. Lodestar Calculation

Plaintiffs counsel request over $6 million in attorney’s fees, and $452,016.76 in costs.
The six plaintiffs’ law firms have each submitted their own declarations regatide fees
incurred as reflected in the following chart.

SUMMARY LODESTAR AND EXPENSE CHART

Firm Name Lodestar Expenses

14 Plaintiffs further argue that the Court should consider that the agreement is the

result of an arms length transaction, and that the fees were negotiatedemrsggtiitment on the
substantive terms had been finalized. In addition, Plaintiffs le#tesocial benefits of derivative
litigation as another factor demonstrating that a substantial benefitoméerred here. | need
not rely upon these factors because, as my foregoing analysis make$ aheasatisfied that a
substantial benefit was canfed.
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Carella, Byrne, Cecchi, Olstein, Brody & Agnello, $833,753.0(C $8,016.47
P.C.

Robbins Geller Rudman & Dowd LLP $564,067.50 $94,998.48
Kantrowitz, Goldhamer & Graifman, P.C. $506,916.50 $4,718.49
Bernstein Litowitz Berger & Grossmann LLP $1,060,237.5( $88,975.44
Morris and Morris Counselors at Law LLC $2,033,770.0( $224,305.48
Abraham, Fruchter & Twersky, LLP $1,615,523.7¢5 $31,002.40

Total | $6,614,268.2§  $452,016.76

Counsel requests that the Court apply a 1.5 multiplier to the $6,614,268.25 lodestar figure, which
results in approximately $10 million in fees.

As noted, in terms of each firm’s role in the litigation, Caréarne, Cecchi, Olstein,
Brody & Agnello, P.C., along with Morris and Morris Counselors at Law LLC, RobbatleiG
Rudman & Dowd LLP, and Bernstein Litowitz Berger & Grossmann LLP serveo-aad
counsel on the demand futility actions. Abraham, Frucatéwersky, LLP served as lead
counsel, and Kantrowitz, Goldhamer & Graifman, P.C. served as liaison counsel, imdrade
refused action. Per the parties’ Stipulation and Agreement of Settlement, J&J has agreed
to pay up to the requested $10 million in attorney’s fees and up to $450,000 in costs “subject to
Court approval.” Stipulation of Settlement at § 5.1. J&J agrees not to oppose any fée or cos
award under those threshold amounts.

“Courts must thoroughly analyze an application for attorneys fie a class action

settlement.”O’Brien v. Brain Research Labs, LI .Slip Copy, 2012 WL 3242365 (D.N.J. Aug.
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9, 2012) (quoting In re Rite Aid Corp. Sec. Liti§96 F.3d 294, 299 (3d Cir. 2005)). The same

holds true for shareholder derivative suits. Itis of no moment that the parties haveaeambtse

the proposed attorney’s feeSeeYong Soon Oh v. AT & T Corp225 F.R.D. 142, 146 (D.N.J.

2004). Because there is arisk that “lawyers might urge a class settlement &gare or on a

lessthanoptimal basis in exchange for redrpet treatment for fees)h re Gen. Motors Corp.

55 F.3d 768, 820 (3d Cir. 1995) (citation and quotation marks omitted), courts must be vigilant
in ensuring that the fees are reasonable.

There are two valuation methods used to ascertain the reasonablenessef sifieen
requests-the lodestar method and the percentage-of-recovery method. The lodestar method
involves multiplying the number of hours expended by the attorneys’ reasonable htirly r

SeegenerallyLindy Bros. Builders, Inc. v. American Radiator & Standard Sanitary CAB3.

F.2d 161 (3d Cir. 1973)ited inMerola v. Atlantic Richfield Company15 F.2d 165, 166 (3d

Cir. 1975). The percentage-of-recovery method, unlike the lodestar method, is casekithat
involve a monetary settlement or common fuidl. at 821-22. In percentage-mdeovery cases,
court often engage a lodestar “crat®ck,” which is an abbreviated version of the traditional

lodestar analysisin re AT&T Corp, 455 F.3d at 169 n.6.

Courts generally apply the lodestar method in cases where, like here, graemattl
“evades the precise evaluation needed for the perceatageovery method.” In re Gen.

Motors Corp, 55 F.3d at 821Seegenerallyln re N.M. Indirect Purcha&ss Microsoft Corp.140

N.M. 879, 899 (N.M.App. 2006) (cataloging cases). A lodestar analysis is fitting Wiere is

no monetary component to the settlement and no valuation of the non-monetary award upon
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which the Court could base a percentage ajvrery calculation> Seeln re Schering

Plough/Merck Merger LitigationCivil Action No. 09CV-1099 (DMC), 2010 WL 1257722, *17

(D.N.J. Mar. 26, 2010); Charles v. Goodyear Tire and Rubbe9Z6.F.Supp. 321, 325 (D.N.J.

1997) (“As a result of the diffidty in making some reasonable assessment of the settlement’s
value, this Court will utilize the lodestar method in awarding class coundefsets’ fees.”);

Osher v. SCA Realty I, Inc945 F.Supp. 298, 306-07 (D.D.C. 1996) (applying lodestar in

sharehter derivative settlement involving only injunctive relief) (relyinglome General

Motors Corp, 55 F.3d at 821)But seePeter Fabrics, Inc. v. S.S. Herm@65 F.2d 306, 319 (2d

Cir. 1985) (suggesting that something less than full blown lodesappi®priate for fee awards
not made pursuant to statute); (distinguishing between “court awarded” fees and calculating
appropriate fees under a contract). Here, there is no record evidence fidmhehCourt

could quantify in monetary terms the porate reforms-neither of Plaintiffs’ experts provide
the Court with such an assessment. Indeed, Plaintiffs’ counsel conceded aleimesett
hearing that the Court must apply a traditional lodestar analysis as opposepédrcémtageq-
recovery metbd with a lodestar cross-checgeeHrg. Tr. at 40:1-16seealsoPl. Open. Br. at

37.

15 There is language in the Third Circuit’'s decisionShlensky suprathat, for

settlements involving intangible benefits, “the district court must attempt to evaludiertest

in monetary terms or, at the least, make a comparison between the value odltserdages in
guestion and the benefit ‘on the basis of its best economic judgméatdt 150 n.12 (quoting
Merola v. Atlantic Richfield Companys15 F.2d 165, 172 (3d Cir. 1975)). This statement is
Shlenskyis tied to language in the9I5 decision oMerola where the circuit indicated that, in
determining whether the lodestar should be adjusted upward or downward to refdegtee of
counsel’s success in settling a suit, the court must use its economic judgmeassalsyalue

of the injunctive relief. 515 F.2d at 172. This, of course, does not mean that the court must
reduce the injunctive relief to a monetary figure. Rather, as more recedtCitguit case law
makes clear, courts may use the lodestar method, withouhiagae monetary value to
injunctive relief, where “the nature of the settlement evades the precise evaludtié&General
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In conducting a traditional lodestar analysis, courts bear the “respin$ddil closely
scrutiniz[ing] all fee arrangements to ensure fees do not exceed a réasonabnt.” In re
AT&T Corp., 455 F.3d at 169.

The first step in applying the lodestar formula is to determine the
appropriate hourly rate. In determining the appropriate hourly rate,
the court should first consider the attorney’s usual billing ratee T
Supreme Court has indicated that the district court can also
consider the prevailing market rates in the relevant community to
assist in the determination of an appropriate hourly rate. In
calculating the second part of the lodestar formula, the time
reasonably expended, the district court should review the time
charged, decide whether the hours set out were reasonably
expended for each of the particular purposes described and then
exclude those that are excessive, redundant, or otherwise
unnecessary. Time expended is considered reasonable if the work
performed was useful and of a type ordinarily necessary to secure
the final result obtained from the litigation.

ScheringPlough 2010 WL 1257722, at *17 (internal quotation marks and citations omitted).

In sum, the lodestar formula is a twart process: first, the Court must determine the
appropriate hourly rate for each counsel and, second, the Court must determine the
reasonableness of the time expended, reducing the number of hours claimed whereatgpropri
Once the lodestar amount is determined, the court may decrease or increaseuhiabgmo
applying a multiplierj.e., “a device that attempts to account for the contingent nature or risk

involved in a particular case and the quality of the attorneys’ wbrkg Diet Drugs582 F.3d

524, 540, 540 n.33 (3d Cir. 2009).
Here, counsels’ fee declarations are not sufficiently detailed for the t0amgage in
the sort of searching and thorough inquiry that a traditional lodestar analysieseqoounsels’

declarations set forth seven broad categories of fees, with the total number axpauinded by

Motors, 55 F.3d at 821.
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counsel and/or support staff for each category. The categories are: (lipat@stresearch,
drafting original complaints, and demand letters; (2) investigation, reseacthlrafting

amended complaint/demand refused complaint; (3) motion practice; (4) discovery and
investigation post filing of amended complaint/demand refused complaint; (5ngaee and
compliance analysis, and draftinfjsettlement proposals; (6) settlement negotiation process and
documentation; and (7) poséttlement documentation and briefifigWith such broad

categories, the Court cannot discern how many hours were spent on drafting ardamende
complaint versus a demand letter, nor how many hours were spent on a given motion.

For this reason, the Court requested supplemental evidence from counsel regarding t
specific motions upon which each counsel worked, as well as more detail about the number of
settlement mdaangs and who attended those meetings. While counsel provided additional
submissions, their submissions are not standardized. For example, some firmsl icalute
appearances in their time spent on a given motion while other firms did not. Motbewéles
of the motions are not uniform. In a large complex litigation such as this one, wherarthsix
firms corepresenting the plaintiffs, and counsel requests over $6 million as a lodesGouthe
requires detailed submissions that provide sufficient information from which the caourt
determine whether there has been any duplication in attorney effort or mhetlaenounts
expended were reasonable.

Counsel has offered to produce time records for the Cont@meraeview, however,
the Court’s full docket prevents it from expending further judicial resources on regiéme

records or other information relating to over 10,000 hours of attorney time claimecttbden

16 To be clear, the firms Bernstein Litowitz Berger & Grossmann, LLP, islamd

Morris LLC, Abraham, Frucler & Twerksy, LLP, and Kantrowitz, Goldhamer & Graifman,
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spent on this matter. Such a review is necessitated in order to engage in thdochstar
analysis required. Accordingly, as indicated at the settlement approviaghaad without any
objection by counsel, the Court exercises its discretion to appoint a spece&l puastiant to
Federal Rule of Civil Procedure 53 to provide the Court with a recommendation as to the
appropriate lodestar amount. The special master will review counsgis'sea hourly rates,
time expended, and costs requested to determine if they are reasonable, as thaletemed by
the @ase law. Once the special master’'s recommendation is received, the Courstwilbke a
final determination as to the lodestar amount, then determine if a multiplier is agiremd, if
so, in what amount. Lastly, the Court will decide the appropriate amount of costs tarbdedw
IV.  CONCLUSION

For the foregoing reasons, the Court approves the settlement. With regard to the
attorney’s fees and costs, the Court appoints a special master to recommenad@masppr
lodestar amount. The Court’s final ruling on Plaintiffs’ counsel’s requestederand costs will

be filed thereafter. An Order accompanies this Opinion.

Dated: October 26, 2012

/s/ Freda L. Wolfson
Hon. Freda L. Wolfson, U.S.D.J.

P.C., include the seventh category, while the other firms do not.
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