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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

QUADIR SNELL,
Petitioner, : Civil Action No. 10-2072 (JAP)

OPINION
V.

UNITED STATES,

Respondent.

APPEARANCES:
Petitioner, pro se
Quadir Snell
Reg. No. 29170-050
United States Penitentiary- Lewisburg
P.O. Box 1000
Lewisburg, PA 17837
Counsel for Respondent
Paul J. Fishman
United States Attorney
970 Broad Street, Suite 700
Newark, NJ 07102
PISANO, District Judge
Petitioner Quadir Snell (“Petitioner”), a federal prisoner currently confined at the United
States Penitentiary in Lewisburg, Pennsylvasiahmitted a petition to vacate, set aside, or
correct his sentence pursuant to 28 U.S.2255. On April 30, 2013, the United States Attorney
answered the petition drPetitioner filed a reglon or about May 7, 2013.

For the reasons set forth belawis petition wil be denied.
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l. BACKGROUND

On July 11, 2008, Petitioner was charged innacieunt Superseding Indictment with one
count of conspiracy to commit robbery affagt interstate commercane count of robbery
affecting interstate commerce, and one count of receipt of stolen grapetitioner pled guilty
to the substantive robbery count on ®ember 29, 2008 and was sentenced to 96 months
imprisonment on January 5, 2009. That sentencseavdhe bottom of th&uidelines range for
Petitioner’s offense level of 24 and criminalstory category of V. Pursuant to the plea
agreement, Petitioner expressly waivhis right to appeal or col&tlly attack his sentence if it
fell within or below Guidelines offense level 24.

Petitioner then filed a petition to vacate, set aside or correct his sentence pursuant to 28
U.S.C. § 2255. On January 14, 20Ptesiding Judge Garrett E. Brown, Jr. denied the Petition in
part and ordered the parties to file suppleniemiaterials regarding Pdabtiher’'s claim that his
counsel failed to file a timely appeal of himtnce. After an evidentya hearing on April 11,
2011, Judge Brown found that certain sentencingriaétations - namely, the criminal history
category and the period of supervised releasere not addressed by the plea agreement and
that Petitioner had not been consulted on mlrer of grounds following sentencing. For those
reasons, Petitioner was resentencetlag 31, 2011 to 92 months imprisonmént.

Nearly one year after the resentencing Jwdge Brown, Petitiomefiled the instant
Petition seeking a new resentencing.

I. CLAIMSPRESENTED

Petitioner relies on a recent decisiorPiepper v. United States, 131 S. Ct. 1229 (2011),

which held that post-sentencing rehabilitation is a factor to be considered at the time of

! This matter was transferreddodge Joel A. Pisano on June 14, 2012.



resentencing. Specifically, P&tner claims that the Peppelecision entitles him to a
resentencing, during which hishabilitation efforts should be iy discussed and considered.
[Il. DISCUSSION

28 U.S.C. § 2255 permits a coud vacate, correct, or seside a sentence that was
“imposed in violation of the Constitution orwa of the United States, or that the Court was
without jurisdiction to impose such a sentenoe,that the sentence was in excess of the
maximum authorized by law, or is otherwisebject to colleeral attack.” 28 U.S.C. § 2255.
Section 2255 may not be used “te-litigate questions which we raised and considered on

direct appeal.” United States v. DeRewal,F18d 100, 105 n.4 (3d Cir. 1993) (quoting Barton v.

United States, 791 F.2d 265, 267 (2d Cir. 1986)).
This Court is alsonindful of Petitioner’'spro se status. Because Petitioner i se
litigant, the Court must apply a more liberal staddaf review to his claims than it would to a

petition filed with the aid of counsefee, e.g., Haines v. Kerner, 404 U.S. 519, 520 (1972);

Wade v. Yeager, 377 F.2d 841, 846 (3d Cir. 19659dgnizing that a petition made without the

benefit of counsel must be read with a nmeasof tolerance). Here, the Court construes
Petitioner’s filings liberally, a# is required to do, but nonethstefinds that the Petition should
be denied.

In Pepper, on which Petitioner relies, tBepreme Court held that “when a defendant’s
sentence has been set aside on appeal, a distudtat resentencing maonsider evidence of
the defendant’s post sentencing tahtation and that such evidence, in appropriate cases, [may]
support a downward variance from the now-adyisBederal Sentencing Guidelines range.”
Pepper, 131 S. Ct. at 1236. In Pepper, thgegtment appealed defendant Pepper’'s 24-month

prison sentence, which reflected a nearly 46cqret departure from the guidelines based on



Pepper’s substantial assistan€he Eighth Circuit Court of Apgals reversed and remanded for
resentencing. On remand, the District Cotwhducted a re-sentencing hearing during which
there was testimony that Pepper successfatiynpleted a drug treatment program, found
employment, and enrolled at a local commurityllege after his release. Id. at 1236-37.
Following the hearing, the Distti Court sentenced Pepper tfte same 24-month sentence,
which the Government again appealed. Finallgimgn remand, the District Court stated it was
not bound to the previous reduction, refusedramt a further downward variance, and imposed
a 65-month sentence. Defendanpegled this sentence. In resig, the Supreme Court held
that “the Court of Appeals errad categorically precluding thBistrict Court from considering
evidence of Pepper's postsentencing rehabiatfter his initial sentence was set aside on
appeal. District courts po&oker may consider evidence of a defendant’s postsentencing
rehabilitation at resgencing....” 1d. at 1249.

In light of Pepper, Petitioner gues that he is entitled ton@w resentencing to take into
account his rehabilitation efforter support of his petition, he fgdubmitted to the Court records
of his post-sentencing activitieSince being sentenced, Petiter has obtained a number of
educational credits including his GED, and hadigipated in parenting skills classes and an
industry safety training prograrhle argues that thesehabilitation efforts aeate the basis for a
resentencing based on Pepper.

While Petitioner’s rehabilitation efforts areutdable, they do not entitle Petitioner to a
resentencing. The Pepper decisiorsloot create a right to resemting solely on the basis of
post-sentencing rehabilitation. Rathas was the case in Pepper.ewla sentencing properly
appealed, rehabilitation effort@re just one of a number of factors to be considered by the

sentencing judge. See id. at 1249 (holding that district court may consider petitioner’s



postsentence rehabilitation effort@ftér his initial sentence [i]s set aside on appeal”) (emphasis
added). In this case, Petitioner has not identified any basis to set aside his sentence and his
rehabilitation efforts alone do not entitle him to a resentencing.

Furthermore Petitionerpossssed the ability to presentidegnce of thoseehabilitation
efforts, and in fact did so, during the ressing before Judge Brown. There is nothing to

suggest that Judge Brown ignored those eff@ds, e.g., United States v. Diaz, 639 F.3d 616

(3d Cir. 2011) (finding that a samicing judge’s failure to make moof rehabilitation efforts and
lack of mention of such efforts in a presamce report is enough to warrant a remand and
resentencing). Here, during Rither's resentencing hearing, &hich he was represented by
counsel, both counsel and Petitioner discdisse detail Petitioneés ongoing rehabilitation
efforts, including those discussadpra. Furthermore, Judge Brown noted at the hearing his full
consideration of R#ioner’s ongoing efforts andpecifically stated thathey were a factor in
supporting a reduced sentence. These facts lead®ubt that Petitioner’s rehabilitation efforts
have already been considered by this Condtthus Petitioner’s clais are without merit.
V. CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. 8§ 2253(c), unless a difjogtice or judge is®s a certificate of
appealability, an appeal may not be taken feoffimal order in a proceeding under 28 U.S.C. §
2254. A certificate of appealabilitynay issue “only if the apipant has made a substantial
showing of the denial of a cditsitional right.” 28 U.S.C. § 2258](2). “A pettioner satisfies
this standard by demonstrating that jurists @dson could disagree witihe district court’s
resolution of his constitutional claims or thatists could conclude the issues presented are

adequate to deserve encouragemeptaceed further.” Miller-El v. Cockrelb37 U.S. 322, 327

(2003).



Here, Petitioner has failed make a substantiahewing of the deniabf a constitutional
right. No certificate of appealability shall issue.
V. CONCLUSION
For the reasons set forth abptbke Petition must be disssed. An appropriate order
follows.
K/ Joel A. Pisano

DEL A. PISANO
UnitedStateistrict Judge

Dated: August 7, 2013



