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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

RAYMOND SCURKQ,

Plaintiff, : Civil Action No. 10-2501JAP)
V. :
OPINION
NEW JERSEY STATE POLICE, et al.,

Defendants.

PISANO, District Judge:

Presently before the Courtpaintiff Raymond Scurko’s Motion todétnandthis matter
to the Superior Court of New Jersey, Law Division, Somerset County. Docket Entpy Nor
the reasons set forth below, Plaintiff’'s motiomyianted

I.  Background

On March 22, 2010, Raymond Scurko filed a complaint against the New 3tasey
Police, Col. Joseph R. Fuentes, in his official capacity as Superintendent of tliefdew State
Police State Trooper Thomas Donnelly, Somerset County Jail, Frank P. Provenzano, Sr., in his
official capacity as Somerset County Sheriff, Charles&lINn his official capacity of Warden
of the Somerset County Jail, and John Doe in the Superior Court of New Jersey, LaanDivisi
Somerset County, Docket No. SOM-L-543-10, alleging violation ofdasralrights pursuant to
42 U.S.C. § 1983, violation of his rights under the New Jersey Constitution and the New Jersey
Civil Rights Act,andnegligenceNotice of RemovalCertification of Joel I. Rachmiel
(“Rachmiel Certification”) at 8. On or about April 14, 2010, Scurko filed an amended
complaint mming State Trooper M. Roxbury as a defendant and dismissing Trooper Donnelly
from the action. Notice of Removal; Rachmiel Certification at 3.
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On April 12, 2010, defendants Somerset County Jail, Frank P. Provenzano, Sr., and
Charles O’'Neill were serdewith a Summons and Complaint via certified mail. Rachmiel
Certification at § 3, Exhibit page 3. Defendants New Jersey State PolicdpSeph R. Fuentes,
and Trooper Donnelly were served with a Summons and Complaint via certified mail bn Apri
13, 2010.1d. at page 2. Trooper Roxbury was served with a Summons and Amended Complaint
via certified mail on April 17, 2010ld. at page 1.0n May 10, 2010, counsel for the New
Jersey State Police, Col. Joseph R. Fuentes, and Trooper Roxbury (coll¢cav&iate
Defendants”) queried the Superior Court docket to ascertain whether the otheladesen this
matter had been served. Def. Bt Exhibit B. The Superior Court Automated Case
Management System Case Inquiry showed service as pending against allriefasdd May
10, 2010.1d.

OnMay 14, 2010the State Defendantemoved tle action to this Court pursuant to 28
U.S.C. 8§ 1331, 1441(b), (c) and, 14480tice of Removal Scurko filed the instant motion to
remand this matter to stateurt on May 18, 2010, arguing that not all defendants who had been
served prior to removal consented to or joined in the notice of removal. Docket Entry No. 2.

Il.  Discussion

28 U.S.C. § 1446 provides, in pertinent part:

(a) A defendant or defendants desiring to remove any civil action or

criminal prosecution from a State court shall file in the district court of the United

States for the district and division within which such action is pending a notice of

removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and

containing a short and plain statement of the grounds for removal, together with a

copy of all process, pleadings, and orders served upon such defendant or

defendants in such action.
(b) The noice of removal of a civil action or proceeding shall be filed
within thirty days after the receipt by the defendant, through service owidbe

of a copy of the initial pleading setting forth the claim for relief upon whuci s
action or proceeding is based, or within thirty days after the service of summons



upon the defendant if such initial pleading has then been filed in court and is not
required to be served on the defendant, whichever period is shorter.

In addition to the statutory requirements found in 28 U.S.C. § 1446, all defendants must join in
or consent toehe removabf anaction to federal courtOgletree v. Barnes, 851 F. Supp. 184,

186 (E. D. Pa. 1994) (citinGableman v. Peoria, D. & E. Ry. Co., 179 U.S. 335, 337, 21 S.Ct.
171,172, 45 L.Ed. 220 (1900Jhicago, RI. & P. Ry. Co. v. Martin, 178 U.S. 245, 20 S.Ct. 854,
44 L.Ed. 1055 (1900) “Under this ‘rule of unanimity,” all defendants must join in the notice of
removal or otherwise consent to the removal within the thirty-day period setf@@u.S.C. 8
1446(b) in order to perfect removalld.

There are, however, some exceptions to the “rule of unanimity,” one of the@tate
Defendants argue applicablehere Id. at 187 Def. Br. at 3. “[D]efendant&ho have not been
served with the initial pleadings pursuant to 28 U.S.C. § 1446(b) at the time the notice of
removal is filed ar¢] not required to join in the notice of removal or otherwise consent to
removal’ Id. Once an action has been properly oged ‘the subsequent service of additional
defendants who do not specifically consent to removal does not require or permit remand on a
plaintiff's motion” Lewisv. Rego Co., 757 F.2d 66, 69 (3d Cir. 1985) (emphasis added). In a
situation where not atlefendants have been served at the time of removal, and therefore have
not joined in or consented to the removal, removal may nevertheless be effectivedptioeide
notice of removal alleges that the defendants not joining in the notice of remogaloteserved
in the state court actiorid. at 68.

The statutes governing removal atgctly construedgainst removal and all doubts
should be resolved in favor of remarigoyer v. Shap-on Tools Corp., 913 F.2d 108111 (3d
Cir. 1990) (quotingXeel Valley Auth. v. Union Switch and Sgnal Div., 809 F.2d 1006, 1010 (3d

Cir.1987). Here, the State Defendants’ argument that removal was proper fails fordsans.



First, the “rule of unanimity” has not been met. At the time of remalladf the deéndants had
been served with the initial pleading filedthis case.See Rachmiel Certification at 13, Exhibit
pages 13. In order for removal to be effective, all defendants who have been servedraethe t
of removal must expressly join in or consent to remo%eaé Lewis, surpa, 757 F.2d at 69;
Ogletree, supra, 851 F. Supp. at 189-90. The only defendants who need not join in or consent to
removal are those servatter a notice of removal has been filedewis, supra, 757 F. Supp. at
69. In this case, although all of the defendants had been served at the time of removal, only the
State Defendants joined in or consented to removal. Second, the State Defendantsf notice
removal is defective because it does not allegettieatiefendants not joining in the notice of
removal had yet to be served in the state court actobrat 68;see Notice of Removal.
[ll.  Conclusion

For the reasons set forth above, Plaintiff’'s Motion to Renmgdanted and this matter is

remanded to the Superior Count of New Jersey, Law Division, Somerset County.

/sl JOEL A. PISANO
United States District Judge

Dated:July 6, 2010



