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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Diane M. CAPRIGLIONE, and
Scott J. CAPRIGLIONE
Civil No. 10-2845 (AET)
Plaintiffs,
OPINION
V.

RADISSON HOTELS INTERATIONAL, INC.

Defendant.

THOMPSON, U.S.D.J.

l. INTRODUCTION

This matter comes before the Court uporieddant Radisson Hotels International,
Inc.’s (RHI) Motion for Summaryudgment [docket # 19]. Pdiffs Diane Capriglione and
Scott Caprilglione oppose the motion [21]. The Court has decided the motion upon the
submissions of the parties and without oral argument, pursukattdR. Civ. P. 78(b). For the
reasons stated below, Defendant’s motion is granted.

Il. BACKGROUND

This case arises out of injuries sustdig Plaintiff Diane Capriglione, who while
staying at the Radisson Hotel in Racine, Wisin, (Hotel) on June 3, 2007, fell and fractured
her left hand allegedly as a result of therepair/hazardous conditi of the sidewalk and
roadway abutting the entrance oéthotel. (Amend. Compl. 1 7). [7].

On June 3, 2010, Plaintiffs filed a Complaint [1] alleging that Plaintiff Diane

Capriglione’s injury was caused by negligencdtenpart of Graves Hospitality Corporation, the
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company that owned the Radisson Hotel Rakladbourwalk, the Hotel itself, and John Doe.
Additionally, Plaintiff Scott Capriglione asserteaichs for loss of consortium as a result of the
injury to his wife. Graves Hospitality Corporatiand the Hotel filed a Motion to Dismiss for lack
of jurisdiction on September 26, 2010 [Hlaintiffs subsequently amended the complaint on
October 18, 2010, joining RHI as a defendaseeAmend. Compl.).

On January 10, 2011, this Court dismisBéaintiff's Complaint against Graves
Hospitality Corporation and Harbourwalk Hbtemited Partnership d/b/a Radisson Hotel
Racine Harbourwalk for lack of jurisdiction. [15].

Defendant RHI now moves for Summary Judgn@ento the claims asserted against it.
[19].

. ANALYSIS

A. Legal Standard for Summary Judgment

Summary judgment is appropriatéhe record shows “that there is no genuine issue as to
any material fact and that the movant is entittepfidgment as a matter of law.” Fed. R. Civ. P.
56(c); Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986). ¢ieciding a motion for summary
judgment, a district court considers the fatrswn from “the pleadings, the discovery and
disclosure materials, and any affidavits” andstriwiew the inferences to be drawn from the
underlying facts in the light most favorabletih@ party opposing the motion.” Fed. R. Civ. P.
56(c); Curley v. Klem298 F.3d 271, 276-77 (3d Cir. 2002) (internal quotations omitted). In
resolving a motion for summajydgment, the Court must deteine “whether the evidence
presents a sufficient disagreement to require ggdom to a jury or whether it is so one-sided
that one party must prevail as a matter of laiderson v. Liberty Lobby#77 U.S. 242, 251—

52 (1986). More precisely, summary judgment stidnd granted if the eélence available would



not support a jury verdict in favor of the nonmoving patty.at 248—49. The Court must grant
summary judgment against any party “who failsntake a showing suffient to establish the
existence of an element essential to thatyfmdase, and on which that party will bear the
burden of proof at trial."Celotex,477 U.S. at 322. Properly dgal, Rule 56 will “isolate and
dispose of factually unsupported claims or deés” before those issues come to tridl.at
323-24.

B. New Jersey Tort Law

The Court has jurisdiction in this case puansuto 28 U.S.C. 1332(a)(1). Accordingly,
while we follow federal procedural rules, we appile substantive law of the state in which this
Court sits. See generally Erie R.R. Co. v. TompkB&4 U.S. 64, 78 (1938). The crux of the
present dispute is whether Defendant is liablel#ntiffs under multiple theories of negligence.
Because negligence sounds in common law tartrioh@, we apply New Jersey substantive law.
See Marino v. Industrial Crating Ca58 F.3d 241, 243 n.2 (3d Cir. 2004).

To prove negligence under New Jersey comitaan a plaintiff must establish: “(1) a
duty of care owed to plaintiff by defendant, é2breach of that duty by defendant, (3) proximate
cause, and (4) actual damagebigier v. D’Ambosgl7 A.3d 271, 274 (N.J. Super. Ct. App. Div.
2011) (citingBrunson v. Affinity Fed. Cred. Unip72 A.2d 1112, 1123 (N.J. 2009).

The “prerequisite to recovery on a negligertheory is a duty owed by defendant to
plaintiff.” Strachan v. John F. Kennedy Memorial Ho&38 A.2d 346, 349 (N.J. 1988).
Whether a duty of care exists is a questiolawffor the court to analyze in light of “the
relationship of the parties, thetnee of the attendant risk, andetpublic interest in the proposed
solution.” See idat 526;Jerkins ex rel. Jerkins v. Anders®22 A.2d 1279, 1284 (N.J. 2007).

In New Jersey, the plaintiff bears the burden of proving that the defendant breached the



duty of care owed to thenBee Jarrah v. Trump Hotels & Casino Resot&7 F.Supp.2d 522,
525 (D.N.J.2007).

C. Application

In the instant action, Plaintiffs contend tisfendant owed a duty of care to Plaintiffs by
virtue of its License Agreement with RadissoaciRe Hotel in which Defendant incurred certain
responsibilities in regarth planning, design inspections, safety and quality standards in the
operation of the hotel. (Pls. Opp. Br., at 6).tHe alternative, Plaintiffs argue, Defendant owed
a duty to Plaintiffs under “vicarious liabilitend or agency theory, agency by estoppel,
employer-employee, apparent authority theoriks.”Plaintiffs have failed to show adequate
facts to prove that RHI owes a duty of cardlaintiffs under any of these theories.

Generally, a proprietor of premises to whibe public is invited for a business purpose
owes a duty of reasonable care to thoke enter the premises upon that invitatidhraham v.
Rasq 997 F.Supp. 611, 613 (D.N.J.1998) (internal citations omitted). However, Plaintiffs seek to
establish that RHI was directly glgent in this actiongespite evidence th&HI as a franchisor
does not own or operate the hotgiere Plaintiff Diane Caprigne’s injury occurred.

According to Plaintiff, there are disputed isswof fact as to whether RHI controlled, or
had the right to control, the hotel premisesdwuse (1) the License Agreement stated that the
RHI had the ability to come in to the hotel anémise its right to examine and inspect the hotel
and (2) an affidavit by Raj Rana, Vice PresidefiRHI, notes that RHI did enter the premises
and conduct the inspectiopsriodically. (Pls. Opp. Br., at 16—17laintiffs contend that given
these inspections “there is a bi@ material fact at issue asd whether or not Radisson Hotels

International (RHI) and or a reasonable persangusrdinary care woultlave or did notice the



defects of lighting, the dangeromgline and or the pothole at teatrance to th hotel.” (Pls.
Opp. Br., at 18).

However, there is no genuine dispute fRefi lacked both ownership interest in and
control over the day-to-dayperations of the Hotel. Plaintiffs have presented no evidence that
RHI had the power to control tliaily maintenance of the Hotel. Despite Plaintiffs’ arguments
to the contrary, the right to conduct periodic sfjoons to ensure consistency and quality of the
Radisson brand does not give rise to the poweontrol the daily maintemee of the premises.
Courts that have addressed tb&ue of duty require franchisorseercise more than a right to
control uniformity of appearance, products anchiuistration in order tdind a duty of care.

See, e.gKerl v. Dennis Rasmussen, In882 N.W.2d. 328, 338 (Wis. 2004)pffnagle v.
McDonald’s Corp, 522 N.W.2d 808, 814 (lowa 1994jelmchen v. White Hen Pantry, In685
N.E.2d 180, 181 (Ind. Ct. App. 1997).

Indeed, Plaintiffs have failed to cite aglie case that suppottse proposition that a
franchisor has a duty to the guest of a hotel aEwit does not directly owar exercise control.
Nor has this Court found any such case. Insiaintiffs question whether RHI should properly
be considered a franchisor, noting that the Lseef\greement does not make any mention of the
word franchise, franchisor nor franchisg®ls. Opp. Br., at 5-6; 22—-23). Under New Jersey
law, however, any determination as to the eristeor non-existence affranchise relationship
requires a factual evaluation of the legghts and obligations beeen the partiesSeeN.J.S.A.
56:10-3(a) (defining a “franchise” as one remqg “a written agreement for a definite or
indefinite period, in which a pson grants to another persolicense to use a trade name,
trademark, service mark, or relatgthracteristics, and in which there is a community of interest

in the marketing of goods or services at whokesatail, by lease, agreement or otherwise.”).



The terms of the License Agreement between &td Harbourwalk Hotel Limited Partnership
clearly provide for a franchise relationship, permitting the use of the “Radisson” mark, while
leaving all matters relating to the managementapetation to the licensee Hotel. (Def.’s Mot.
For Summ. J., Ex. F, 87). Piffs were permitted ample time in discovery to explore the
relationship between RHI and Harbourwalktéld_imited Partnership, but presented no
evidence of agreements or specific terms efriiationship between the entities that would
suggest an alternate definition ofstinelationship would be appropriate.

Nor have Plaintiffs established that Defentdawed a duty to Plaintiffs under vicarious
liability, employer-employee, agency and/or apparent authority theories. As an initial matter,
Plaintiffs have not demonstrated that the retaghip between the Hotel and RHI, as franchisor,
evinces the degree of control that would warthe imposition of vicarious liability under
agency principlesSee J.M.L. ex rel. T.G. v. A.M.B79 N.J. Super. 142, 152 (N.J. Super. Ct.
App. Div. 2005). As noted earlier, RHI did not nage the day-to-day activities of the Hotel or
exercise sufficient control overdtoperations of its franchiseesgeally to make it liable for the
actions or omissions of the Hotel. As an affidavit by Raj Rana, Vice President of RHI, notes,
pursuant to the terms of the License Agreatwith hotels under the Radisson Franchise
System, the franchisee hotel and, not RHiegponsible for the maintenance, upkeep, and
security of the Hotel premises, as wellhasng, training, supervising, and terminating
employees, and general management of the H¢Dadf.’s Mot. For Summ. J., Ex. G, 8§ 12, 14,
15). Because RHI is not involved in the persdommatters of the hotel, Plaintiffs have not
demonstrated that there existed an empleyaployee relationship between RHI and the hotel.

Nor would it be appropriate to impose libllyi under agency or apparent authority

theories. Under New Jersey law, “a principdlable for the tortious acts of an agent acting



within the scope of his or her authorityBaldasarre v. Butler625 A.2d 458, 464 (1993). This
agency relationship can be established thrapgarent authority, wth “arises in those
situations where the principahuses persons with whom theeagdeals to reasonably believe
that the agent has authorityDymburt v. Rap881 F.Supp. 942, 945 (D.N.J.1995).

In order to recover against the principal ungi@parent authority, a party must show that:
“(1) the appearance of authority has been cdelayethe conduct of the alleged principal and not
solely by the conduct of the putative agent; (B)iad party has relied on the agent’s apparent
authority to act for a principal; and (3) tretiance was reasonable under the circumstances.”
Mayflower Transit, LLC v. Pringe814 F.Supp.2d 362, 374 (D.N.J.20(8Be alsdGizzi v.

TexacQ 437 F.2d 308, 309 (3rd Cir.1971). “[T]he essdrdglement of reliance must be present
before apparent authority can be fountVilzig v. Sisselmarb06 A.2d 1238 (N.J. Super. Ct.
App. Div. 1986).

Plaintiffs submit as exhibits photos of signagel the resultsf certain internet searches
in order to suggest that RHI gl itself out as the appareswner of the hotel, and that
representations of agency were made todeddand in fact did induce—reliance and confidence
in consumers in the reputation of the RaalisBanchise. (Pls. Opp. Br., Ex. 4-8; 10-11).
Plaintiff Diane Capriglione also submits an affidastating that she basedridecision to stay at
the Hotel due to the “quality of rooms, serviaad overall conditions at Radisson hotels.” (Pls.
Notice of Answer, { 6). Plaintiffs, howevéajl to demonstrate any reliance upon any actions by
RHI. Although Plaintiff contendthat she believed all RadissBiotels were owned and run by
one main corporation, (PIs. Notice of Answer, { 7), the Court notes that Plaintiffs initially
identified Graves Hospitality Corporati@sthe corporate owner ofehhotel in its initial

Complaint, and in the Amended Complaint, Ridiis acknowledged that Radisson Racine Hotel



was believed to be “a subsidiary, franchise, division, or business association of some sort” of
RHI, (Amend. Compl. § 2). Thus, Plaintiffs havaet demonstrated any representations made by
RHI or their reliance upon such conduct to supgius Court finding that RHI owed them a duty
pursuant to the appareatithority doctrine.

IV. CONCLUSION

For the reasons stated above, and for gaade shown, the Defendant’s motion for

summary judgment is granted. Appropriate order will follow.

/sl Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

Dated October 5, 2011




