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WOLFSON, District Judge:

Jamie Pandurdiled an dl-inclusive Petition for a Writ of Habeas Corpus under 28
U.S.C. § 2254 Pandurechallengesa judgment filed in the Superior Court of New Jersey,
Monmouth County (“trial court”), on August 21, 199&fter a jury found himguilty of the
murder of, and conspiracy to murder his wife Wanda Pandi8eeState v.Pandure Docket
No. A-107898T4 slip op. (N.J. Supef€t., App. Div. Jul. 25, 2001XECF No. 1127.) The
Statefiled an Answerand Pandurdiled a Reply After carefully reviewing the matterhis

Court will dismiss the Petition on the mergisd decline to issue a certificate of appealability.
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. BACKGROUND

A grand jury of the State of New Jersesjtting in Monmouth County, returned an
indictment chargingamie Pandureith the capital offense of procuring the death of his wife by
the payment or promise of money, conspiracy to murder Wanda, conspiracy to murderdris form
girlfriend and other unnamed witnesses, possession of a handgun wéthpetmii and
possession of a firearm fan unlawful purpose (Indictment, ECF Ns. 1122 at 87; 1127 at
1-2.) The same indictment also charged his brother Joel Pandure, abdotherin-law
Francis Bennett with related offenses, including Wanda's murder andrbpiracy to murder
her, but the charges against J&ndureand Francis Bennett were severedAfter a trial, a
jury found Jamie Pandure guilty of the murder of Wandacandpiracyto murder, buacquitted
him of conspiracy to murder witnesses and the weapons charfies.jury rendered Pandure
ineligible for the death penalty, as it dibt unanimously find that he had paid money or
promised to pay money to have Wanda murderédter denying Pandure's motion for a new
trial, the trial court imposedn aggregat@&5-year term of imprisonmentyith a 3Gyear periodof
parole ineligibility. (Judgment, ECF Nadll1-22 at 104 Pandure appealed, and on July 25,
2001, theAppellate Division affirmed the conviction and sentence. (ECF Ne271)l On
October 23, 2001, the New Jersey Supreme Court denied certification. (ECF n. 12.)

On May 21, 2002, Pandurefiled a pro se petition for postconviction relief (“PCR
petition’). (ECF Nos. 5 at 6; 22 at 79.) Through counsel, he filed a brief and appendix.

(ECF No. 124.) Without conducting an evidentiary hearinige tLaw Division denied relief by

! FrancisBennettwas convicted of murder and other offenses and Baetiurepled guilty to
lesser offenses. (ECF No. 11-27 at 2.)



order filed August 27, 2008 (ECF No.129 at9, 112) Pandureappealed, and oNlay 5,
201Q the Appellate Divisiosummarily affirmed for the reasons set forth in the trial judge's oral
opinion. SeeState v. PanduteDocket No. A0609-08T4,2010 WL 192484ZN.J. Super. Ct.,
App. Div.), certif. denied 203 N.J. 96 (2010).

Panduresigned his original 8 2254 petition on August 21, 201®fter this Court
notified Pandure of his rights pursuant Mason v. Meyers208 F.3d 414 (3d Cir. 2000),
Pandure electetd have this Court dismiss the original petition withoujymiee to his filing an
all-inclusive Amended @&tition (“the Petition”) which he signed and submitted to the Clerk for
filing on June 20, 2011. (ECF No. 5.Jheall-inclusive § 2254 Petition raisethe following
grounds,four of which concern the inefttive assistance of trial counselPandure's July 6,
1991, written statement should have been suppressed bequmalise did not comply with
Miranda v. Arizona(Ground One) the identifications of Pandure by William Gray, Johnnie
Maye Brown, and Louise Jacobs, should have been supprgssathd Two) the trial court's
limitation of the crossexamination 6 Gary LaPattaa jailhouse snitch, deprived him of due
procesgGround Thee) the State deprived Pandure of his constitutional right to a speedy trial
(Ground Four) pretrial publicity deprived him of a fair trial (Ground Five); the trial court's
failure to conduct a hearing or individualxir dire jurors deprived him of a fatrial and
impartial jury (Ground Six); andounsel was constitutionally deficient in failing to object to the
prosecutor's use of a time chart during summation and failing to present a defeise gra
display (Ground Sevenfailing to object to the séag of juror 13 or to seek a mistrial based on

juror misconduct (Ground Eight), failing to pursue the jury's extd&ial information (Ground



Nine), and failing to move faa mistrial orthe dismissal of a juror who saw Pandure in restraints
(Ground Ten). (ECF No. 5 at 13-33.)

The State filed the record and an Amended Answer (arguingehn@ingroundsdo not
assert federal claimand Pandure is not entitled to habeas relief on the merits) aftet this
Court ordered the State to provide Pandure with the state court record filedGodhisPandure
filed a Reply to the Answer.

[I. STANDARD OF REVIEW FOR RELIEF UNDER § 2254

Section 2254 of title 28 of the United States Code sets limits on the power of a federal
court to grant a habeas petition to a state prisorfeee Cullen v. Pinholsted31 S.Ct. 1388,
1398 (2011). Section 2254(a) permits a court to entertain only cdiegeng that a person is
in state custody “in violation of the Constitution or laws or treaties of the Unitées Sta28
U.S.C. § 2254(a). Wheue state court adjudicated petitioner’s federal claim on the nfesiss,
in this case, a court “has no authority to issue the writ of habeas corpsss th@dstate clourt’s
decision ‘was contrary to, or involved an unreasonable application of, clearly sretdidfiederal
Law, as determined by the Supreme Court of the ddniftates’, or ‘was based on an
unreasonable determination of the facts in light of the evidence presented in thedbtat
proceeding.” Parker v. Matthewsl32 S.Ct. 2148, 2151 (2012) (quoting 28 U.S.C. § 2254(d)).

The petitioner carries the burden of proof, and review under 8§ 2254(d) is limited to the record

2 “For the purposes of Section 2254(d), a claim has been ‘adjudicated on the merits in State
court proceedings’ when a state court has madiecsion that 1) finally resolves the claim, and

2) resolves th[at] claim on the basis of its substance, rather than on a proceduraly,or othe
ground.” Shotts v. Wetzel24 F.3d 364, 375 (3d Cir. 2013) (citation and internal quotation
marks omitted).



that was before the state court that adjudicated the claim on the m&ets.Harrington v.
Richter 131 S.Ct. 770, 785 (2011).

A court begins the analysis under § 2254(d)(1) by determiningetbeant law clearly
established by the Supreme CourEee Yarborough v. Alvaradé41 U.S. 652, 660 (2004).

“[ Cllearly established lafor purposes of § 2254(d)(1) includes only the holdings, as opposed to
the dicta, of tfhe Supreme Court’s] decisi@ras of the time of theelevant state€ourt decision.
White v. Woodall134 S.Ct. 1697, 1702 (2014) (quotidglliams v. Tayloy 529 U.S. 362, 412
(2000)) A decision is “contrary to” a Supreme Court holding within 28 U.S.C. § 2254(d)(1) if
the state cart “contradicts the governing law set forth in [the Supreme Court's] "casdsit
“confronts a set of facts that are materially indistinguishable from igide®f th[e Supreme]
Court and nevertheless arrives at a [different] resulVilliams 529 U.S. at 4086. Under

the “unreasonable application’ clause of § 2254(d)(1), a federal habeas cowgtanathe writ

if the state court identifies the correct governing legal principle from 8ypreme] Court’s
decisions but unreasonably applies thatqple to the facts of the prisoner’'s caseld., 529

U.S. at 413.

Where a petitioner seeks habeas relief, pursuant to 8 2254(d)(2), on the basis of an
erroneous factual determination of the state court, two provisions of the AEDP#saiige
apply. First, the AEDPA provides that “a determination of a factual issue made by a $tdte co
shall be presumed to be correct [and] [tlhe applicant shall have the burden of relingting t
presumption of correctness by clear and convincing evidence.” 29 82£54(e)(1);see
Miller-El v. Dretke 545 U.S. 231, 240 (2005).Second, the AEDPA precludes habeas relief

unless the adjudication of the claim “resulted in a decision that was based on an ubhleasona



determination of the facts in light of the evideqresented in the State court proceeding28
U.S.C. 8§ 2254(d)(2).

1. DISCUSSION

A. Miranda Violation (Ground One)

In Ground One, Pandure argues ttiat failure to suppress his statement to the pthiee
day after his wife's July 5, 199ipurderviolated Miranda v. Arizona 384 U.S. 436 (1996).
The State argues that Pandure has not rebutted the state courts' factoahaksde that the
statementvasknowing and voluntaryand he has failed to show that the state's adjudication of
his Miranda claim was contrary to, or an unreasonable applicatioMicdnda or other clearly
established holdings of the Supreme Court.

Pandure raised higliranda claim on direct appeal, arguinigat, where Detective Contu
admitted on crosexamination that Pandut®came a suspect less than two days after he gave
the statementMiranda required the officers to give Pandure thi@anda warnings prior to
interrogating him beausethe police "should [have] knajn] that a detention and questioning
was likely to result irsome type of incriminating response from" Pandure. (ECF N@214t
56.) The Appellate Division rejected Pandure's argument on the basis of thpidgals
findings and decision. (ECF No. -P¥.) After conducting an evidentiary hearing on the
Miranda issue, the trial judge determinéuhtthe Miranda warnings were not required because
Jamie Pandure was not in custpbut he was free to leave, when he gave the two exculpatory
statements within two days of the murder of his wife:

Jamie Pandure’statements were on the night and morning after the murder of

Wanda Pandure, his wife who was shot and killed at her office on the evening of
July 5th in Red Bank, New Jersey . . The fact that they were exculpatory



statements doesn’t change the picture. A plain reading d¥lifa@da opinion
itself indicates that it applies to-salled exculpatory statements.

* * *

Now, it is admitted that neither of Jamie’s statements, that one given at the
hospital or later that evening at the Red Bank deobDepartment . . . were
Mirandized statements. So the test that the Court must apply in determining
whether or not to suppress those statements is a very fact sensitive test. The
determinative consideration is whether a reasonably innocent personhin suc
circumstances would conclude that he was not free to leave. The elements
which go into that fact sensitive determination are the duration of the detention,
the nature and degree of pressure applied to detain the suspect, the physical
surroundings of thguestioningthe language used by the officers in summoning
the individual or in questioning the individual, among others.

Now, concerning Jamie Pandure, there are basically two statements that we are
dealing with. Officer Meyers and Sergeant Guy McCaxknwere detailed by
Captain Canneto to go to Riverview Hospital on the night in question because
Jamie had been taken there because of some physical ailment. And they were to
ascertain the condition of Jamie and speak to him, if possible. There they wer
able to speak with him briefly and made some routine inquiries concerning his
marriage, the victim, his address, his financial condition, the existence of
insurance, ownership of a gun and its whereabouts. He ultimately responded to
a request, when heas released from the hospital would he stop down to the Red
Bank Police Department to speak to Detectives Donovan and Coutu. He did so
after being brought there by his family, and spoke to Donovan and Coutu for
approximately 50 minutes, and ultimately gavwritten statement concerning his
whereabouts during that day. h& testimony concerning thosea statements, if

you consider them two, seemed to this Court to be relatively cldéey were

not contested by Jamie Pandure in that he did not testify . . . . There seems to be
no suggestion that he did not think that he could leave at any time. In fact, he
was with his family. And in fact, as soon as it was over, he was transported by
them home. So there is no suggestion that would lead me to a determination that
he did not feel he was free to leave Well, that closes the door on the inquiry,
because | have to say, based on that, notwithstanding all of the testimony the
Court took from the police officers, that even the defendant felt he wasofree
leave at any time. And therefodjranda warnings were not necessary. And

the motion to suppress . . . is denied.

(ECF No. 920 at2-5.)



The Fifth Amendment provides, in part, that no persshall be compelled in any
criminal case d be a witnes against himself.” U.S. Const. amend. V. The Fourteenth
Amendment incorporates the Fifth Amendment privilege againstirggimination. See
Malloy v. Hogan 378 U.S. 1, 8 (1964). IMiranda v. Arizona384 U.S. 436 (1966), the Court
held that Without proper safeguards the process otustody interrogation . . . contains
inherently compelling pressures which work to undermine the indiveluall to resist and to
compel him to speak where he wid not otherwise do so freely.”384 U.S. at 467. Téh
Miranda Court explained that ¢ustodial interrogation” meant duestioning initiated by law
enforcement officers after a person has been taken into custody or otherwisedlepris
freedom of action in any significant wayd. at 44432 but theMiranda Court did not apply the
test to any set of fact¥arborough v. Alvaraddg41 U.S. 652, 661 (2004).

The Supreme Court has discus$éidanda’s “in custody” requirement in several cases.
For example,n Oregon v. Mathiasor429 U.S. 4921977) (per curiam)after notingthat an
officer’s obligation to administeviranda warnings attached “only where there has been such a
restriction on a person’s freedom as to render him ‘in custody gt 495, the Court held &
Mathiason was not inustody because there was “no indication that the questioning took place in
a context where [the suspect’s] freedom to depart was restricted in anyiavaat,”495, even
thougha burglary suspect came to a nearby police station after a police officer contected t

suspect after the victim had identified himhere “at the outset of the questionitigg officer

3 The Court explained that, “without proper safeguards the process of in-custogitien of
persons suspected or accused of crime contains inherently compelling pressdnesark to
undermine the individual’s will to resist and to compel him to speak where he would not
otherwise do so freely.” Miranda 384 U.S. at 467.
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stated his belief that the suspect was involved in the burglary but that he was notrrasffer a
and the suspect was permitted to leave aftérdaeadmitted his guilt. Yarborough541 U.S. at
661. In California v. Beheler463 U.S. 1121 (1983)pér curian), the Court reversed the state
court’s determination that Beheler was in custody where the police interviestedeB shortly
after the crimeBeheler had been drinking earlier in the day, he was emotionally distréugght
was known to the policeand he knew he had to cooperate because he was a pardlee.
Supreme Court emphasized that “the ultimate inquiry is simply whether thererimal drrest
or restraint on freedom of movement of the degree associated with a foresal’and that the
police’s knowledge of the suspect and how much time had elapsed since the crime oca@red w
irrelevant to the ircustody inquiry. Beheler463 U.S. at 1125.

In Yarborough,the Court quoted’hompson v. Keohan&16 U.S. 99, 112 (1995), to
describe théMiranda custody test:

Two discrete inquiries are essential to the determination: first, what were the

circumstances surrounding the interrogation; and second, given those

circumstances, would a reasonable person have felt he or she was not at liberty to

terminate the interrogain and leave. Once the scene is set and the players' lines

and actions are reconstructed, the court must apply an objective test to tlesolve

ultimate inquiry: was there a formal arrest or restraint on freedom of movement of

the degree associated witioamal arrest.
Yarborough541 U.S. at 663 (quotinbhompson516 U.S. at 112).

In Stansbury v. Californiab11 U.S. 318 (1994), the Coumrversed the state court’s
determination that Stansbury was in custody “by virtue of the fact that he hamdére focus
of the officers’ suspicionsd. at 326, and held théit is well settled, then, that a police officer’s

subjective view that the individual under questioning is a suspect, if undisclosed, does not bea

upon the question whether the individual is in custody for purposklrafnda. ... Save as



they are communicated or otherwise manifested to the person being questionedceais offi
evolving but unarticulated suspicions do not affect the objectiveurastances of an
interrogation or interview, and thus cannot affectNti@nda custody inquiry.” Stansburyp11
U.S. at 324.

In this case, the New Jersey courts found that Pandure was not “in custody” for the
purposes oMiranda becauséie voluntarilycame to the police station and he was free to leave
the police station when the police asked him general questions after hisasifewad murdered
at the doctor office where she worked. Pandure is not entitled to habeas relieMorahda
claim unde 8§ 2254(d)(1)because the New Jersey courts’ adjudication of his claim was not
contrary to, or an unreasonable applicatioMafanda and its progeny. SeeYarborough 541
U.S. at 664 (holding that where “fairminded jurists could disagree over whethaadb/was in
custody,”the state court’s application of tiMiranda custody standard was not unreasonable
under8 2254(d)(1) and reversing the Court of Appeals’ granting of the. witg is not entitled
to habeas relief under 8 2254(d)(2) because he has not shown that the New Jersey courts
unreasonably determined the facts, including thauédindingthat Pandurewvas free to leave,
in light of the evidence presented.

B. Suppression of Identifications (Groumd/o)

In Ground Two, Pandure asserts that “[tjhe-outourt identifications of Petitioner by
William Gray, Johnnie Mae Brown and Louise Jacobs, and their subsequeotrin
identifications, should have been suppressed.” (ECF No. 5 at 13.) As factual support, he
alleges that the identificationgere not based updhe witnesses’ own independent recollection,

but upon the suggestive conduct of the polaced that the “nearly twenty month delay between

10



the witnesses[’] contact with petitioner and their -ofstourt photographic identifications
rendered their identifications unreliable.(ECF No. 5 at 15.) The State argues thtitis Court

must reject the habeas ground because Pandure has not rehetsdte cous’ factual
determination that the pretrial identifications were not impermissilglyggestive andhat the
identifications were reliale, and the New Jersey courts applied clearly established Supreme
Court precedent.

Pandure raised his challenge to the idemtifans of him by three persons on direct
appeal. (ECF No. 122 at 63.) Relying obnited States v. Wad888 U.S. 218 (1967), and
Manson v. Braithwaite432 U.S. 98 (1977), he argued tha identification procedures used by
the police were impermissibly suggestive and, even if the procedures werapeomissibly
suggestive the procedures resulted in a substantial likelihood of irreparabdedemtification
Specifically, he argued that the-Bfonth delay between the withesses contact with the suspect
and their oubf-court photographic identifications violated hise pra@essright to a reliable
identification. (ECF No. 1122 at 67.) The Appellate Division affirmed the trial courtsling
on this issuavithout discussion. After conducting aVadehearing over the course of two days,
the trial court found that there was no substantial likelihood of misidentification:

The theory of the Stdts] case is that Jamie Pandure and his brother Joel and one

Richard Bennett, their brother-law, conspired to kill Jamie Pandure’s wife to

recover upwards of $750,000 worth of insurance on her life. Sergeant Dowling

and Detective Coutu from the Red Bank Police Department, after speaking with a

person by the name of DesLonde, got information which was indirectly through

Richard Bennett, that immediately prior to the murder which oedyi]n July[]

of 1991, Jamie Pandure and Bennett were in Lakewood soliciting people to assist
them in obtaining a handgun.

* * *
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Now, the test on &VadeHearing is a twofold test. Number one, where the
photographic identification procedure is suggestive and if they were suggestive,
was there a substantial likelihood pdlice identification [sic]. Now, here the
identification procedures of the individual . . . were generally of single
photographs or as in-30, kind of a weight watchers advsement It is an
advertisement for Golds Gym, which has a photograph that was identified by all
three witnesses.

Now, we know that the display of only one photograph to the [ ] witness, does not
in itself, constitute a due process violation . . . . Granted, while the procedures
here are not the preferred procedure of a photo display, | am satisfied that there
was not a substantial likelihood of misidentification of either the defendant Jamie
Pandure or the motor vehicles . . . . First of all, nostéthding the facthiat

there were inconsistenciestitveen Officer Dowling’s testimony and some of the
witnessesand [O]fficer Coutu’s testimony and some of the witnesses, the thing
that strikes this Court is that notwithstanding ecatled motley group opeople,

what they said had a vivid ring of truth. What | am really saying is, we are
dealing with perhaps a pimp, a prostitute, and a madam who is running a crack
house, but they struck me as being frank and truthful and they were positive in
their identfications. Now, at the time | was listening to the testimony, | did not
have the exhibits in front of me. Now, looking aB% there is no question that
anybody could be mistaken about it. Number one, they all described him as a
big fat man, huge. lis the most significant thg about him is his girth and size.

To prepare a photo array of people of similar size and girth . . . | suggest might
even be impossible . . . | think you would have to go to World Wrestling to find
the most overweight wrestls that you could find and then they pably
wouldn’t look anything like him at all. There is almost no way to match up the
person that shows in-&L with anybody else and have it be considered a fair
display. As | said, they were positive and solid their identifications.
Therefore, | am satisfied that there is no substantial likelihood of misidetidifica

at all, and the evidence of these -oficourt identifications made by William
Gray, Miss Jacobs, and Jonnie Mae Brown are going to be admissible during the
course of this trial.

(ECF No. 9-19 at 2-8.)

The Supreme Court has observed that improper pretrial identification procedures by

police may cause witnesses to misidentify a crimin&8ee Simmons v. United Statgg0 U.S.

377, 383 (1968). An identification procedure may be deemed unduly and unnecessarily

suggestive if it is based on police procedures that createery substantial likelihood of

12



irreparable misidentificatioh. Id. at 384. In that casé&the witness thereafter is apt to retain in

his memory the image of the [misidentification] rather than that of the personlyacieen,
reducing the trustworthiness of subsequent lineup or courtroom identifiatioh.at 38384.

“It is the likelihood of misidentification which violatesdefendars right to due process . . . .
Suggestive confrontations are disapproved because they increase the likelihood of
misidentification”  Neil v. Biggers409 U.S. 188, 198 (1972). As the Court explained,

An identification infected by improper police influence . . . is not automatically

excluded. Instead, the trial judge must screen the evidence for reliability

pretrial. If there is a vergubstantialikelihood of irreparable misidentification,

the judgemust disallowpresentation of the evidence at trial.  But if the indicia of

reliability are not strong enough to outweigh therrupting effect of the

police-arranged suggestive circumstances, the identification evidence ordinarily

will be admitted . . .

We have not extended pretrial screening for reliability to cases in which the

suggestive circumstances were not arranged by law enforcement officers

When no improper law enforcement activity is involved . . , it suffices to test

reliability through the rights and opportunities generally designed for that

purpose, notably, the presence of counsel at postindictment lineups, vigorous

crossexamination, protective rules of evidence, and jury instructions . . .

Perry v. New Hampshird,32 S.Ct. 716, 720-21 (2012).

The Supreme Court has held that, even if an identification procedure is unnecessarily
suggestivethe admission of the suggestive identification does not violate due process so long as
the identification possesses sufficient aspects of rétigbManson v. Brathwaite432 U.S. 98,

106 (1977), for reliability is thélinchpin in determining the admissibility of identification
testimony. Id. at 114;see also United States v. Wis&5 F. 3d 207, 215 (3d Cir. 2008). The

central question is‘whether under the totality of the circumstances the identification was

reliable even though the confrontation procedure was suggéstiBeathwaite 432 U.S. at 106

13



(quoting Biggers 409 U.S. at 199)see also United States v. Maloné&yt3 F. 3d 350, 358d

Cir. 2008). Moreover,“the admission of evidence of a showup without more does not violate
due process.” Biggers,409 U.S. at 198. Factors to be considered incttie opportunity of

the witness to view the criminal at the time of the crime,vitieess$ degree of attention, the
accuracy of the witnesprior description of the criminal, the level of certainty demonstrated by
the witness at the confrontation, and the length of time between the crime aodftioatation.
Biggers 409 U.S. at 199. Significantly, the Supreme Court has ruled that, where
“identifications were entirely based upon observations at the time of the [if@dednot at all
induced by the conduttof the pretrial identification procedures, the identification does not
violate due process.See Coleman v. Alaban@99 U.S. 1, 7 (1970).

Here, thetrial judge conducted a hearing and concluded that there was not a substantial
likelihood of irreparable misidentification. Theéew Jersey courtadmission of the htourt
identifications of Jamie Pandurevas not contrary to, or an unreasonable application of the
factors which the Supreme Court requires to be considered in evaluating the likelihood of
misidentification. See Biggers409 U.S. at 199. Under these circumstanttes adjudication
of Petitionets identification claims was not contrary to, or an unreasonable application of
Biggersand other applicable Supreme Court jurisprudence. Petitioner is not entitled te habea
relief on this claim.

C. Limitation of Cross Exaination of a Witnes¥iolated Due Procesd$sround Threg

In Ground Three, Pandure claims that thestrictions of Petitioner’'s ability to
crossexaminé Gary LaPattaa jailhouse snitch, deprived hwha fair trial. (ECF No. 5 at 15.)

As factual support, he asserts that the trial coymtéxlusion ofcrossexamination regarding

14



LaPatta’s “history of obtaining information about other inmates, without their knowlatge
then using that information to ‘shake down’ the inmate™ deprived him of fully challgngin
LaPatta’s credibility. 1d.

Pandure raisk the issue on direct appeal. He asserted that, during the
crossexamination of LaPatta,efense counsel asked him i Bebruary 151994, LaPatta was
using a femaleutside the facility to call the jail to obtainformation concerningthe charges
and bail set for inmates and then to use that information to try to shake down thogs,iamet
LaPatta answered negatly. (ECF No. 1122 at 70.) He alleged thatt aidebar, the
prosecutor objected tdefense counsel’s cresxamination which was based oa report by a
corrections officer at the Monmouth County Correctional Institute indicatingathenmatehad
told the officer certain information.ld. The proseator argued that the questions involved
hearsay within hearsagnd, after the trial judge noted that LaPatta had already denied the
allegatiors in the report, the judge barred defense counsel from continuing to cross Lastdta ba
on the report. Id. Pandire argued that the creegamination went to LaPatta’s credibility and
to his motive to fabricate Pandure’s alleged inculpatory statements. Thdafgmzivision
affirmed on this issue for the reasons expressed by the trial court.

“Whether rooted directly in the Due Process Clause of the Fourteenth Amendment or in
the Compulsory Process or Confrontation Clauses of the Sixth Amendment, the Gomstitut
guarantees criminal defendants a meaningful opportunity to present a comptisede
Holmes v. South Carolin®47 U.S. 319, 324 (2006) (quoti@gane v. Kentuckyl76 U.S. 683,

690 (1986)). “This right is abridged by evidence rules that ‘infring[e] upaeighty interest

of the accused’ and are ‘arbitrary or disproportionate to the purposes they are designed t

15



serve.” Holmes 547 U.S. at 324 (quotingnited States v. Scheff&23 U.S. 303, 308 (1998)).
The Supreme Court explained in Holmes:

While the Constitution thus prohibits the exclusion of defense evidence under
rules that serve no legitim@purpose or that are disproportionate to the ends that
they are asserted to promote, wedtablished rules of evidence permit trial judges
to exclude evidence if its probative value is outweighed by certain othersfactor
such as unfair prejudice, confusion of the issues, or potential to mislead the jury . .
Plainly referring to rules of this type, we have stated that the Constitution
permits judges to “exclude evidence that is repetitive . . . , only marginally
relevant or poses an undue risk of harassment, prejudice [or] confusion of the
issues.” Crane U.S., at 689-690 . . .

A specific application of this principle is found in rules regulating the admission
of evidence proffered by criminal defendants to show that someone else
committed the crime with which they are charged. See , e.g., 41 C.J.S,,
Homicide § 216, pp. 568 (1991) (“Evidence tending to show the commission by
another person of the crime charged may be introduced by accused when it is
inconsistent with, and raises a reasonable doubt of, his own guilt; but frequently
matters offered in evidence for this purpose ao remote and lack such
connection with the crime that they are excluded”); 40A Am. Jur. 2d, Homicide §
286, pp. 136138 (1999) (“[T]he accused may introduce any legal evidence
tending to prove that another person may have committed the crime with which
the defendant is charged . . . [Such evidence] may be excluded where it does not
sufficiently connect the other person to the crime, as, for example, wiere t
evidence is speculative or remote, or does not tend to prove or disprove a material
fact in issue at the defendant’s trial” (footnotes omitted)).

Holmes 547 U.S. at 326-328ge also Taylor v. Illinojs484 U.S. 400, 410 (1988) (“The accused
does not have an unfettered right to offer testimony that is incompetent, pdyitggatherwise
inadmissble under standard rules of evidenceCrane v. Kentucky476 U.S. 683, 68890
(1986) (permitting exclusion of evidence that “poses an undue risk of harassmentceréarli
confusion of the issues”) (citation and internal quotation marks omitted).

This Court has reviewed the transcript of the csamination of LaPattavhich shows

that defense counsel attacked LaPatta’s credibility and motive foryitegtdgainst Pandurat
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great length. (ECF 1030 at 1319.) For example, LaPatta admitted eross that he had
falsely told jail officialsand his probation officer that he was hearing voices in order to be
transferred to Trenton Psychiatric Hospital because the food and the cammigse better
than at the jail, that he cut himsalfid threateed to hang himself so he wougdt out of jail and

be sent back to the psychiatric hospitagt he had been convicted of several offenses, such as
robbery and making terroristic threats by telling people that he was going to blow up their
families, thathe used several aliases obtain release on bail or to get a job because he had
several convictions in his own namand that he was willing taisleadpeoplewheneverit
would benefit himsuchhelping him toout of jail sooner. Id. The recorcshows hat the trial
judge allowed defense counsel to ask LaPattanifFebruary 1994, while Pandure was
incarcerated with LaPatta, LaPatta attempted to extort inmates at the jailaBattaLdenied
doing so. Before the prosecutor objected, LaPatta expresslddeaving a woman call the

jail to obtain information about inmates thatPatta could use to shake downsanmates.

Pandure is not entitled to habeas relief on this due process claim because he has not
shown that the New Jersey courts’ adjudication of Pandure’s due pada@ssoncerning the
minor limits on the crosexamination of LaPattavas not contrary to, or an unreasonable
application of clearly established Supreme Court holdings.

D. Violation of Right toa Speedy TrialGround Four)

Pandure claims that the State’s “failure to bring Petitioner to trial for more than fou
years after his arrest denied Petitioner his constitutional right to aysppe#d (ECF No. 5 at

18.) The State argues that Pandisenot entitled to relief on this claim because has not
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shown that New Jersey’s adjudication of the speedy trial claim was contrargr tan
unreasonable application of Supreme Court holdings.
Pandure did not move forspeedy triain the trial court. Rather, he raised the speedy
trial claim for the first timeon direct appeal in higro sesupplemental brief. (ECF No. 1125
at 7-13.) The Appellate Division rejected the claim without discussiétandurealso raised
the speedy trial clainbefore tle trial courton postconviction relief, arguing thatounsel was
constitutionally ineffective in failing to move for a speedy tfalfour years after Pandure was
arrested (ECF No. 129 at 3638.) The trial court rejected the claim and, ag#e Apellate
Division affirmed the order denying pespnviction relief without discussioof the issue See
State v. Pandure2010 WL 1924842 (N.J. Super. Ct., App. Div., May 5, 2010h rejecting
Pandure’s ineffective assistance of counsel claim basduedaiture to move for a speedy trial,
the trial courtstated:
Petitioner’s next contention is that defense counsel failed to raise a sgaédy tr
violation issue and that this error materially affected the outcome of the case.
Petition[er] claims his trial attorney’s conduct allowed the State to improperly
coach wihesses and during the delay petitioner could not focus on his trial.
Again, this is a bald assertion. Petitioner has not pijoany dereliction by
counsel and has made absolutely no showing in this regard. He provides no
reason why a competejatttorney] would have objected to the delay. Again, the
Court will not infer that just because four years lapsed between charges and the
trial, that any delay was improper. Delay of this nature normally inute[gie

benefit of a defendant and to the Stat&gichent.

(ECF Ncs. 11-16 at 26; 12-9 at 36.)

4 This Court notes that, because the transcript of the PCR court’s decisioniigreiasy other
page, the transcript contains only a portion of the PCR court’s findings witctdegthis claim.
(ECF No. 1116.) Because counsel quoted the PCR court’s findings with respect to the
ineffective assistance of counsel for failing to move for a speedytimalcourt has included the
remainder of the findings, as set forth in Paertuappellate brief.
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In Barker v. Wingp407 U.S. 514, 530 (1972), the Supreme Court adopted a balancing
test to determine violation of the Speedy Trial Clause. “We can do little maradéatify
some of the factors which courts should assess in determining whether agraieéahdant has
been deprived of his right. Though some might express them in different waydentgy
four such factors: Length of delay, the reason for the delay, the defendss¢'rtion of hisght,
and prejudice to the defendant.Td.; accord United States v. Velazqué49 F.3d 161, 174 (3d
Cir. 2014);Hakeem v. BeyeB90 F.2d 750, 770 (3d Cir. 1993). Moreover, “to trigger a speedy
trial analysis, an accused must allege that the interval between accusation drastaadsed
the threshold dividing ordinary from ‘presumptively prejudicial’ delay, since, lhiyiden, he
cannot complain that the government has denied him a ‘speedy’ trial if it has, iprésecuted
his case with customampromptness.” Doggett v. United State505 U.S. 647, 6552 (1992)
(citation omitted). The Supreme Court has held Dmggettthat the eight year delay between
Doggett's indictment and arrest triggered the speedy trial inquirynbied that “the lower
courts have generally found ‘postaccusation delay™” long enough to trigg&attker inquiry
“at least where that delay approaches one ydar.at 652 n.1. Once the accused makes this
showing, “the court must then consider, as one factor among several, the extenthtahehic
delay stretches beyond the bare minimum needed to trigger judicial examinatienabdim.”

Id. at 652. Notably, the government has the burden to justify a delay ondgattker inquiry
has been triggered.See Barker407 U.S. at 52N elazquez749 F.3d at 175.

Here, the State concedes that a fpear delay from the time of Pandure’s arrest to his

trial was sufficient to trigger th8arker inquiry. (ECF No. 13 at 14.) However, the State

argues that the delay w&agely due to the fact that Pandure was charged with capital murder
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the need to conduct pretrial hearings on PandiM@&anda and Wademotions the question of
severance, and it was not due to the prosecutideliberate attempt to delagr negligene.
The State further argues thBandure’s failure to assetfte right before the trial court and the
fact that he did not raise the issue until he filedgns sesupplemental brief on direct appeal,
“make it difficult to prove that he was denied a spedrial.” Barker, 407 U.S. at 532.
Finally, the State argues that Pandure has not set forth how the delay prejudiced hi

This Court finds that Pandure has not shown that the New Jersey courtsbomnegddtis
speedy trial claim wasot contrary to, or an unreasonable applicatioBarkerand its progeny.
See Douglas v. Cathei56 F. 3d 403 (3d Cir. 2006) (affirming denial of § 2254 petition
asserting violation of speedy trial because the state courts’ balancing Barker v. Wingo
factors was not objectively unreasonable).

E. Denial of Impartial JuryGround Five)

Pandure claims in Ground Five that pretrial publicity biased the jury and dépiiveof
a fair trial where the trial judge failed to “affirmatively seek out poteptigjudice on the part of
the jury, and also neglected to provide adequate jury instructions to prevent such @fejudic
(ECF No. 5 at 19.) Specifically, heasserts as factual support that, from the date of his arrest on
April 13, 1994, until the jury found him guilty on June 16, 1998, the Asbury PeeksP
published over 63 articles, 52% of the 300 prospective jurors acknowledged having read
newspaper articles about the crirmed11% were excused for cause on account of bias due to
pretrial publicity 1d.

The State argues thtie Supreme Court has held thator exposure to publicity does

not presumptively violate a defendant’s constitutionahtsggandPandure has not rebutted the
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presumption of impartiality bpointing to anything in the recoshowing that the community
was so poisoned against him by inflammatory pretrial publicity that a fair trial wasssibpe,
particularly where he did not seek a change of venue and raised the juror impatéatsy/for
the first time on direct appeal. (ECF No. 13 at 19-22.)

Pandure raised ihclaim on direct appeal in higro sesupplemental brief (ECF No.
11-25 at 1326, 28-41.) Relying onlrvin v. Dowd,366 U.S. 717 (1961), he argutdht “[t]here
IS no question that [the public]tportraying defendant as the one who orchestrated the murder of
his wife had to imprint itself in the minds of Community Readensany of whom undoubtedly
were eligible for, or had actually become prospective jurors in defendarsts wathout
possibility of eradicatior id. at 1§ andthat “all of the negative media coverage collectively
undermined his right to trial by a fair and impartial jung’at 21 Pandure further argued that
several prospective jurors stated dunuagy dire that they had been exposed to pretrial publicity
and were predisposed to his guiltNotably, hedid notcontendthat these jurors were selected
(ECF No. 11-25 at 28-31.)The Appellate Division rejected the claim without discussion.

The Sixth Amendment of the United States Constitution provides that “the accused shall
enjoy the right to . . . trial by an impatrtial jury.” U.S. Const. amend. VIThé theory of our
[trial] system is that the conclusions to be reached in a case will be induced evigiénce and
argumet in open court, and not by any outside influence, whether of private talk or public
print.””  Skilling v. United State$61 U.S. 358378 (2010)(citation omitted) The Supreme
Court has emphasized that ‘itkecisions, however, cannot be made to stand for the proposition
that juror exposure to . . . news accounts of the crime . . . alone presumptivel)esi¢pe

defendant of due process. Prominence does not necessarily produce prejudice, and juror
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impartiality, we have reiterated, does not requgeorance” Id. at 380-81 (citation and
internal quotation marks omitted) (emphasis in originagee also Irvin v. Dow®66 U.S. 717,
722 (1961) (Jurors are not required to be “totally ignorant of the facts and issue®diiyvol
“scarcely any of those best qualified to serve as jurors will not have formedimgmassion or
opinion as to the merits of the case”). The Supreme Court noted that its “debesiensghtly
set a high bar for allegations of juror prejudice due to pretrial publicity. Nevesage of civil
and criminal trials of public interest conveys to society at large how ourgusststem operates.
And it is a premise of that system that jurors will set aside their preconceptienshey eter
the courtroom and decide cases based on the evidence presefiadifig, 561 U.S.399n.34.
“Jurors . . . need not enter the box with empty heads in order to determine the fadisllynpar
‘It is sufficient if the juror[s] can lay aside [theirhpression[s] or opinion[s] and render a verdict
based on the evidence presented in courtld. at 39899 (quotinglrvin v. Dowd 366 U.S. 717,
723 (1961)).

When pretrial publicity is at issue, “primary reliance on the judgment of tHectrmt
makes [especially] good sense” because the judge “sits in the locale where the yisodaitl to
have had its effect” and may base her evaluation on her “own perception opthedé extent
of news stories that might influence a jurorMu’Min v. Virginia, 500 U.S. 415, 427 (1991).
“Reviewing courts are properly resistant to seeguodssing the trial judge’s estimation of a
juror’'s impartiality, for that judge’s appraisal is ordinarily influenceg @& host of factors
impossible to capture fully in the aerd - among them, the prospective juror’s inflection,
sincerity, demeanor, candor, body language, and apprehension of duty. In contrast to the cold

transcript received by the appellate court, th¢hexmoment voir dire affords the trial court a
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more intmate and immediate basis for assessing a venire member’s fithess feejuige.”
Skilling, 130 S.Ct. at 2918. Lines of inquiry that “might be helpful in assessing whether a jur
is impartial” are not hard to conceiveMu’Min v. Virginia, 500 U.S. 415, 425 (1991). “To be
constitutionally compelled, however, it is not enough that such questions might be helpful.
Rather, the trial court’s failure to ask these questions must render the d¢tendal
fundamentally unfair.” Id. at 425426. Fundam&al unfairness arises Woir dire is not
“adequate . . . to identify unqualified jurors.Morgan 504 U.S. at 729.
In Mu’Min v. Virginia, 500 U.S. 415, the Supreme Court held that the Constitution does
not require the state trial court to put questions about the content of publicity to poteotsal
Id. at 425-26. The Supreme Court concluded:
The voir dire examination conducted by the trial court in this case was by no
means perfunctory. The court asked the entire venire of jurors fourasepar
guestions about the effect on them of pretrial publicity or information about the
case obtained by other means. One juror admitted to having formed a belief as
to petitioner’s guilt and was excused for cause. The trial court then conducted
further var dire in panels of four, and each time an individual juror indicated that
he had acquired knowledge about the case from outside sources, he was asked
whether he had formed an opinion; none of the jurors seated indicated that he had
formed an opinion. One juror who equivocated as to her impartiality was
excused by the trial court on its own motion.
Mu’Min, 500 U.S. at 431.
To be sure, the Supreme Court has also held rthadtrial-publicity can result in a
presumption of juror prejudioghen the “proceedings . . . [are] entirely lacking in the solemnity
and sobriety to which a defendant is entitled in a system that subscribes to any nfaioress$

and rejects the verdict of a moburphy v. Florida, 421 U.S. 794, 799 (1975kee also

Sheppard v. Maxwell384 U.S. 333, 355 (1966 (juror prejudice presumsetgr alia, where
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“bedlam reigned at the courthouse during the trial and newsmen took over prattieadlytire
courtroom, hounding most of the participants in the trial, espe¢tfgndant.”);Estes v. Texas,
381 U.S. 532, 5423 (1965) (juror prejudicepresumed where trial was conducted in a
circuslike atmosphere).

In this casePandureacknowledges that the trial judge asked the venire of potential jurors
about the effecof pretrial publicity and excused prospective jurors for cause on that basis.
Moreover, the jury acquitted Pandure of conspiracy to murder witnesses and céapens
offenses, and was unable to arrive at a unanimous verdict as to whether he had pgidrmone
promised to pay money to have his wife murdered, thereby rendering him ineligitite figath
penalty. (ECF No. 227 at 2.) As the Supreme Court notéd]he jury’s ability to discern a
failure of proof of guilt of some of the alleged crimes indicates a fair mindeddepason of the
issues and reinforces our belief and conclusion that the media coverage diddnt tha
deprivation of [the] right to an impartial trial.” Skilling, 561 U.S. at 384c{tation omitted).
Moreover, Pandure hamt shown that theoir dire conducted by the trial court was inadequate
“to identify unqualified jurors.” Morgan 504 U.S. at 729. He has not shown that the New
Jersey courts’ rejection of his juror impartiality and due process €lbased omublicity was
contrary to, or amnreasonablapplication of clearly established Supreme Court precedé&iit.
Harris v. Ricci, 607 F.3d 92 (3d Cir. 2010) (holding that the New Jersey courts did not
unreasonably apply clearly established Supreme Court law in empanelingrajury different
county in light of pretrial publicity surroundynthe murder trial, rather than transferring the case
to a different venue). Nor did Pandure show that the New Jersey courts unreasonahbigdappl

SheppardandEsteswith respect to midrial publicity because the record establishes that he did
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not argue or show that bedlam reigned in the courtroom or that reporters took overl.the tria
Accordingly, he is not entitled to habeas relief on his juror impartiality claisedan
prejudicialpretrial and mietrial publicity.

F. Premature Jury DeliberatidGround Six)

Pandure claims in Ground Six that the trial judge’s failure “to conduct anpear to
individually voir dire the jurors after receiving information that jurors utilized extrgudicial
material before and during their deliberations” deprived him of a fair ti@irapartial jury “due
to prejudicial pretrial publicity.” (ECF No. 5 at 22.) Specifically, he dssat during the
trial juror number 12 told the court officer that jurors had been discussing witnesseshar
issues presented. He asserts that, although the judge interviewed juror h@rabehe record
in the presence of counsel and the juror stated that for about a week severélgdrdiscussed
the case in the jury room, the judge failed to individually question every juror thsussue.
The State argues that, while jurors are not to prematurely discuss thpitnidgb deliberations,
Pandure has not shown that the trial court acted contrary to, or unreasonably appligd clea
established Supreme Court holdings. Specifically, the State assertsethéltcourt followed
the course of action requested by defense couresetp caution jurors at the end of the day that
theyare not to discuss the case among themselves or with others or read anythinigeatass t
prior to deliberations

Pandure raised this claim on appeal ingns sesupplemental brief. He described the
incident that occurred on May 21, 1998, whenrtadficer Dunn informed the trial judge that
juror 12 informed him that jurors were discussing the case prior to deliberationsaltiedge

interviewed juror 12 and allowed counsel to ask questions; and the trial court violatieghtisis

25



by failing to individually interview every juror to “determine on the record whether the
allegations cited by juror 12 C.L. may have denied the defendant the composition of arlimpart
jury” because “ a ‘reasonable possibility’ exist[ed] that any mateoald haveaffected the
verdict.” (ECF No. 11425 at 34.) The Appellate Division rejected them without discussion
direct appeal. (ECF No. 127.)

This Court has reviewed the transcrigtich confirms that court Officer Dunn informed
the Court that juror 12 had told hiduring the trialthat some of the jurors had been discussing
the case (ECF No. 1€r8 at 2426.) The trial court brought juror number it20 chambers
and she was questioned by the court and defense counsel. She stated that for abgut a wee
some jurors had been discussihg case and commenting that certaitness vere lying or
telling the truth. The trial court asked Pandure’s two attorneys whatvidraed the court to do
and, after noting that counsel could demand that every juror be brought in and individually
guestioned, Panduret®unsel stated:

| think at this time that we know we’re not prepared to have the court interview

eah and every juror at this time . . . | think frankly if you tell the jury at tite e

of the day, they are going to be able to put this together. But at this time in

terms of our option, we think we would just as soon proceed.
(ECF No. 10-28 at 25.)

The record confirms thatat the end of the day, the trial coveminded jurors not to
discuss the case among themselves or with others, “and don’t discuss arssesgitheead

anything about the case, or let anyone tell you what he or she read or thinks. NdET328 at

36.)
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This Court finds that the New Jersey courts did not unreasonably apply Supreme Court
law in failing to vacate Pandure’s conviction base@gmor’s report to the trial court that some
jurors had discussed the cdsefore hearing |lathe evidence and the instructions. While the
Third Circuit has noted that “[i]t is a generally accepted principle of &daninistration that
jurors must not engage in discioss of a caseefore they have heard both the evidence and the
court’s legd instructions and have begun formally deliberating as a collective bathitéd
States v. Resk8,F.3d 684, 688 (3d Cir. 1993), Pandure has not cited Supreme Court law clearly
establishing this notion as constitutional lavCf. Smith v. Phillips455 U.S. 209, 217 (1982)
(“Due process means a jury capable and willing to decide the case solely on the eefierece b
it, and a trial judge ever watchful to prevent prejudicial occurrences ahetéaomine the effect
of such occurrences when they happenR)oreover,the trial judge’s findings regarding juror
impartiality are presumed correeind Pandure has not rebutted this presumption or shown that
the determination that premature deliberations did not deny Pandure an impartal gufair
trial was baed on an unreasonable determination of the facts in light of the evidence presente
Id. at 218 (“[T]his case is a federal habeas action in which [the trial court’'shfisdregarding
juror impartiality] are presumptively correct[.]”)Pandure is noentitled to habeas relief on
Ground Six.

G. Ineffective Assistance of Counsel (Grounds Seven through Ten)

Pandureclaims that counsel was constitutionally ineffective in failing to object to the
prosecutor’'s use of a chart during summation and to present the defense’s grsyplay di
(Ground Seven), failing to object to the seating of juror 13, who contaminated the jury pool and

failing to seek a mistrial on the basis of the misconduct of jurors 13 and 14 (Grounyl Eig
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failing to pursue on direct appeah allegation ofextra-judicial information” (Ground Nine),
and failing to either move to dismiss a female juror who had seen Pandureramtegsir to
move for a mistrial on that basis (Ground Ten).

The Sixth Amendment guarantees the accused tlght'ri . . to have the Assistance of
Counsel for his defense.” U.S. Const. amend. VI. The right to counsel is the right to the
effective assistance of counsel, and counsel can deprive a defendant ighthey rfailing to
render adequate legal assistancBee Strickland v. Washingto466 U.S. 668, 686 (1984). A
claim that counsel's assistance was so defective as to require reversal of datphasttwo
components, both of which must be satisfiettl. at 687. First, the defendant must “show that
counsel’s representation fell below an objective standard of reasonablenkekssat 68788.

To meet this prong, a “convicted defendant making a claim of ineffectivetaagsmust
identify the acts or omissions of counsel that are alleged not to have been the resisibiodble
professional judgment.” Id. at 690. The court must then determine whether, in light of all the
circumstances at the time, the identified errors fell “below an objective stanofa
reasonableness|.]” Hinton v. Alabamal34 S.Ct. 1081, 1083 (2014)dr curianm). To satisfy

the prejudice prong, “a defendant need not show that counsel’'s deficient conductkelgre i
than not altered the outcome in the caseStricklandat 693.° To establish prejudice, the
defendant must showdh“there is a reasonable probability that the result of the trial would have
been different absent the deficient act or omissiomdinton, 134 S.Ct. at 1083. “When a

defendant challenges a conviction, the question is whether there is a reasartzidbtyprthat,

® The reasonable probability standard is less demanding than the preponderance détioe evi
standard. See Nix v. Whitesidd75 U.S. 157, 175 (19863aker v. Barbp177 F.3d 149, 154
(3d Cir. 1999).
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absent the errors, the factfinder would have had a reasonable doubt respattting Id. at
1089 (quotingstrickland,466 U.S. at 695).

Pandure raised these claims on gmstviction relief. Because the Appellate Division
affirmed the ordr denying postonviction relief without discussion, this Court will determine
whether tle adjudication of the claims by the trial court unreasonably apptieckland. After
reviewing Pandure's brieésxd hearing the argument of counsgle¢ trial court ruled that Pandure
failed to establish @rima facieineffective assistance of counsel clainiThe PCR court found
that counsel was not deficient in either failing to object to the prosecutor's usévsd ahiart
during summation or in ngiresenting a defense time chartpasties are entitled to use visual
aids during summation, but such visual aids are not evidence, and counsel “made it dpgarent t
he had a strategy to discuss the inferences that the State wanted to draw by shiawinof
direct physical evidence in the State’s attempt to glorify facts in a graphi¢aydisp
(Transcript, ECF No. 116 at 24.) The PCR court rejected Pandure’s ineffective assistance
claim concerning the jury’s exposure ¢atrajudicial informationbased on his assertion that
“the wife of a county jail officer advised a coworker, who was a juror, she coutiffgae case
by saying she knew the defendant’s brotindaw [Francis Bennett] had been found guilgnd
that t]his contention is based anletter sent to trial counsel by-defendant Bennett.” Id. at
26. The PCR court found that Pandure had not establisipenina facieclaim of deficient
performance wheré[hle does not indicate Bennett's basis of knowledge, [h]e has not
providedthe court a copy of the letter[, h]e provides absolutely nothing from the jail roffice
his wife, nor is there anything from the juror who isn’t even identified by the defehddd.

The PCR court rejected the claim regarding the failure to seekntwvesjuror 13 on the ground
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that Pandure dichot assert in his certification that he asked counsel to excuse juror 13, he
presented no factual basis for his contention that the jury pool was contaminated, aredihe fail
show prejudicé. (ECF No. 129 at33.)

This Court finds that Pandure is not entitled to habeas relief on his ineffecistamss
of counsel claims because he has not shown that the New Jersey courtsirefeittose claims
was based on an unreasonable determination of the facts in light of the eviderotegres
that it was contrary to, or an unreasonable applicati@tratklandand its progeny.

H. Certificate of Appealability

Pandurehas not made a substantial showing of the denial of a constitutional right
Therefore no certificate of appealability will issue pursuant to 28 U.S.C. 8§ 2283(8). See
Fed. R. App. P. 22(b)(1); 3d Cir. L. A.R. 22.2.

V. CONCLUSION

This Courtdismisses th@etitionwith prejudiceand denies a certificate of appealability.

s/Freda L. Wolfson
FREDA L. WOLFSON, U.S.D.J.

® This Court notesigainthat the transcript of the PCR court’s decision is missing every other
page. (ECF No. 116 at 2639.) As a result, that transcript does not contain the basis for
PCR court’s rejection of Pandure’s claiggarding juror 13. However, since counsel’s brieh
appeal from the denial of pesbnviction relief quotes the PCR court’s ruling with respect to
juror 13's alleged contamination of the jury pool (ECF No91& 33), this Court presumthat

the counsel correctly qted the PCR court. Counsel did rraise on appeal from the order
denying postonviction relief the claim that defense counsel was deficient in failing to seek
dismissal of a female juror who allegedly observed Pandure in restraf@gadure argued in his
pro sesupplemental appellate ibf that the PCR court improperly “failed to address” this
argument. (ECF No. 122 at 27.) Regardless of the PCR court’s failure to discuss this claim,
the Appellate Division entertained and summarily rejected it, given that Pamdged it in his

pro sebrief.
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