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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

FLOYD THOMAS,

Plaintiff, . Civil Action No. 10-4485
V. .
OPINION
COMMISSIONER OF SOCIAL
SECURITY,
Defendant.

PISANO, District Judge:

Plaintiff Floyd Thomagq"Plaintiff") appeals the decision of the Commissioner of

Social Security (Commissionéd) denying his request fddisability Insurance Benefits
("DIB"). The court has jurisdiction to review this matter under 42 U.S.C. 88 405(g) and
decides this matter without oral argumemnhe Court finds that the record provides
substantial evidence supporting the Commissisrtkcision thaPlaintiff is not disabled.
Accordingly, the Court affirms the Commissioner's decision.

l. BACKGROUND

Plaintiff was born February 8, 19,78nd at the time of this appeal was thinipe
yearsold. (Administrative Record'R") 115). He completed school through the tenth
grade and worked as a forklift operator and sanitation work@&. 121-124). On
February 16, 2002, Plaintiff suffered an injury at work and subsequently underigént a
leg, aboveknee amputation.(R. 120,123). He has not worked since December 31,

2006, the alleged onset date, due to pain in his left leg. (R. 27-28, 120).
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A. Procedural History

Plaintiff filed an application for DIB on March 6, 200dlleging that he was
disabled due to the amputatiarf his left leg. (R. 42, 95). The Social Security
Administration denied his claim both initially and on reconsideration. (R. 45, 50). Upon
Plaintiff's request, a hearing was held befan Administrative Law Judgéhé "ALJ").

(R. 18, 53). On July 24, 2009, the ALJ issued a written decision denlangifPs
claim. (R. 617). On July 16, 2010, the Appeals Council denikdhBff's request for a
review of the hearing, and the A&Jdecision became the final decision of the
Commissioner.(R. 1-5).

Thereatfter, Plaintiff filed a complaint in this Court alleging that the AdJ
decision was not based on subsit evidence. Specifically, [&ntiff argues that the
ALJ: (1) failed to accord adequate weight to the opinion of his treating physician; (2
failed to include all of his impairments in the hypothetical question dodsethe
vocational expert the 'VE"); (3) failed to take into account his nerertional
impairments in determining higesidual functional capacity"RFC'); (4) failed to
consider the side effects of his medications; (5) erred in properly evaluasng
subjective complaints; and (6) failed follow the "slight abnormality standard in
finding that his back pain and herniated disks weresewere. Plaintiff asks this Cau
to remand the case for reconsideration.

B. Factual History

Plaintiff has a tenth grade education and worked as a forklift operator for nine

years and sanitation worker for six monti(&®. 121). Asa forklift operator, Plaintif§

job responsibilities included loading and unloading trucks, processing supply and work



orders, and driving a forklift(R. 121). Plaintiff stated that he used machines, tools, and
equipment and frequently lifted 50 pounds or mofR. 121). As a sanitation worker,
Plaintiff loaded trash into garbage truckble was required to stand all day and lift 20 to
100 pounds. (R. 26). The VE testified thad®aintiff's job as a forklift operator was
"heavy in its exertional capacity antsemiskilled'; and that his work as sanitation
worker was"very heavy and "unskilled". (R. 36).

On February 16, 200Pjaintiff was involved in a motor vehicle accident at work
and subsequently underwent a left, lagoveknee amputation(R. 21, 120). The record
is notclear onPlaintiff's work history since that date. At the hearing on July 1, 2009,
Plaintiff testified that, after losing his leg, he worked garte for WalMart for six
months in 2005 and then collectedikers compensation paymentgR. 24). However,
in a disability report dated March 20, 20®Taintiff reported that he worked as a janitor
for Wal-Mart from Sepgmber 2003 to Decemb2006. (R. 120121). Plaintiff's earning
statementsalso indicate that he worked for WMart from 2003 to 2006 and that his
earnings posted weleegulat wages. (R. 103)*

Treatment notesrom May 2006by Dr. Coplin, M.D.indicate that Runtiff
suffered from phantom pain, swellirand severe low back pain, and that he would need
to be out of wdk for several weeks(R. 188189). Dr. Copn also stated that, although
Plaintiff's skin integrity was good, there was sensitivity at the distal end of hip stuh
at thattime, Plaintiff was unable to wear his prosthet{®. 188). He prescribedPlaintiff

Vicodin ES and Celebex. (R. 188189). In a report to the Hartford Life Insurance

! Plaintiff's 'Detailed Earnings Quethindicates that from 2003 to 200is earnings weréregular

earnings”(indicated by'AA" under"RE"). (R. 103). Worker's@mpensation payments do not constitute
"regular earnings. See Program Operations Manual System (POMS) Section: RS 02510.026.
(https://secure.ssa.gov/poms.nsf/inx/0302510026).



Company, dated May 31, 2006, Dr. Coplin stated Biaintiff suffered from phantom
pain and low back pain(R. 185). He alsoassessethat Plaintiff could stand for less
than 2 hours a day, walk less than 2 hours, sit between four and eight hours, lift or carry
less than two hours, reach/work overhésgs than an hour, push or pull for less than an
hour and drive for less than two hour¢R. 186). On June28, 2006, Dr. Coplirstated
thatPlaintiff could return to work. (R. 184).

On September 13, 2006, Dr. Coplin reported Bhantiff was doing'fairly well"
and could be evaluated for a new lim{R. 180). On October 24, 2006, Dr. Coplin stated
that Plaintiff was awaiting a prosthetic unit which woulamprove his gait and station
dramatically! (R. 178). He also reported thataRitiff was ambulating freely and
independently and could continue his work activity atAMalt. (R. 178). In Novemler
2006 Raintiff was fitted for a new prosthetic ledR. 127133). On December 5, 2006,
Dr. Coplin reported tha®laintiff was ambulating well with his new prosthetic and that he
was doing'fairly well" on his pain medication(R. 177). Plaintiff was taking Valium
and VicodinES during this time (R. 177-180).

On January 16, 2007, Dr. Coplin stated tR&intiff was having phantom pain
and anxiety related to his accident in 200R. 176). However,n a letter to Diana
Cortez a vocational rehabilitation counselor, dated March 13, 2007, Dr. Coplin stated
that Plaintiff's prognosis wasexcellent and that he did not have any restrictions with
regard to work or daily activities(R. 174). On August 7, 2007, Dr. Coplin reportedat
Plaintiff had severe lower back pain and significant tenderness in his left loméat
parsipinal muscles.(R. 172). He concluded th&aintiff may have either a lumbar

sprain or a herniated disnd prescribedhim Duragesic,Neurontin,and Oxycatin for



his pain (R. 172). He also stated that an MRI scan of the lumbar spine may be
warranted to rule out a herniated disk. (R. 172).

Upon filing his application for DIB,Plaintiff completed a function report
guestionnairelatedMarch 22, D07. R. 134141). Plaintiff reported that, due to his leg,
he can ndonger run, dance, climb, jungr ride a motorcycle; he has trouble sleeping; he
has difficulty lifting, squattig, bending, standing, kneeliragnd climbing stairs; and he
cannot walk very far before needing to stop and r@3t.135, 138). He also stated that
he usescrutches, a wheelchaand a cane, in addition to his artificial limi{R. 140).
Despite thisPlaintiff reported that heooks meals for his famitycleans up arounthe
house;helps his children with their homework; cleans his fish tank; shops asdpksy
fishes, watches moviesnd plays catchwith his kids; goes to church on Sundays; and
drives a car.(R. 134-138).

Physcal therapy notes from Healthsouttated September 6, 2Q0Ridicate that
Plaintiff was having difficulty with his balance and gait due to his new prosthetid
that he thought his pain was7/an a scale o0 to 10, with 10 being the wors{R. 201
203). However, teatment notes frohlovember2007 throughJanuary2008 show that
Plaintiff's conditions improved once treatment was administer@l. 207-213). On
November 28, 2007Plaintiff's physical therapisat Healthsouthreported thaPlaintiff
received a new socket for his prosthetic #mat his balance was goodR. 211212).
The notes also state thAintiff stopped taking Oxycontin for his pai(R. 211212).

On December 5, 2007, December 27, 2007, and January 4, 2808iff reported that

he had no pain. (R. 208-210).



On September 19, 2007, Dr. Robert Wabsistate medical consultant, conducted
a physical residual functional capacity assessmenRtaaitiff. (R. 193200). Dr. Walsh
reported thaPlaintiff could occasinally lift 20 pounds and frequently lift 10 pound&.
194). He also stated thah an eighthour workdayPlaintiff could stand and/or wallof
six hours, sit for six hourand engage in unlimited pushing or pullinR. 194). With
regard to postal limitations, Dr. Walsh reported thBtaintiff could balance, stooand
occasionally climb ramps and stairs; but thatbeld not kneel, crouch, crawl or climb
ladders, ropeand scaffolds. (R. 195). Finally, Dr. Walsh stated thRtaintiff should
awoid all exposure to extreme cold and hazards such as machinery and hggtig7).
He assessdthat Plaintiffcould perform light work. (R. 198).

In a residual functional capacity assessméated January 12, 2009, Dr. Coplin
reported thaPlaintiff suffered from phantom pain, but that he showédamd response
to pain management(R. 214). He also stated th@taintiff could only walk one city
block without rest or severe pain; and ti&intiff's pain and other symptoms were
constany severe enough to interfere with his attention and concentration at \{lRrk.
215). Dr. Coplinreportedthat Plaintiff could only sit for 30 minutes at one time, stand
for 15 minutes, lift and carry 10 poundsd that he could never climb laddefR. 215-
216). He concluded th&laintiff would need a job that permits him to shift position at
will from sitting, standing or walking, and that he would need to take unscheduled breaks
during an eight hour work day. (R. 216).

At the hearing on July 1,0P9, Plaintiff testified that he suffers from constant
phantom pain in his left legind that the pain feels'eeal heavy electric curréntunning

throughhis stump to the bottom of his foofR. 27). He statedthat he take&oxicodone,



Oxycontinand Ambiendaily, and that these drugs make Hirelaxed and drowsYy (R.
27). With regard to functional limitation®laintiff testified that he could only sit for half
an hour before his back starts hurting and his stump starts contra@ng8). He also
stated that he could only stand for 15 or 20 minutes at a time; and that, in ahoeight
work day, he could sit for two or three hours and stand for three h@R.s2829).
Finally, Plaintiff reported that he can only walk about a block befisdeg gives out or
he feels too much pain. (R. 29-30).

Under questioning from the ALPJaintiff stated that he cooker himself and his
family, cleans the house, helps his children with their homevemd occasionally
watches his grandson during the ddi. 33). He stated, however, thiaits hard for him
to stand for long periods of time, and that he gets around the house primarily besrutc
(R. 34). When he is cooking in the kitchen, he uses a wheelcl{&r.34). Plaintiff
testified ttat heenjoys fishingwatchingmovies andlaying catch with his children, but
that has trouble doing these thing$R. 3425). He alsoshops for food and household
goods, but takes as long as he needs to do so. (R. 34).

. LEGAL STANDARDS

A. Establishing Disability

In order to be eligible for DIB benefits, a claimant must demonstratsability
to engage in any substantial gainful activity by reason of any medicallynuietdle
physical or mental impairment which can be expected to resuleath or which has
lasted or can be expected to last for a continuousdgef not less than 12 months42
U.S.C. § 423(d)(1)(A). A person is disabled for these purposes onilyphysical and

mental impairmerst are"of such severity that he iohonly unable to do hiprevious



work, but cannot, considering h&ge, education, and work experience, engage in any
other kind of substantial gainful work which exists in the national ecoriod®.U.S.C.
8§ 423(d)(2)(A).

Social Security regulationgsforth a fivestep, sequential evaluation procedure
to determine whether an individual is disabletee?20 C.F.R. § 404.1520. For the first
two steps, the claimant must establish (1) tiahas not engaged in arigubstantial
gainful activity' since he onset of his alleged disability, and (2) thatsufers from a
"severe impairmehtr "combination of impairments.20 C.F.R. § 404.1520(&4%). The
claimant bears the burden of establishing these first two requirements. e Failmeet
this burderautomatically results in a denial of benefiBowen v. Yuckerd82 U.S. 137,
146-47 n. 5 (1987).

If the claimant satisfiekis initial burdens, the third step requires thatprovide
evidence that his impairment is equal to or exceeds one of timpsariments listed in
Appendix 1 of the regulations20 C.F.R. § 404.1520(d). If claim&impairment or
combination of impairments meets or equals a listed impairrhens, presumed to be
disabled and is automatically entitled to disability benefitel. If he cannot so
demonstrate, the benefit eligibility analysis proceeds to steps fourvand fi

The fourth step of the analysis focuses on whether the clasniaesidual
functional capacity sufficiently permitshim to resumehis previous employment. 20
C.F.R. 8 404.1520(e)."Residual functional capacityis defined as'that which an
individual is still able to do despite the limitationsisad by his or her impairmentsid.

If the claimant is found to be capable of returningpioprevioudine of work, therheis



not "disabled and not entitled to disability benefitdd. If the claimant is unable to
return to his previous work, the analysis proceeds to step five.

At step five, the burden shifts to the commissioner to demonstratethiat
claimant can perform other substantial gainful wo20 C.F.R. § 404.1520(f). If the
commissioner cannot satisfy this burden, the claimant will receive social security
benefits. Bowen 482 U.S. at 146-47 n. 5.

B. Objective Medical Evidence

Unde Title 1l of the Social Security Act, 42 U.S.C. § 461 seq a claimant is
required to provide objective medical evidence in order to pnsvdisability. 42 U.S.C.

8 423(d)(5)(A) (An individual shall not be considered to be under a disability unless he
furnishes such medical and other evidence of the existence thereof as the Camemissi
of Social Security may requitg; 42 U.S.C. 8 1382c(a)(3)(H)(i) 'In making
determinations withrespect to disability under this subchapter, the provisions of [42
U.S.C.] 8 423(d)(5)(A) of this title shall apply in the same manner as they apply to
determinations of disability under subchapter Il of this chapter."

Accordingly, aPlaintiff cannotprove thathe is disabled based solely dms
subjective complaints of pain and other symptorseeGreen v. Schweikei749 F.2d
1066, 106970 (3d Cir. 1984)"(S]ubjective complaints of pain, without more, do not in
themselves constitute disability. A claimantmust provide medical findings that show
that he has a medically determinable impairmenSeeid.; seealso 42 US.C. §
423(d)(1)(A) (defining"disability’ as an"inability to engage in any substantial gainful
activity by reason of any medicaltleterminable physitar mental impairment.”); 42

U.S.C. § 1382c(a)(3)(A) (same).



Furthermore, a claimast'symptoms, such as pain, fatigue, shortness of breath,
weakness, or nervousness, will not be found to affieis] ability to do basic work
actiities unless medicaignsor laboratory findings show that a medically determinable
impairmen(s) is present. 20 C.F.R. § 404.1529(b3eeHartranft v. Apfe] 181 F.3d 358,

362 (3d Cir. 1999) (rejecting claim&targument that the ALJ failed tmnsider his
subjective symptoms when the ALJ made findings that his subjective symptoms were
inconsistent with objective mdecal evidence and the claimanthearing testimony);
Williams v. Sullivan 970 F.2d 1178, 1186 (3d Cir. 1992) (denying claimanietisn
where claimant failed to proffer medical findings or signs that he wddeutaawork).

1. STANDARD OF REVIEW

The district cot must uphold the Commissiorgefactual deaions if they are
supported bysubstantial evidence.42 U.S.C. 88 40%)); Williams 970 F.2d at 1182.
Substanal evidence means more than a "mere scintilla" and "such relevant evidence as a
reasonable mind might accept ase@hate to support a conclusiorRichardson v.
Perales 402 U.S. 389, 401 (1971) (quotidpnsolidaed Edison Co. v. NLRBO05 U.S.

197, 229 (1938)). The inquiry is not whether the reviewing court would have made the
same determination, but rather, whether the Commissoo@nclusion was reasonable.
Brown v. Bowen845 F.2d 1211, 1213 (3d Cir. 1988). Thus, substantial evidence may be
slightly less than a preponderanc8tunkard v. Ség of Health & Human Serys841

F.2d 57, 59 (3d Cir. 1988). Some types of evidence will not be "substankak."
example,

'[a] single piece of evidence will not satisfy the substantiality test if the

[Commissioner] ignores, or fails to resolve, a conflict created by

countervailing evidence. Nor is evidence substantial if it is overwhelmed
by other evidence particularly certa types of evidence (e.g. that offered

10



by treating physicians} or if it really constitutes not evidence but mere
conclusion.

Wallace v. Ség of Health & Human Serys722 F.2d 1150, 1153 (3d Cir. 1983) (quoting
Kent v. Schweike710 F.2d 110, 114 (3d Cir. 1983)).

The reviewing court must review the evidence in its entireBeeDaring v.
Heckler, 727 F.2d 64, 70 (3d Cir. 1984). In order to do so, "a court must 'take into
account whatever in the recomrfy detracts from its weight." Schonewib v. Callahan
972 F.Supp. 277, 284 (D.N.J. 1997) (quotiglibanks v. Seg of Health & Human
Servs, 847 F.2d 301, 303 {6Cir. 1988)). The Commissioner has a corresponding duty
to facilitate the court's review:[W]here the [Commissioner] is faceslith conflicting
evidence, he must adequately explain in the record his reasons for rejecting or
discrediting competent evidence.Ogden v. Bowen677 F.Supp. 273, 278 (M.D. Pa.
1987) (citing Brewster v. Heckler 786 F.2d 581 (3d Cir. 1986)). Access tet
commissionés reasoning is essential to meaningful review:

Unless the [Commissioner] has analyzed all evidence and has sufficiently

explained the weight he has given to obviously probative exhibits, to say

that his decision is supported by substangmidence approaches an

abdication of the cousgt duty to scrutinize the record as a whole to

determine whether the conclusions reached are rationale.
Gober v. Matthews574, F.2d 772, 776 (3d Cir. 1978) (quotiAghold v. Sely of
Health, Educ. & Welfee, 567 F.2d 258, 259 {4Cir. 1977)). Nevertheless, the district

court is not'empowered to weigh the evidence or substitute its conclusions for those of

the factfinder." Williams, 970 F.2d at 1183.
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V. DISCUSSION

A. The ALJ's Decision

After reviewing all of the evidence in the record, the ALJ determined thismtiF
was not disabled and denied his claifR. 6. The ALJ arrived at his decision by
following the fivestep sequential analysis required under 20 C.F.R. § 404.1520.

At step one, the ALJ found th#&laintiff had not engaged in any substantial
gainful activity sinceDecember 31, 2006he alleged onset dat€¢R. 11). At step two,
he determined thatPlaintiff's left leg aboveknee amputationconstituted a severe
impairment (R. 11). However, the ALJ did not find tha®laintiff's back pain was
severe.He noted that, in 200@®laintiff suffered from phantom pain, swellirapd severe
low back pain and would need to bet of work for several weeks; but tratbsequent
treatment notes from Dr. Coplin indicate thsintiff was doing fairly well and could
return to work. (R. 11).

The ALJ also considered Dr. @lin's March 2007 letter to Diana Cortez, in
which he stated tha&laintiff's prognosis was excefieand thatPlaintiff was not under
any restrictions with regard to work or daily activitig®. 12). The ALJ noted that, in
August 2007,Plaintiff complained of having severe lower back pain; and that Dr.
Coplin's impression was lumbar strain or a herniated diBc.12). The ALJ also found
that, in September 200]aintiff reported that his pain was/aon a scale o0 to 10;but
that, in December 2007 and January 2@®8intiff reported that he had no pain and had
stopped taking Oxycontin.(R. 12. Finally, the ALJ cited theresidual functional

capacity assessments of Dr. Walsh and Dr. Coplin. (R. 12).
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At step three, the ALJ found tha&laintiff did not have an impairment or

combination of impairments that met or medically equaled one of the listed impairments

in 20 CFR Part 404, Subpart ER. 12). Prior to reaching step four, the ALJ determined
that Plaintiffhad theresidual functional capacityRFC') to:

Lift and carry up[to] twenty pounds occasionally and ten pounds
frequently stand and/or walk for about six hours in an eight hour
workday, and sit for six hours in an eight hour workday and could engage
in unlimited push/pull activity, but could only occasionally climb stairs,
balance and stoop and could not climb ladders or scaffolds, kneel, crouch
or crawl and he needed to avoid exposure to extreme cold temperatures as
well as hazardous machinery and unprotected heights.

(R. 13). In making this determination, the ALJ considered aPaiintiff's symptoms and

the extent towhich they could reasonably be accepted as consistent with the objective

medical evidence. The ALJ also considered opinion evidence.

In consideringPlaintiff's symptoms, the ALJ followed a tvatep process in
which he first considered"whether there is an underlying medically determinable
physical or mental impairment... that couldasenably be expected to produite
claimant's pain."(R. 13). Secondhe evaluated'the intensity, persistence, and limiting
effects of the claimalg symptoms to determinthe extent to which they limit the
claimants ability to do basic work related activities.(R. 13). As the ALJ noted,
"whenever statements about the intensity, persistence, or limiting effd®&iitiff's]
symptoms are not substantiated by the bje medical evidence, the [ALJ] must make
a finding on the credility of the statements. (R. 13.

The ALJ determined that, althoudMaintiff's impairments could reasonably be
expected to produce the alleged symptoms, his statements concernimjetisty,

persistenceand limiting effects of those symptoms were not credibléR. 13).
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Specifically, the ALJfound that Plaintiff's alleged limitations appeared exaggerated
compared tdhe objective medical evidencandthat theyare inconsistenwith the much
higher level of daily activities indicated(R. 13). He noted that, in March 2007, Dr.
Coplin stated thaPlaintiff's prognosis was excellent and that he was not under any
restrictions with regard to work or dailetavities. (R. 14. Healso found that notes
from Healthsouth dated 2007 and 2008 indicate Paintiff's balancénad dramatically
improved and that his muscle strength in his lower extremity had increéRed4). It
was also noted that in December 2007 and January PRO&iff stopped taking his pain
medication and reported no pain. (R).14

In his decision, the ALJ did not give significant weight to Dr. Copliranuary
2009RFCassessment becauseantradictedhis previous statements aRthintiff's daily
activities. (R. 14). For instance, in 2009, Dr. Coplin reported Biaintiff needed a job
that permitted him to shift positions at will and take unscheduled breaks duringh&n eig
hour workday. (R. 14). The ALJ found, however, that Dr. Cofdireport contadicted
his statements in 2007 thRakaintiff was not under any restrictions with regard to work or
daily activities and thatPlaintiff could attend a fultime training program (R. 14). The
ALJ also foundDr. Coplins assessment contradictory BRiaintiff's testimony that he
performs normal daily activities such asoking, cleaning, shopping, fishing, playing
catchand driving. (R. 14).

The ALJalsocalled into question the overall credibility Bfaintiff's testimony
due to discepanciesn the evidence regarding his work histor§R. 14). For instance,
Plaintiff testified that he stopped working full tinmre2001 and that he only worked part

time for WalMart for about six months in 2005 before collecting Woser
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Compensation payment¢R. 14). However, the ALJ noted that treatment notes from Dr.
Coplin indicate thaPlaintiff worked at WalMart through December 200€R. 14). The

ALJ also noted thaPlaintiff's detailed earnings statements show that he started working
at WalMart in 2003 and that the monies posted were actual earni®ysl4). The ALJ
concludedthat there was insufficient evidence to find thHaintiff had functional
limitations to such a disabling degree as to preclude the performance of akhatigity

on a sutained basis.(R. 15).

At step four, the ALJ determined tHakaintiff could not return to his past relevant
work as a forkft operator, sanitation worker janitor. (R. 15). However, at step five,
the ALJ held thaPlaintiff could perform other work that exists in significant numbers in
the national economy.(R. 15). In making this determination, the ALJ asked a VE
whether a significanhumber of jobs existed for an individual witPlaintiff's age,
education, work experiee@nd residual functional capacityR. 16). The VE reported
that, given all of these factors, the individual would be able to perform the jobs of
cleaner/housekeeper, assemiated bagger.(R. 16). The VE also stated that, if suah
individual had tosit, standor walk at will, he could perform the jobs of assembler and
bagger, but not cleaner/housekeepgiR. 16). Based on this testimony, the ALJ
concluded thafPlaintiff would be capable of making a successful adjustment to other
work and, therefore, was not disabled. (R. 16).

B. Plaintiff's Arguments

Plaintiff raises six objections to the AkJconclusion that he is not disabled.

Specifically, Plaintiff argues that the ALJ: (1) failed to accord adequate weight to the

opinion of his treating phsician; (2) failed to include all of his impairments in the
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hypothetical question posed to t¥&; (3) failed to take into account his nerertional
impairments in determining hiRFC, (4) failed to consider the side effects of his
medications; (5) erreoh properly evaluating his subjective complaints; and (6) failed to
follow the "slight abnormality standard in finding that his back pain was s@iere.

1. The ALJ accordedadequate weight to the opinior Blaintiff's treating
physician

Plaintiff argueghat the ALJ failed to accord adequate weighhtopinion ofhis
treating physician, Dr. Coplin Specifically, hecontends that, because the ALJ did not
point to any other doctors who contradicted Dr. Cqplis January 2009 RFC
Assesmentshould have received greater weight. He argues that the ALJ should not be
allowed to use Dr. Coplin's own treatment notes from a period when Plaintiff was doing
well to contradict his opinion.

The Third Circuit has held that "[@hrdinal principle guiding disability eligibility
determinations is that the ALJ accord treating physicians' reportsvggegitt, especially
‘when their opinions reflect expert judgment based on a continuing observation of the
patient's condition over a prolonged period of timeMbrales v. Apfel225 F.3d 310,
317(3d Cir. 2000) (quoting’lummer v. Apfel186 F.3d 422, 429 (3d Cir. 1999)An
ALJ "may rejecta treating physicida opinion outright only on the basis aintradictory
medical evidenceand not due to his or her own credibility judgments, speculation or lay
opinion." Morales,225 F.3dat 317(quotingPlumme, 186 F.3d at 429) WhenanALJ
is confronted with contradictory medical evidence, he may choose whom to credit, but
must explairthe reasoning behind his conclusior&eFargnoli v. Massanari247 F.3d

34, 42 (3d. Cir. 2001).
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In the present case, the ALJ found that Dr. Coplin's January 2009 RFC
Assessment wasontradictedoy his prior treatment records, which showed improvement
in Plaintiff's condition. In particular,the ALJ noted that Dr. Coplin's January 2009 RFC
Assessmentwas contradictory tdis statement to Ms Cortez, on March 13, 2007, that
Plaintiff was"not under any restrictions with regard to work or daily activiteesd that
Plaintiff was able to attend a full time training prografhysical therapyecordsfrom
2007 and 2008 from Healthsouth show continued improvement in Plaintiff's condition.
The initial physical therapy notes, dated September 6, 2007, indicatdlaintiff was
having difficulty with his balance and gait due to his new prosthetic; and that héthoug
his pain was a 7 on a scale of 0 to 10, with 10 being the worst. Howebsequent
treatment notesshow that Plaintiff's conditionimproved one treatment was
administered. On November 28, 2007, Plaintiff's physical therapist at Healthsouth
reported that Plaintiff received a new socket for his prosthetic and that arcéalas
good. The notes also state that Plaintiff had stopped taking Oxycontin for his pain.
Plaintiff reported that he had no pam December of 2007 and January of 200&he
ALJ alsonotedthat Dr. Coplin'sJanuary 200RFC Assessment wasontradictedby
Plaintiff's own statemenn his Function Report, dated March 22, 2007, that he performs
normal daily activities. Plaintiff reported that he had no problems with personal care;
that he takes care of his pet fish and cleans their 55 gallon tank every 2 thatks
feeds and cleans up after his children and sometimesamdspn; that he makes his own
breakfastthat he performs theleaning, laundry, household repairs, ironing armaving
around the house; he plays catch with the kidsjws the football around and goes

fishing. This record evidence conthigts Dr. Coplin's 2009 RFC Assessmeand the
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ALJ was not required to give that opinion controlling weigheePlummer 186 F.3d at

429 (“An ALJ ... mayafford atreatingphysician'sopinionmoreor lessweightdepending

upon theextentto which supportingexplarationsare provided”). The ALJ complied

with his obligation to consider Dr. Coplin's January 2009 RFC Assessment, and the ALJ
expained his reasons for giving that opinion little weigBurnettv. Commissioner220

F.3d 112, 122 (3d Cir. 2000).

Plaintiff also complainsthat the ALJ failed to analyze Dr. Coplinsedical
records covering the time periodduring which Plaintiff was ecovering from his
amputation. However, thetreatment recordsegardingthis period of time arenot
containedn the administrativerecord When aclaimant”seeks to rely on evidence that
was not before the ALJ, the district court may remand to the Commissioner but only if
the evidence is new and material and if there was good cause why it was noigyevi
presentedd the ALJ" Matthews v. ApfeR39 F.3d 589, 598d Cir. 2001) €iting the
sixth sentence of 42 U.S.C485(g)) Plaintiff hasnot argued that theseedical records
arenew, material othat there is good cause why they weog previously presented to
the ALJ; therefore, the Court will not considbis evidence.

Finally, Plaintiffcomplainsthat the ALJ failed t@onsiderDr. Coplin's May 2006
report to the Hartford Life Insurance Company. Plaintiff argues thiat report
corroboratesDr. Coplin's 2009 RFC assessment and, thus, should not have been
overlooked. The Third Circuit hagxplained that, although an ALJ is not expected "to
make reference to every relevant treatment note we do expect the ALJ, as the
factfinder, to consider and evaluate the medical evidence in the record consistent with his

responsibilities under the regulations and case lakatgnoli 247 F.3d at 41.In that
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case,the ALJ had described 4 diagnostic tests and 5 treatment notes tivbersord
contaned over 115 pages of relevant gmbative treatment notesThe Court then
explained that[t] he disparity between the actual record and the ALJ's sparse synopsis of
it makes it impossible for us to review the ALJ's decision, for we canhdtgggnificant
probative evidence was not credited or simply ignorelll:' at 42 {nternal quotation
omitted).

Dr. Coplin's May 2006 Report to the Harford Life Insurance Comggated that
Plaintiff suffered from phantom pain and low back pain. Bkeased that Plaintiff could
stand for less than 2 hours a day, walk less than 2 hours, sit betwadrBhours, lift or
carry for less thar2 hours, reach/work overhead less tdahour, push or pull for less
than 1hour and drive for less tha® hours. Although this report contains somewhat
similar limitations to those iDr. Coplin's 2009 RFC Assessment, the Calsb notes
that it is datedprior to the 2007 and 2008 treatment notes from both Dr. Coplin and
Healthsouth, which show considerapi®gress in Plaintiff's condition. The Court finds
that, although it would have been desirable for the ALJ to congidereport, it is not
impossible for the Court to review the ALJ's decisioecausethe medical record
indicates thaPlaintiff's conation improved subsequent to the report being issued.

2. The ALJ included all oPlaintiff's credibly established limitations in the
hypothetical guestion to the vocational expert

Plaintiff argueghat the ALJerred by failingto include all othis limitationsin the
hypothetical question posed to ¥iE. He alleges that there are five such limitations: (1)
his inability to maintain attention and concentration due to pain; (2) his inabilityfty s
more than 30 minutes at a time and stand for more than 15 minutes at a time; (3) the

limitation that, in an8 hour work day, he can stand for less tl2amours a day and sit
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betweend and 8 hours; (4) his limitations with regard to lifting, reachiagd working
overhead; and (5) his inability to wear his prosthetic for a significant amountenf ti

The Third Circuit has stated that vocational expég testimony concerning a
claimants ability to perform alternative employment may only be considered for
purposes of determining disability if the [AkJhypothetical] question[s] accurately
portray the claimard individual physical and mental impairmehtsPodedworny v.
Harris, 745 F.2d 210, 218 (3d. Cir. 1984Therefore, sfficient hypothetical questions
will reflect"all of a claimaris credibly established limitatioris Rutherford v. Barnharyt
399 F.3d 546, 554 (3d Cir. 2005) (internal citations omitted) (emphasis in original).
Additionally, the ALJ must be given an opportunity to evaluate those limitatiams
contained in the record.ld. (quotingPodedworny 745 F.2cat 218).

Plaintiff complains that the ALJ's hypothetical did not include Plaintiff's inability
to maintain attention and concentration due to pain; his inability to sit for more than 30
minutes at a time and stand for more than 15 minutes at a time; his limiketipim an8
hour work day, he can stand for less tamours a day and sit betwedrand 8 hours;
and his limitations with regard to lifting, reaching and working overhdaowever, as
noted above, ficient hypothetical questions will reflect "all @ claimant'scredibly
established limitations Rutherford 399 F.3dat 554 (internal citations omitted)
(emphasis in original). Becausize ALJ gave little weight toDr. Coplin's 2009 RFC
Assessment and Plaintiff's hearing testimony, which are theesafrthese limitations,
the Court finds that the ALJ did not err bsiling to includethem in the hypothetical

guestion to the VE.

20



Plaintiff correctly points out that thalLJ did not include Plaintiff's inability to
wear his prosthetic for a signifiseamount of time in the hypothetical posed to the VE
However, the Court notes that this limitation is only discussed once adthmistrative
record, by Dr. Coplin on May 22, 2006. Thias prior to Plaintiff's receipt of anew
prostheticon November 22, 2006, and rsdmilar complaintsappear in the record
thereafter Accordingly the Court finds that the ALJ did not err by failing to include this
limitation in the hypothetical question.

3. The ALJ adequately addressPthintiff's nonrexertionalimpairments in
determining Plaintiff SRFC.

Plaintiff also argueghat the ALJerred by failingtco account for his neexertional
limitations in determining his RFCAs an initial matter, the Court notes thdiet
regulationsdefine a claimant'seketional capacity as"an individual's limitations and
restrictions of physical strength and defines the individual's remaining alifpesform
each of seven strength demands: sitting, standing, walking, lifting carryingngusnd
pulling.” SSR 963P. On the other hand,claimant's fon-exertionalcapacity considers
all work-related limitations that do not depend on an individual's physicahgth.” 1d.
Plaintiff claimsthat the ALJ failed to consider his ability to sit, stand and stay in one
position. Therefore, it appears that Plaintiff intended to argue that the A¢d ley
failing to account for his exertional capacity, not his eaeftional capacity.

The ALJ found that Plaintiff had an RFC that allowed him to lift and carry up to
20 pounds occasionally and 10 pounds frequently, stand and/or walk for about 6 hours in
an 8 hour workday, and sit for 6 hours in an 8 hour workday and could engage in
unlimited push/pull activity, but could only occasionally climb stairs, balance and stoop

and could not climb ladders or scaffolds, kneel, crouch or crawl and he needed to avoid
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exposure to extreme cold temperatures as well as hazardous machinery arettauprot
heights. In making this RFC determination, the Court finds that the ALJ adequately
considered each of seven strength demands identified in the regulations.

Plaintiff claimsthat he suffers from significant pain, andntendsthat the ALJ
failed to consider how this pain affects his ability to sit, stand and stay in onemosit
However, the regulations explain that "symptoms, including pain, are not intrinsically
exertional or norexertional." Id. Instead, "[symptoms often affect the capacity to
perform one of the seven strength demandkil’ Therefore, Plaintiff appears to be
arguing that the ALJ failed to properly consider his complaints about pain.Caim
considerghis argument in Section 5 below.

4. The ALJ properly evaluated the side effects of Plaintiff's medications

Plaintiff alsocontendghat the ALJ did not properly consider thiele effectsof
his prescriptiormedication It is unclear whether Plaintiff is arguing that the ALJ did not
properly consider Plaintiff's complaints about thide effects of his medicaton, or
whether the ALJ failed to consider the medical records with regard wdbeffectsof
his medication. Plaintiff points out that he testified that he takes Roxicodone, Oxycontin
and Ambien on a daily basis, and that these drugs make him "redexedrowsy."
However, Plaintiff also states th@t. Coplinreported these side effedtshis treatment
notes, in his 2006 Report to Hartford Life Insurance Company and in his January 2009
RFC AssessmentThe Court considers Plaintiff's argument that the ALJ did not properly
consider his complaints about the side effects of his medication in Section 5 below.

To the extent that Plaintifirguesthat the ALJ failed tgroperly consider the

objective medicalevidence with regard tthe side effects oPlaintiff's prescription
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medication, the Court notes ttiae medical recorado not support the fact thBtaintiff's
medication causetim problems. The Court finds no support for Plaintiff's statement
that Dr. Coplin reported these siddfects inany of his treatment notes, in hi2006
Report toHartford Life Insurance Comparoy in his January2009RFC Assessmentln

fact, Dr. Coplin'smedical report dated December 5, 2006, stated that Plaintiff was
"doing fairly well" on Valium and Vicodin. Accordingly, the Court finds that the ALJ
properly evaluated the medical evidence with regard to Plaintiff's medisat

5. The ALJ properly evaluated Plaintiff's subjective complaints

Plaintiff argues that the |A) failed to properly evaluates subjecive complaints
of pain. As discussed above, a claimant's "symptoms, such as pain, fatigue, shortness of
breath, weakness, or nervousness, will not be found to affect [his] ability to do basic work
activities unless medical signs or laboratory findings show that a medietdisndnable
impairment(s) is present.” 20 C.F.R. 8§ 404.1529Q9R 967; seeHartranft v. Apfe|
181 F.3d 358, 362 (3d Cir. 1999) (rejecting claimant's argument that the ALJ failed to
consider his subjective symptoms when the ALJ made findings that his subjective
symptoms were inconsistent with objective medical evidence anddimeant's hearing
testimony). Oncean underlying physical impairment has been shogAtLJ mustnext
evaluate he intensity and persistence tfe claimant'ssymptoms so that the ALJ can
determine how those symptonimsit his capacity for work.20 C.F.R. § 404.152§)(1);
SSR 967. In evaluating the intensity and persistence of tlsyseptomsan ALJ should
considerall of the available evidence, including the claimant'®dical history, the
medicalsigns and laboratorfindings, and statements from the claimant,thesting or

nontreating source, or other personsd. When an individual'salleged symptoms
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sugget a greater level of severity of impairment than can be supported bijduotive
medical evidence alongn ALJ should consider the following factors to assess the
credibility of an individual's statements: (i) the extent of the claimant's dailyit &s;

(i) the location, duration, frequency, and intensitytlod symptoms; (iii) precipitating
and aggravating factors; (iv) the type, dosage, effectiveness, and side effeots of a
medication; (v) treatment other than medication for the symptoms; (@a$umes used to
relieve pain or other symptoms; and (vii) other factors concerning fuatliamtations

and restrictions due to pain or other symptoms. 20 C.F.R. 8§ 40{c)&)9SSR 967/.

In this case, the ALJ determined that Plaintiff had a megiadditerminable
impairment that could reasonably be expected to cause the alleged symptomserHowev
the ALJ found that Plaintiff's statements concerning the intensity, teenses and
limiting effects of those symptoms were not credible to the extentwhey inconsistent
with the ALJ's RFC determinationThe ALJ found that Plaintiff has some subjective
limitations, but not of the intensity, frequency or duration alleged. Overall, the ALJ
found that Plaintiff's statements concerning the intensity, giersie and limiting effects
of his symptoms appeared exaggerated compared to the objective medical avideace
record and were inconsistent with the much higher level of daily activities tedica

First, Plaintiff contendsthat the ALJ did noadequately consideghe regulatory
factors required in evaluating subjectivecomplaints of pain. The ALJ considered
Plaintiff's daily activitiesin detail He noted that Plaintiff does the cleaning, laundry,
household repairsroning, mowng and cleans the car. Plaintiff prepares all the meals
for his family; helps the children with their homework; plays catcfootballwith them

and enjoys fishing and watching movies. Plaintiff also feeds the famdy'fish and
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cleans the 55 gallon fish tank ey&r weeks. The ALJfound that these daily activities
were inconsistent with Plaintiff's statements concerning the intensity, pecsiséad
limiting effects of his symptoms. The ALJ also considetbe type, dosage,
effectivenessand side effects oPlaintiff's medication Plaintff testified that he takes
Roxycodone as neede@xycontinthree times daily and Ambien to go to sleep at night.
The ALJ noted that Plaintiff complained abdlbe Oxycontin making him feel drowsy.
However, the ALJ alspointed outthat the Healthsouth records indicated that Plaintiff
had been able to stop taking pain medication and that he experienced nonpain
December 5, 2007, December 27, 2007, and January 4, 2008. FihallALJ
consideredthe effect oftreatment otherthan medication forPlaintiff's symptoms
Plaintiff's physical therapy treatment notes show that Plaintiff initially regditat his
pain was a 7 out of 10 and that he lafficulty with balance and gait after receiving a
new prosthetic unit.However, subsequent treatments from Healthsouth showed that, by
November of 2007, Plaintiff's balancenproved dramatically andthat his lower
extremity muscle strengtilad also improvedIn addition, in January of 2009, Dr. Coplin
reported that Plainfifhad a good response to pain management.

Although the ALJ did not consider the othexgulatoryfactors when evaluating
Plaintiff's subjective complaintef pain the Court notes that Plaintiff fails tdentify
how any of them areelevantin this case The recorddoes notrevealany factors that
precipitateor aggravatePlaintiff's symptomsthat were not taken into account, any other
measures used to relieve painanyother factors concerning functional limitations and

restrictions due to his pain.Therefore, the Court finds thahe ALJ followed the
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mandated procedures for evaluating Plaintiff's paad his decision was supported by
substantial evidence.

Plaintiff also contends that the ALJ's credibility determination concerning
Plaintiff's subgctive complaintswas not based on substantial evidencé.an ALJ
concludes that testimony is not credibtbat ALJ must indicate the basis for that
conclusion in his decisionCotter v. Harris,642 F.2d 700, 70506 (3d Cir. 1981). An
ALJ is not obliged to accept the credibility of subjective evidence without question.
Marcus v. Califano615 F.2d 23, 27 (2d Cir1979). An ALJ hasthe discretion to
evaluate the credibility of a claimant and to arrive at an independent judgment iof light
medial findings and other evidence regarding the true extent of the pain alleged by the
claimant." Brown v. Schweikef62 F.Supp. 284, 287 (E.D.PE83) quotingBolton v.
Secretary of HHS504 F.Supp. 288 (E.D.N.Y.1980)).

In this casethe ALJ found thafPlaintiff's statements concerning the intensity,
persistence and limiting effects of his symptoms appeared exaggeratpdredrto the
objective medical evidence in the record and were inconsistent with the much higher
level of daily activities indicated.The ALJ made specific findings with respect to his
decision to partially discredit Plaintiff's statements regarding his impairmentthaind
impact on his ability to work. For example, the ALJ pointed out that, althoughifPlaint
testified that he wa# constant pain, treatment notes from Healthsouth indicate that
Plaintiff reported no pain on December 5, 2007, December 27, 2007, and January 4,
2007, or anytime thereafter. In addition, the ALJ noted that, even though Plaintiff
testifiedin 2009that ke couldnot sit for more than 2 hours, stand for a total of 3 hours

out of an 8 hour workday and walk for no more than 1 city blockCplin stated that
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Plaintiff was not under any restrictions with regard to work or daily activitidarch of

2007 ard Healthsouth treatment notes from November 2007 show that Plaintiff's balance
had dramatically improved and that his muscle strength had incred$ed ALJ also
considered Plaintiff's substantial daily activities and found them inconsistdm his
claims. Based on the foregoing, the Court finds thatALJ's conclusion concerning
Plaintiff's credibility regarding the intensity, persistence and limiting eftdchis
impairment was reasonable andigported by substantial evidence.

The ALJalsofound that certain discrepancies in the record raised general doubt
as to the overall credilty of Plaintiff's testimony. Again,he ALJ made specific
findings with respect to his decision to partially discrétldintiff's general credibility
Plaintiff testified that hehad worked parttime at WalMart for about 6 months in 2005
and that the monies posted on his earnings record for 2004, 2005 and 2006 from WalMart
were from worker's compensation payments, not actual earnings. The ALJ noted,
however, thathis testimony was in direct conflict witheatmentotes from Dr. Coplin,
which indicated that Plaintiff worked at WalMahrough December 200&nd Plaintiffs
detailed earnings statementshich show that Plaintiff began working at WalMart in
2003 andhat his earnings from Walddt in 2004, 200&nd 2006 were actual earnings,
not worker's compensation earning8ased on the foregoing, the Court finds ttred
ALJ's conclusion concerningPlaintiff's overall credibility was reasonable and is
supported bgubstantial evidence.

6. Substantial evidence supports the ALJ's determinatiorPihattiff's back
pain was not severe

Plaintiff argues that the ALJ improperly determined that Plaintiff's bagkvpas

nota severe medical impairmen§pecifically, Plaintiff complainsthat the ALJ failed to
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explainwhy Plaintiff's back pain was not severe. Plaintiff points out that the ALJ did not
discuss how Plaintiff's back pain impacted his ability to sit, his ability to statdia
ability to stay in one posdn for a long period of time.

As stated above, at step two of the fastep sequential inquirythe ALJ
determines whether the claimant has a medically severe impairment or combaofatio
impairments. SeeBowen v. Yuckerd82 U.S. 137, 14@1 (1987). "According to the
Commissionés regulations'an impairment is not severe if it does not significantly limit
[the claimans] physical ability to do basic work activitie§ Newell v. Commissioner of
Social Security347 F.3d 541, 54@d Cir. 2003)(quoting Smolen v. Chatei80 F.3d
1273, 1290 (9th Cir1996)).See als®?0 C.F.R. § 404.1520(c)Basic work activities are
"the abilities and aptitudes necessary to do most jobs" and include: walking, standing,
sitting, lifting, pushing, pulling, reaching, carryirapd handling seeing, hearing and
speaking; understanding, carrying out and remembering simple instructions; using
judgment; responding to supervision;workers and usual work situations; and dealing
with changes in a routine work setting. 20 C.F.R. § 404.1521(b).

"The steptwo inquiry is ade minimisscreening device to dispose of groundless
claims" Newell, 347 F.3d at 546. Thus, Ta]n impairment or combination of
impairments can be founthot severeonly if the evidence establishes sight
abnormality or a combination of slight abnormalities which Hagenore than a minimal
effect on an individu& ability to work’" 1d. "If the evidence presented by the claimant
presents more than'slight abnormality,the steptwo requirement oseveréis met, and

the sequential evaluation process should continlee.at 54647 (citing Smolen80 F.3d
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at 1290). Reasonable doubts at the step two stage must be resolved in favor of the
claimant. Id. at 547.

The Court finds that the ALJdetermination that Plaintiff's back pain wast a
severe medical impairmeist supported by substantial evidence. Plaistiffiv backpain
was first mentioned by Dr. Coplin in May of 20061 August of2007, Dr Coplin roted
that Plaintiffcomplained ofevere lower back pain and made an initial determination that
Plaintiff suffered from either a lumbar sprain or a herniated dis&.recommended that
Plaintiff may want to have an MRI scan of his lumbar spine to rule out a leelmiestk.
Since that time, the medical recardntains nabjective medical evidence supporting a
claim of back pain. There is no record of an MRI having been perféroredny
complaints about back pain after August of 2007. Accordingly, the Court finds that
substantial evience suppostthe ALJ's determination that Plaintiff's back pain did not
impact his ability to perform basic work functions

V. CONCL USION

For the foregoing reasons, the Court concludes that substantial evidence supports
the ALJ's fatual findings and thus affirms the Commissioner's final decision denying

benefits for Plaintiff. An appropriate order follows.

Dated:August 31, 2011

s/ Joel A. Pisano
JOEL A. PISANO U.S.D.J.

2 Plaintiff claims that an MRI confirmed the existence of a herniated diBtaintiff's lower back.

However, the Court was unable to locate MRI results in the administratord.
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