GIANFRESCO v. LOCAL 594, OF THE LABORERES INTERNATIONAL UNION OF NORTH AMERICA et al
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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

AnthonyGIANFRANCESCQ
Plaintiff, Civ. No. 10-6553
V.

LABORERS INTERNATIONAL UNION OF OPINION
NORTH AMERICA LOCAL 594 et al,

Defendans.

THOMPSON, U.S.D.J.

l. INTRODUCTION

This matter has come before the Court upon the Motion for Summary Judgment filed by
Defendarg John Adamé'Adams”), Patrick Byrn€“Byrne”), Jose Colon (“Colon?})Eastern
Regional Office of the Laborers Internationali€imof North Americg“Eastern Regional
Office”), Laborers International Union of North America Local 594 (“Local 5948w Jersey
Building Construction Laborers District Coun€iN.J. District Council”), and Raymond Pocino
(“Pocino”) (collectively, “Defendants”) (Docket Entry No. 37 Plaintiff Anthony
Gianfrancescd” Gianfrancesct) opposes the motion. (Docket Entry No. 39). The Court has
decided the matter upon consideration of the parties’ written submissions and wiethout or
argument, pursuant to Fexdl Rule ofCivil Procedure 78(b). For the reasons given below,
DefendantsMotion for SummaryJudgment igranted

II. BACKGROUND

This case concerridefendantstermination ofGianfrancescoa union employee who
participated ircertain financiahudits andhenreportedallegedillegalitiesthat hediscovered
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Gianfrancesc@ontendshathe wagermirated inretaliationfor reportingthese illegalitiesn
violation of theNew Jerseyonscientious Employee Protection Act (“CEPA").
A. The Parties

Theallegations contained in the complaiotus on Gianfrancesco’s employment with
the Laborers’ International Union of North America (“LIUNA”"), a labor uniathvits
headquarters in Washington, D.C. (Compl., Docket Entry No. 1, Attgtier8inafter,
“Compl.”) at § 5). Local 594 is a local branch of LIUNA that is located in East Brunswick, New
Jersey. I@. at f 1-2). At all times relevant to this casBjanfrancesco was a member of Local
594. (d. at § 8). The N.J. District Council is comprised of union members from sevaval Ne
Jersey unions, including Local 594d.(at  3). Beforethe formation otheN.J. District
Council in August 2009nembers ot.ocal 594 verepart of theCentral New JerseBuilding
Laborers District Count(*CNJBLDC”). (Id. at ] 3-4). Finally, the Eastern Regional Office
exercises authority over both the N.J. District Council and Local 53de id at 1 7, 10).

The remaining defendants were emplopgd IUNA. Pocino and Byrne worked at the
Eastern Regional Office as Vice President and Assistant Regional Managectivesdy.
(Def.’s Statement of Uncontested Material Facts, Docket Entry No. 3thABéereinafter,
“Statement of Facts™at  5) According to Ganfrancesco, Adamasas the Business Manager
and District Council Delegate for Local 59¢Compl. at § 14), and Colon was Business Manager
of the N.J. District Council. Id. at 16).

Gianfrancesco waalsoemployedoy LIUNA. (SeeStatement of Factst { 3. During
his tenure at LIUNA, he held positions at both the local union level and the district deuatil

(Id.). According to Gianfrancesco, lserved a®resident and District Council Delegate of Local

! Unless otherwise noted, a citation in this opinioB#&dendantsStatement obncontestediaterial
Facts indicates that the cited fact hashbedmitted by Gianfrancesco
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594 from approximately 2000 to 2009. (Compl. at § 17). From 2007 until sometime in 2009, he
also served as Presidentto€ CNJBLDC. (d.). Finally, from mid2009 unil August 2009,
Gianfrancesco served as Secretary Treasurer and Field Represesftdie N.J. District
Council. (d.).
B. Auditsof the CNJBLDG Local 594

In or around 2008jnancialaudits of the CNJBLDC and Local 594 were conducted.
(SeeStatement of Facts §f 42, 48). Regarding the audit of the CNJBLDC, Gianfrancesco
cooperated fully in the auditd( at { 45), which, according to Gianfrancesco, revealed
“numerous wrongdoings and illegalities.” (Compl. at § 2&t thetime of the audit,
Gianfrancescavas Secretary Treasurer of the CNJBLDIMDich required him toversee the
organization’s finances. (&emenbf Factsat f 42-43. As describedn the “Uniform District
Council Constitution of the Laborers International Union of North America,” thedatithe
Secretary Treasurer include:

submit[ting] the books to the auditors of the district council for inspection once aryear

to a certified public accountant for the purpose of auditing the financial reafoittks

district council and to the general president or a deputy or representative egpbyitie

general president for such purpose when requested.
(Id. at  44see alsdGianfrancesco Dep., Docket Entry No. 37, Attach. 7 at 60:1-61:24).

Gianfrancesco’s role in the audit of Local 584s limited As President of Local 594eh
waspresent during the audit ahdldan initial conversation with theuditor. (Statement of
Facts at 1 48-49). Al parties agree that he cooperated fully with the audit in performance of th
duties of his position.Id. at { 48).

C. Credit Card Usage & Vacation Pay of Ralph Gianfrancesco

Gianfrancesco’s brother, Ralph Gianfrance&alph”), was Vice President of Local

594 as well as Business Manager of the CNJBLDC. (Compl. gt JA2¢ording to



Gianfrancesco, a number of the illegalities and wrongddimgeame to lighas a resulof the
financial audits involved Ralph.d at I 26).In particular,Ralph allegedly used a union credit
cardto make personal purchases and failed to relinquish the card upon retiring. (Stateme
Facts at § 23-25, 46). Additionally, Ralph was awarded payfifer weeks ofunused vacation
time upon his retirement.ld. at { 46).Gianfrancesco objectdad Ralph’s use of the union credit
card as well as his receipt phymentor the unused vacation timeld(at ff 20, 23-25, 46).

At thetime, Gianfrancescowasserving asSecretary Treasuref the CNJBLDC. Id. at
1 42). As previously discussed, the Secretary Treasurer is responsdblerggeinghe
CNJBLDCs finances, which includes making out checks to pay bills and reporting improper
payments to superiorsld( at I 43).All parties agree that Gianfrancesco was acting in
accordance with his duties as Secretary Treasurer of the CNJBLDC in rgploetilegedly
improper payments.ld. at 147).

D. Non-Union Employees at New York Times Site

In August 2009, Gianfrancesco went to a job site in Edison, New Jersey, known as the
New York Times job siteanddiscoveredvorkers that he did not recognizdd. (at33).
According to Gianfrancesco, the workers were non-union and undocumented. (Compl. at { 40).
Gianfrancesco reported the presence dddlrkers to Byrne and Colon. té@ement of Facts
at 11 3536).

At the time,Gianfrancescavas employed as Field Representative foiNhk District
Council. (d. at § 38).Field representatives visit work sites where there are union contractors
and ensure that union members are working on those didesit { 39). Thé&\.J. District

Council Policy and Procedures Manual explains that the duties of Field Reptess include



“policing the jurisdiction . . . collecting delinquent benefit fund contributions, and esgineg
the interests of the District Council.’ld( at § 40).
E. Termination
On November 4, 2009, Gianfrancesco was terminatedat(8). Defendants allege
that he was terminated due to a “deepening economic slump” that resulted in ®lbstseats
for the union and a need to reduce the workforte. af 11 5254). They contend that
Gianfrancesco was identified for termination because he was an “underpegfoemployee.
(Id. at 9 62).Plaintiff argues that he was terminated in retaliation for acting as a wihiistler
when he (1) cooperated with the audit of @¢JBLDC as its Secretary Treasuasmdthe audit
of Local 594 as its Presiderf®) challenged the decision to pay Ralph for five weeks unused
vacation time; (3) challenged Ralpluse of a union credit cafdr personal purchaseand (4)
reported the msence of noanion and undocumented workers at the New York Times job site.
(Compl.at 1 33-34, 40-41, 44, 55).
F. Procedural Background
On October 28, 2010, Gianfrancedited a civil action against Defendants in the
Superior Court of New Jerséyr violating CEPA (Seedd.). The case was subsequently
removed to federal courndecember 14, 2010S¢ed.). Defendantsnovedfor summary
judgment on October 5, 2012. (Docket Entry No. 37).

. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if the record shows “that there is nangessue as to
any material fact and that the movant is entitled to judgment as a matter’oHeav R. Civ. P.
56(c); Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). In deciding a motion for summary

judgment, a district court considers the facts drawn from “the pleadings, tbeatisand



disclosure materials, and any affidavits” and must “view the inferences talwa ttom the
underlying facts in the light most favorable to the party opposing the motion.” Fed:.R. Ci
56(c); Curley v. Klem298 F.3d 271, 276-77 (3d Cir. 2002) (internal quotations omitted). In
resolving a motion for summary judgment, the Court must determine “whether dea&vi
presents a sufficient disagreement to require submission to a jury or whetlser one-sided
that one party must prevail as a mattelaof.” Anderson v. Liberty Lobby#77 U.S. 242, 251-
52 (1986). More precisely, summary judgment should be granted if the evidencklavaila
would not support a jury verdict in favor of the nonmoving paltly.at 24849. The Court must
grant summary juginent against any party “who fails to make a showing sufficient to establish
the existence of an element essential to that party’s case, and on which thatlpaetyr the
burden of proof at trial."Celotex 477 U.S. at 322. Properly appli€tljle 56will “isolate and
dispose of factually unsupported claims or defenses” before those issue® ¢oabeltd. at
323-24.
IV. ANALYSIS

Gianfrancescdrings this unlawful terminatiodlaim against Defendaspursuant to the
New Jerseyonscientious Employee Protection Act (“CEPAX)J.S.A. 34:19-1, et. seEPA
was enacted to “protect and encourage employees to report illegal or unethicaheerkpl
activities and to discourage public and private sector employers from engaginghiconduct.”
Abbamont v. Piscataway Twp. Bd. of EQd&8 N.J. 405, 431 (129. This whistleblower
statute reflects New Jersey’s “deep[] commit[ment] to the principle that aloysmp right to
discharge an employee carries a correlative duty to protect his freedomine tieglerform an
act that would constitute a violatiaf a clear mandate of public policyD’Agostino v. Johnson

& Johnson, Inc.225 N.J. Super. 250, 265 (N.J. Super. Ct. App. Div. 1988).
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To establish a prima facie caseder CEPAa plaintiff must demonstrate that:

(1) he or she reasonably believed that his or her employer’s conduct was vieitditang

a law, rule, or regulation promulgated pursuant to law, or a clear mandate of public

policy; (2) he or she performed a ‘whistle-blowing’ activity described.th®A. 34:19-

3c; (3) an adverse employmextdtion was taken against him or her; and (4) a causal

connection exists between the whidtlewing activity and the adverse employment

action.
Dzwonar v. McDeviftl77 N.J. 451, 462 (N.J. 2003).

Defendants argue that they are entitled to summary judgment becaGsenftancesco
did notengage irprotected whistle-blowing activity because his actions were part of his job
duties; (2) Gianfrancesco failed to identify a statute, regulation, rule otgdiicy that
Defendants’ conduct violated; (3) there was no evidence of a causal conneatieerbet
Gianfrancesco’s alleged whisttdgowing activities and his termination; and (4) Gianfrancesco
was terminated for the legitimate reasons of finan@akssity and poor job performandkfter
reviewing the factual record in this case, the Court has determinddetfeatdants are entitled to
summary judgment because Gianfrancesco did not engage in protected whistherblctivity.
Thus, the Court finds it is not necessary to consider Defendants’ remaining atgume

A. Whistleblowing Activities

Defendantontendthat Gianfrancesco has failedpmve the second element of a CEPA
claim— that he engaged in whistidewing activity. (SeeDefs.’ Br., Docket Entry No. 37,
Attach. 3). Specifically, Defendants argue thas whistle-blowing activities fall within the job
duties of the positions he held and, therefore, do not constitute wilsilerg activities
protected by CEPA.Seed. at 1015).

A number of cous have found a “job duty exception” to CEP&ee, e.gKerrigan v.

Otsuka Am. Pharm., IndNo. 12-4346, 2012 WL 5380663 (E.D. Pa. Nov. 1, 2012youn v.

Mooney No. A-1154-10T3, 2012 WL 5273855 (N.J. Super. A.D. Oct. 26, 2@Mies v. Big



M, Inc,, No. L-1254-08, 2011 WL 780889 (N.J. Super. A.D. Mar. 8, 20k}, denied 208
N.J. 336 (2011)White v. Starbucks CorgNo. L-2422-08, 2011 WL 6111882 (N.J. Super. A.D.
Dec. 9, 2011)Richardson v. Deborah Heart & Lung Centdlo. A-4611-08T2 at 17-18 (N.J.
Super. Ct. App. Div. July 28, 201@grt. denied205 N.J. 100 (2011Nlassarano v. New Jersey
Transit 400 N.J. Super. 474 (N.J. Super. Ct. App. Div. Jan. 30, 2008). For exam{}erigan
v. OtsukaAm. Pharm., Ing¢.the plaintiff reported to his superior an article that used information
from apanelsponsored by the employetthout making proper disclosures. 2012 WL 5380663,
at *1. Noting that company policy “requires employees to report any known compliance
violations to their supervisors,” thewrt dismissed the CEPA claim, explaining that “a plaintiff
cannot establish that he engaged in a ClBRAected act when the plaintiff's actiofadl within
the plaintiff's job duties.”ld. at *2-3.

Furthermore, this very Court recognized the job duty exceptibtealis v.Frito-Lay,
Inc., No. 08-1371, 2012 WL 2951758, at *5 (D.N.J. July 2, 20B¥hough summary judgment
was ultimatéy granted on other grounds, this Cawtognizedhat”New Jersey courts have
held that where a plaintiff is simply performing his own job duties, that is notlerbiswing
under the CEPA."d.

In responseGianfrancescargues that there is nestabli®iedjob duty exception(Pl.’s
Br., Docket Entry No. 39 at 15-27). To advance this argun@atfrancescaorrectlypoints
out that the discussion of the job duty exceptioklassaranov. New Jersey Transits dicta.
400 N.J. Super. at 490-91n that case, the plaintiff, a security operations manager for New
Jersey Transit, reportedatblueprints of the loading doakere discarded in an unsecure
manner Id. at 479-80. Ultimately, the court concluded that the plaintiff had not establisted th

discarding the documents in that way violated law or public policya#ivched summary



judgment on thabasis Id. at 488-90.The court explaingchoweverthat “[e]venif we were to
find the disposal of the documents violated public policy, plaintiff's reporting the distazos
Watson did not make her a whistle-blower under the statide 4t 491. “[T]he plaintiff was
merely doing her job as the security operations manager by reporting herdiadoher
opinion . .. .”Id. Thus, Gianfrancesco is correct that the discussion of the job duty exception in
Massaranas nd bindingprecedent

Gianfrancescohencites to three casé@s which aplaintiff's CEPA claimwasnot
dismissed despite the fact that the whisll@ving activity fell within the duties of the
employeés job. SeeAbbamont v. Piscataway Twp. Bd. of Ed6&0 A.2d 958 (N.J. 1994);
Hallanan v. Twp. Of Fairfield Bd. of EdudNo. L-379-08, 2012 WL 1520822 (N.J. Super. Ct.
App. Div. 2012);Hernandez v. Montville Twp. Bd. of EAU808 A.2d 128 (N.J. Super. Ct. App.
Div. 2002),aff'd, 843 A.2d 1091 (N.J. 2004)ianfrancescarrges the court to follothese
cases rather thahea unpublished opinior@ted by Defendants

The Court is unpersuaded, howevbat the cases Gianfrancesco cites support a
conclusion that there is no job duty exception to CEP#st, the cases he cites do not discuss
the job duty exception at all. For exampleAltbamonta nontenured industrial arts teacher
wasnot rehired after he reported the poor health and safety conditions in the scmebéis
shop, including hazards on a safety inspection checklist that he was required to coir§8ete
N.J. at 410-11, 413. e Gianfrancesco focuses on the fact tiat Supreme Court did not
reverse the juryerdict for the plaintifieven though the activity in question waguablywithin
his job duties, the Supreme Court never actually discussed the job duty exception.

Similarly, inHernandezandHallanan the plaintif§ whistle-blowing activities were

arguably tasks they were required to perform as employees, yet theidawot dpply the job



duty exception.Hernandez354 N.J. Supent469-71 & custodianasked with assuming
responsibility for the general safety of the buildgs terminated afteaeportingcertain safety
issues)Hallanan 2012 WL 1520822at*4-7 (a school officiakequired to report certain hiring
information as an affirmative action officesas terminated after pointing out possible non-
compliance).In both cases, however, the court was not predemt appeal with an issue
concerning the job duty exception and neither opinion discitsséserefore, Gianfrancesco has
not cited any case that holds there is no job duty exception.

FurthermoreDefendants’ casesre more recent, suggestitigit recognition of the job
duty exception ign emerging trendln fact, Gianfrancesco cites to only one unpublishage
Hallanan that waslecided after the job duty exception first emergedassaranan 2008. In
light of the numerous other unpublished cases that fe@egnizdthe job duty exceptiosince
Massarangthe Couris unpersuaded by Gianfrancesco’s argument that there is no job duty
exceptionand declines to follow his reasoning. Thushéne a plaintiff is simply performing his
own job duties, that is not whistle-blowing under the CEPMe&halis 2012 WL 2951758at
*5.

Here, it is undisputed that Gianfrancesco was performing his job d@iasfrancesco
makes no assertion to the contrary in his bregePl.’s Br., Docket Entry No. 39 at 15-27), and
the record is replete with admissidnsGianfrancesco that his alleged whidblewing activities
fell within his job duties.(See, e.g Statement of Facts at § 45 (“[W]hen Plaintiff cooperated
with the financial audit of the CNJBLDC he was performing his dutisga®tary treasurer to
the tullest extent possible.”); 1 47 (“In making these objections [to Ralph Gianf@wisaise of
his union credit card after retirement and receipt of payment for unused vaicaghrPlaintiff

was reporting alleged improper payments in accordance wittuhiess as secretary treasurer of
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the CNJBLDC.”);f 51 (“[W]hen Plaintiff cooperated with the financial audit of Local 594, he
was performing his duties as president of Local 594; Gianfrancesco Dep.}t BatkeNo. 37,
Attach.7 at 107:8-12).Therefore, as Gianfrancesco’s alleged whibttaving activities fall
within his job duties, he is not entitled to relief under CEPA.

V. CONCLUSION

For the foregoing reasons, Defendamstion for summary judgment granted An

appropriate order will follow.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

Date: Januaryl8, 2013
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