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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ELLSWORTH D. PATTERSON, JR. and :
KAREN PATTERSON, : Civil Action No. 10-6831(FLW)
INDIVIDUALLY & AS H/W :
Plaintiffs,
V. : OPINION

GLORY FOODS, INC. AND McCALL
FARMS, INC.,

Defendants.

WOLFSON, United States District Judge

Plaintiff Ellsworth David Patterson, Jr. (“Plaintiff” or “Patterson’g former
employee of Glory Foods, Inc:Glory Foods), filed this suit againsGlory Foodsand
McCall Farms, Inc., whichcompany merged with Glory Foods (collectively
“Defendants”) allegingthat hewas wrongfully terminatetbr being a “whistleblower” in
violation of New Jersey’s Conscientious Employee Protection(A2EPA’).% In the
present matterDefendard movefor summary judgmenon Plaintiff's CEPA claim
Upon reviewing the motion, this Courtfinds that: (1) Plaintiff was objectively

unreasonablen his belief that his employer'’business interactions were unlawful or

1 Ellsworth and Karen Patterson filed their initial Complaint on December 30,
2010, asserting the following counts: (1) wrongful termination, (1) violation of tees N
Jersey Conscientious Employee Act, and (lll) loss of consortium. Thereaftendaats
moved to dismiss Counts | and lll, and both plaintiffs consented to the dismissal.
Consequently, the Court dismissed Counts | and Il with prejudice on May 10, 2011.
Having dismissed Count lll, Karen Patterson no longer remains a named plaithif i
case and Count | is the only remaining cause of action.
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unethical; (2) Plaintiffs emails to the President of Glory Food&l not amountto
“blowing the whistle” within the definition of the CEPAand (3) Plaintiffhas not
establisked a causal connection between his alleged disclosure and his ultimate
termination. For these reasons, Defendantsiotion for summary judgments
GRANTED. Below is the Court’s determination.

. BACKGROUND ?

A. Plaintiff's Employment with Defendant Glory Foods, Inc.

Plaintiff was employed by Glory Foods, a consumer retail company that sells
vegetable products to supermarkets, as avilbArea Sales Managdrom October 2008
through March 12, 201(qDefendants’Fact Statement (“DFS”) 1, 4, 5); (Plaintiff's
Response to Defendants’ Fact Statement (“FR) 4, 5; Pl.’s Dep. 106:1385.) His job
responsibilities at Glory Foods included monitoring retail pggindeveloping
relationships with retailers, partnering with brokers to create selling gasteand
reporting sales activities and results. (D¥8; PR 6.) Plaintiff’'s immediate supervisor
was Lisa CIiff (“Cliff"), the former Vice President of Sales@bry Foods. (DFY 7; PR
1 7; Cliff Dep. 16:1725.) Plaintiff's relationship with Cliff became tenuous ovee
course of his tenure at Glory Food®FS1Y 8; PR 1 8.)

B. Underpayment by Wakefern

In early 2010, Plaintiff exchanged a series of emails with President of Glory
Foods,Jacqueline Neal (“Neal’)and CIiff regarding an accounting discrepancy of a
payment made by Wakefern, a client that Plaintiff managed. By way &ftoamnd,

before Plaintiff's emmyment Wakefern fded to pay Glory Foaoslfor certairproductst

2 The Court will only recount relevant facts necessary for the resolution of this
motion.



had received,resulting ina lossto Glory Foodsin an amount between $100,000 and
$200,000. PRl.’s Dep. 27:129:20.) This discrepancy occurred during the tenure of
SharonAnderson (“Anderson”), who was the previowséakefern acgunt manageat
Glory Foods (Id. at 29:2330:2, 31:215.) As a result of the discrepancy, Glory Foods
entered into a “handshake agreement with Wakefern” \blgaféakefern would provide
“free ads, waiv[e] new items and establis[h] an accrual progranrter ¢o pay back the
amount. [d. at 30:1116, 31:27.) This agreement was never memorialized in writing
because the broker for the Wakefern client had “improperly filled out paperwoil.” (
at 30:1516.) Nevertheless, the President of Glory Foodthattime, Barry Huff,
implemented the Accrual Programhich, according to Cliff, ended sometime in 2607
prior to Plaintiff's employment(Cliff. Dep. 33:14, 34:2-3, 38:1-2.)

Plaintiff has explained that dt¢ beginning of his employmehé was unawaref
the existence of the Accrual Program. Indeed, in late 2008 or early 2009, Plaint&é draf
a new contract withWVakefern without any provision of the Accribgram. (PI's Dep.
51:752:11, 53:922.) According to Plaintiff, he first became aware ofelAccrual
Program’s existence whefinderson informed hinof Wakefern’s underpaymenand the
subsequent agreemeat a trade function (Id. at 30:1116, 31:27.) Plaintiff further
explained thathrough meetings with Cliff and a broker for Wakefehe was made
awareof other information regarding the program, including that the underpayment was
in the amount ofipproximately$100,000° (Id. at 26:6-15.) Plaintiff “discovered”that
in 2009, the sales figureselating to Wakg&ern were down from the pxéous year, and

thus, hebelieved that this was due tioe discontinuation othe Accrual Programld. at

3 During his deposition, Allen testified that neither he nor Cliff knew how Plaintiff
reached “his 100 to $200,000 number.” (Allen’s Dep. at 30:25-31:3.)



45:215, 46:17.) ThereafterPlaintiff made an initial inquiry t&Vakefern brokersMike
and Cyndi’to determine whethethe programcould berenewed (SeeEmail dated
November 12, 2009.)Plaintiff later askedCliff about both the underpayment and the
Accrud Program (Cliff Dep. at 43:1925, 44:1.) CIiff informed Plaintiff that the
Program hadended prior to his employmentAt that time, Raintiff did not further
inquire about the Accrual Program and more importantly, he didchatacterizethis
apparent “discrepancy” as a result of unlawful conduct on the part of Glory £lood.

C. Plaintiff's Initial Communication with Neal

On the morning of February 24, 2010, Neaht an email to thenanagement
team including CIiff, informing themabout a “2010 Plans discussiamketing Around
the same timd\eal sehanemail to the Sales Teamwhich included Plaintiffrequesting
that each salespersomview his or herclients and provide “comments, questions, or
insight” that would be productive for the upcoming sales meeting.

Plaintiff responded to Neal on February 25, 204102:59 PM,writing, among
other things, regardinthe Wakefern clientthat “[w]e were running different programs
in FY 09 versus FY 10 that affected the current IRl number negatively. We have
programs in place to address any of these declifkeséxplained that the figures in 2009

were approximately “70,00@ases,” compared to “100,000 cases” in 2008 with the

4 Plaintiff also referenced a January 2010 meeting regarding the Wakefern client,
during which Dan Charna, one of the owners of Glory Foods and its Vice President of
Operations, told the room that Wakefern had “stolen $200,00@"'s Dep. 27:1113,
61:16419.) In attendance, among others, were Plaintiff, Allen, and new owners of Glory
Foods from McCall Farms. Id. at 61:514.) Plaintiff explains that this is another
incident upon which he based his suspicion of wrongful activity on the part of Glory
Foods. However, Plaintiff never pursued his suspicion with anyone at Glory Foads afte
this incident, nor does Plaintiff provide any explanation as to this comment.



“program” in place, for a difference of “30,000 cas&s¢d. at 47:417. He copied Cliff
on this email. Thereafter, at 3:01 PIgJiff immediately took issue with Plaintiff's
communication with Neal, ahto that end, ClifdirectedNeal not to send emails to Neal
without her approva.

Before Plaintiff hadresponded tdNeal’'s email, Cliff had emailed Plaintiff and
“Dino” a task at 2:00 PM with the subject line “Customers that need to be intrieadge
[pm] today.” Cliff had asked the two salespeople to “increaseligtezl] numbers for the
team.” (Seeemail dated February 25, 201@\fter Cliff saw Plaintiffs response to Neal,
she sent anoth@mail to Plaintiff at 4:16 PM, stating that the task geritim at 2:00 PM
was “extremely important” and “takes place over whatever [Plaintiff wasgfing on . . .

. (1d.) Plaintiff admits that he missed the deadline; however, he redisanke did not
see this email because it was not marked as high griantl because he was working on
the task from Neal(Pl.’s Dep. 165:5-166:9.)

D. Plaintiff’'s Final Email to Neal

Subsequentlyon February 26, 201@t 11:02 AM, Neal responded to Plaintiff,
asking him for “more information on Wakefern” regarding the “different vs Yago”
programs and what “specific programs” he had in place to address the declines. In his

response email to Nealated March 1, 201®laintiff explained that

5 Apparently, there is a dispute as to when the Accrual Program ended.
According to Plaintiff’s belief, the program ended sometimes in fiscal year 2009,
whereas Cliff stated that it ended in 2007. For the purpose of this motion, this
dispute is not material to the Court’s determination.

6 Defendants also point to a prior instance in August 2009, where Plaintiff had sent
Neal a direct email regarding an unrelated issue and was reprimanded fbyvkif
wrote in an email to Plaintiff: “YOU NEED TO STOP SEMNN things to Jacqui
without talking to me first!” DFJ] 21.



“[tlhere was an accrual program in place at Wakefern prior to my arrivalketo t
commny. This program was set up to recoup the $AMMO00 over payment
[sic] to Wakefern. The affect [sic] of the accrual program resulted in a positiv
growth of 41% in sales in 2008. However, the accrual program was not run in
2009 which resulted in a dease of IRl numbers. Additionally, the price increase
affected volume in 2009.”
Plaintiff also explained the programs he had implemented to address the declines.
Importantly, howeverPlaintiff did not raise any issues regarding the alleged “scheme”
involving the Accrual Program with Neal or Cliff aftezceivingboth of Neal’s emails
dated February 24, 2010 or February 26, 2010.
E. Plaintiff’'s Discharge
After Plaintiff addressed the accounting issue concerning the Accrogiamto
Neal multiple events occurredwhich ledto Plaintiff's ultimate discharge. First, Cliff
sent an email to Plaintiff andryon Allen, a subordinate of Cliffasking Allen to discuss
with Plaintiff his insubordinate conduct. According to Plaintélen called him to
inquire as to why Plaintiffaisedthe Accrual Progranwith Neal without first informing
Cliff and advised hinto report to Cliff sothat Plaintiff would be instructed on how
properly respond to superioi®l.’s Dep. 59:2660:1) In his own words, Platiff claims
that Allen hadtold him to “immediately cease any communications with the company
concerning the accoung discrepancy with Wakefern.'Id, at 57:2358:5.) However,
according toAllen, he merely gavePlaintiff guidance regarding respect tbe chain of
command andbr communicating “incorrect information.” (Allen Dep. 29:7-11.)
Plaintiff claims that on March 12, 2010, Neal and Cliff held a pblene
conference with him, wherei€liff informed Plaintiff that “[d]ue to the recent merger

with McCall Farms [Plaintiff's] job [was] being terminated . . .”. (Plaintiff's

Memorandum of Record dated May 5, 2010, p. Agcording to Plaintiff,Neal then



stated that Plaintiff's termination was not due to sales performance isstiesthieu due
to apersonality conflict with CIiff, with whom “there had been several incidents and
[Plaintiff] missed an important deadline to turn in sales numbers estinfat¢k’)
Moreover,Neal noted that Plaintiff had not taken responsibility for the missed deadlin
or apologized for the incident. In responB&intiff respondedhat he was unaware of
such a personality conflict, as he had never discussed any issues witPCIgfDep.
69:2021, 70:56.) However, Plaintiff revealed that Hed been concerned about their
relationship because “she did not listen to any ideas or suggestion that waswnhher
(Id. at 70:13-15. Ultimately, Plaintiff was terminated on March 12, 2010.

Defendant now moves f@ummary judgment on PlaintiffGEPA claim, the only
remaining claim in the Complaint.
Il. STANDARD OF REVIEW

A moving party is entitled to judgment as a matter of law where there is no
genuine issue as to any material f&geFED R. CIV. P 56(c) Brooks v. Kyler04
F.3d 102, 105 n. 5 (3d Cir.200@jiting FED R. CIV. P. 56&); Celotex Corp. V.
Catrett,477 U.S. 317, 323 (1986)0rson, Inc. v. Miramax Film Corp79 F.3d 1358,
1366 (3d Cir.1996). The burden of demonstrating the absence of a genuine issue of
material fact falls orthe moving partySeeTaylor v. Phoenixville Sch. Disi84 F.3d
296, 305 (3d Cir.199%itations omitted). Once the moving party has satisfied this initial
burden, the opposing party must identify “specific facts which demonstrate that ther

exists a gemine issue for trial. Orson,79 F.3d at 1366.

7 Plaintiff asserts that the missed deadline referenced in the conferentteeviask
assigned by CIiff in the email, dated February 25, 2010, with the subject line “Customer
that need to be increased by 4 today.” (Pl.’s Dep. at 71:10-13.)



Not every issue of fact will be sufficient to defeat a motion for summary judgment;
issues of fact are genuine “if the evidence is such that a reasonable jury couldareturn
verdict for the nonmoving partyAnderson v. Liberty Lobby, Inel77 U.S. 242, 248
(1986) Further, the nonmoving party cannot rest upon mere allegations; he must present
actual evidence that creates a genuine issue of materiaSésEtED R. CIV. P
56(e);Andersond77 U.S. at 24%citing First Nat'| Bank v. Cities Serv. C891 U.S.

253, 290(1968). In conducting a review of the facts, the maoving party is entitled to
all reasonable inferences and the record is construed in the light most favorddae to t
party.SeePollock v. American Tel. & Tel. Long Liné94 F.2d 860, 864 (3d Cir.1986)
Accordingly, it is not the Court's role to make findings of fact, but to analyz&atte
presented and determine if a reasonable jury could return a verdict for the nonmoving
party.SeeBrooks,204 F.3d at 105 n. fiting Anderson477 U.S. at 249Big Apple
BMW v. BMW of N. Am., In®@74 F.2d 1358, 1363 (3d Cir.1992).
1. ANALYSIS

Plaintiff allegesthat Glory Foods terminated him for reporting @ecounting
discrepancyelating toWakefern, whichwasthe result of an illegakick-back scheme
(Pl’s Compl.q 52) Onthis motion, Defendartarguethat Plaintiff has not established a
prima facie case under CEPA or met his burden of rebutting Defeadanoffered
reason for his termination. Tl@ourt agrees.

CEPAwas enacted “to protect and encourage employees to report illegal or
unethical workplace activities and to discourage public and private sector eagploye

from engaging” in such activitAbbamont,. Piscataway Tp. Bd. Of Edu&38 N.J. 405,



431 (1994)see alsdBarratt v. Cushman & Wakefield44 N.J. 120, 1271996);Higgins
v. Pascack Valley Hospital58 N.J. 404, 417 (1999).
Like New Jersy's Law Against DiscriminatioifGEPA reflects a “reaffirmation of
[New Jersey's] repugnance to an employer's retaliation against an emplbgehas
done nothing more than assert statutory rights and protections and a recognition by the
Legislature of a preexisting comnuaw tort cause of action for such retaliatory
discharge”Lally v. Copygraphicsg5 N.J. 668, 6781981) Indeed, New Jersey has
consistently advanced a strong public policy against work place discrimination and
promotes liberal construction of statutes and policies to further the isngedls of all
antidiscrimination work place protective legislation. “In enacting the NJLAB, New
Jersey Legislature expressed a strong public policy in protecting thés Sestielents
against the practice of discrimination, which as the Legislataotared, ‘threatens not
only the rights and proper privileges of the inhabitants of this state, but menaces the
institutions and foundations of a free democratic staB2¢ Finding and Declaration of
LegislatureN.J.S.A.10:5-3.
CEPAprovides, in relevant part, that:
[a]n employer shall not take any retaliatory action against an employee because
the employee does any of the following: a. Discloses, or threatens tcsdistla
supervisor or to a public body an activity, policy or practice of the employer ...
that the employee reasonably believes: (1) is in violation of a law, or a rule or
regulation promulgated pursuant to law ... (2) is fraudulent or criminal ... or c.
Objects to or refuses to participate in any activity, policy or practicenwhie
employee reasonably believes: (1) is in violation of a law, or a rule or regulati
promulgated pursuant to law [;] ... (2) is fraudulent or criminal; or (3) is
incompatible with a clear mandate of public policy concerning the public health,

safety or welfar®r protection of the environment.

N.J.S.A. 34:19-3.



To succeed on @EPAclaim, a plaintiff must prove four elements: (1) that the
plaintiff reasonably believed that employer's conduct violated a law or reguilg) that
the plaintiff performed“whistle-blowing activity” as defined ICEPA (3) that an
adverse employment action has been taken against him or her; and (4) that tlee whis
blowing activity caused such adverse employment acHeaKolb, 320 N.J.Super. at
476;Dzwonar, 177 N.J. at462 At baseCEPAcovers employee complaints about
activities the employee reasonably believes are: (i) in violation of spetatigtes or
regulation; (ii) fraudulent or criminal; or (iii) incompatible with policies concerning
public health, safety or welfare or the protection of the environrBeeEstate of
Roach,164 N.J. at 610. ImportantlyCEPAdoes not require that the activity complained
of ... be an actual violation of a law or regulation, only that the employee “rédgona
believes” that to béhe case.ld. at 613.

Once a plaintiff has established a prima facie case @A courts employ the
well-established burdeshifting analysis that is used in federal discrimination cases
involving “pretext” claimsBlackburn v. United Parcel Servicelc.,179 F.3d 81, 92
(3d Cir.1999). Under this test, “the burden of production shifts to the defendant to
‘articulate some legitimate, nondiscriminatory reason’ for its actidi®ddson v. Scott
Paper Co0.109 F.3d 913, 920 n. 2 (3d CiftguotingMcDonnell Douglas Corp. V.
Green 411 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 668 ()9T3)ce the defendant
articulates a legitimate reason for the adverse employment action, thenptes of
retaliatory discharge created by the prima facie case disappedrthe burden shifts
back to the plaintiffSee idThen, “[tjo prevail at trial, the plaintiff must convince the

factfinder ‘both that the reason [given by the employer] was false, ahdréaliation]

10



was the real reason.’ld. (QuotingSt. Mary's Honor Ctr. v. Hick§09 U.S. 502, 515,
113 S.Ct. 2742, 125 L.Ed.2d 407 (1993)). For summary judgment purposes, the court
must determine whether the plaintiff has offered sufficient evidence for @nedas jury
to find that the employer's proffered reasfor the discharge was pretextual and that
retaliation for the whistleblowing was the real reason for the dischaegSempier v.
Johnson & Higgins45 F.3d 724, 728 (3d Cir.1996]T]o defeat a summary judgment
motion based on a defendant's proffeaafondiscriminatory reason, a plaintiff who has
made a prima facie showing of discrimination need only point to evidence establishing a
reasonable inference that the employer's proffered explanation is unworthy of
credence.”). Typically, the types of eeitce that the plaintiff must point to are
“inconsistencies or anomalies that could support an inference that the employer did not
act for its statedeasons.’ld. at 731.
A. Reasonable Belief

Regarding his reasonable beliBfaintiff allegesthat Defendantsfailure to seek
full repayment from Wakefern in an estimated amoun$2090,000 was unlawful or
unethical because “it is unheard of in his industry to not seek repayment of $200,000.”
(Plaintiff's Reply Brief (“PRB”)119-10.) To establish that belief, Plaintiff explains that
he believed that the discrepancy was the result of an unlawful s¢isesaein part,on
the fact thatCliff “informed Plaintiff to let the issue of the overpaymermt’ gnd never
explained why “[Defendantsyvere not seekingepayment.” (PRBYY 9.) Plaintiff
construe<Cliff’s alleged instructionasa “coverup” of unlawful activities In addition,
Plaintiff questions why “nothing wagone to remedy” the overpayment after the Accrual

Program ended for reasons unknown to.hid. at 9. Finally, subjectively speaking

11



Plaintiff explainsthat because he encountered a similar experience at a prior company,
where a failure to investigate into missing supplies and equipment wasdatodits/eal
employee kickbacks and fraud, he is thus reasonable ireles that such conduct could
have occurredt GloryFoods.Id. at 10.

Even when liberally construingthe facts in Plaintiff’'s favoy his claim fails
becauseno reasonablgury could findthat Plaintiff's belief-- that the dscontinuation of
the Accrual RFogramwas motivated by aaonlawful scheme- was reasonablePlaintiff
presents no evidence to show that at the time he allegedly objected to the overpayment,
he believed an illegal scheme took place. To the contrary, Plaintiff meesgmed the
issue of overpayment to management purely as a business mhattred, Plaintiff
claims that he formed his suspiciarfsalleged illegal activity from Cliff's silence on this
subject, coupled withPlaintiff's previous encounter of fraudart activity at a different
job; both after-thdact rationales. These reasonsiagaifficient.

For scenarios involving this type of conclusiomping rationalethe decision in
Blackburn v. United Parcel Service, Inis. particularly persuasive 3 F.Supp.2d 504
(D.N.J. 1998).In Blackburn the plaintiff expressed his concerns about the company’s
pricing policies over the course of several memos he wrote to fellow emplégeas.
508. Specifically, he questioned management’s practices as they related-ttaustrnaw
and the potential for a current or future violation of such lddesHowever, much like
this case his CEPA claim failed becauséhe memos and conversations show[ed] only
that plaintiff, as he was obligated to do in his managerial capacity, brougralse
potentially probématic issues to his employer's attentiofd” at 514. The court

concluded thatthe employee’s belief “a lamightsomeday be violated ifcertain

12



changes are not made simply does not violate any law of which this court is”ddare.
See also, Falcw. Community Med. Ctr296 N.J. Super. 298, 3(4@pp. Div. 1997)
(holding that plaintiff's concerns regarding “management style” did not equate to
complaints about unlawful actions, and thus was unreasonable under CERAY v.
Schering Corp.275 N.J.Super.at 237(holding that CEPA “was nohtended to provide

a remedy for wrongful discharge for employees who simply disagtheawiemployer's
decision, wherehat decision is entirely lawful.”).

Here, Plaintiff's belief was unreasonable becatlse “discrepancy” and the
termination of the Accrual Program resulted appardndiyn an entirely lawful business
decision.While, under CEPA, Plaintiff does not have to prove that an unlawful activity
had occurred, his lack of evidence to the conthargresesthe Court’s finding thathe
allegations of wrongdoing on the part of Glory Foods are insufficient to support
Plaintiff's belief that Glory Foods was involved in a “kiblack scheme Indeed, tahe
contrary, CIiff testified that when Plaintiff asked her about the oyenpat to Wakefern,
she informed Plaintiffand Plaintiff does not disput&hat this accounting discrepancy
occurred before Plaintiff's employment, and the Accrual Program washpaage to
addressthe issué Cliff Dep. at 44:46. Moreover as Cliff explained, the program
ended in 200# nearly two years before Plaintiff began his employmehecauséslory
Foods and Wakefermutually determined that the program shoudidcontinuedafter a
year. Id. at 43:6, 1315, 44:417. Although Plaintif suggests that the program may have

been terminated in 2009, there is no evidence supporting this assertion. Significantly,

8 Although Plaintiff claims in his Opposition Brief that CIiff insisted that Plaintiff
“ignore” the issue of the overpaymemiaintiff fails to support his version of events
with any competent evidence. Without any evidence, Plaintiff’s accusation rings
hollow.
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Plaintiff was specifically informed by CIiff that the issue of thesrpayment had been
resolved between the former President of Glory Foods and Wakefirat 44:1419.
Therefore, it appears Plaintiff's insistence that some unlawful conduct too& slac
merely based upon his own subjective belief regarding howy Gloods’ finances should
be managed.

Furthermore the facts of this caseven fall short of thecircumstancesn
Blackburn where the plaintifthere at least relayed his concerns regarding a potential
conflict with the compang policy and the law. The Court notes that CEPA plaintiffs
must “have an objectively reasonable beliaf,the time of the objectiarthat such
activity is illegal [or] fraudulent.” Mehiman v. Mobil Oil Corp.153 N.J. 163, 193
(1998). Here, Plaintiffprovides no evideno#hatsoever thahe communicatedis belief
to Glory Foods thaany unlawful activity transpired In his initial email to Neal
following her request for general sales comments, Plaintiff explaineavithategard to
Wakefern, Glory Foods was “running different programs in FY 09 versus FY 10 that
affected the current IRl number negatively,” but that he “had programsaace b
address any of these declined?laintiff did not even reference the Accrual Program or
any concerns regarding a possiblkegal scheme. From its contenthis email
demonstrates that Plaintiff was merely commenting or at worst— criticizing the
decisions of Glory Foods on the Wakefern account. More importantly, as noted above,
Plaintiff offered this informatiomn response to Neal’s inquiry. What is more, only after
Neal’s further inquiry regarding the Wakefezocount did Patterson mentitre Accrual
Program and its effect on sales numbers. For reassurance, Plaintiffedftieal that he

hadput in placea specific ppgramto counteracthe alleged losses that resulted from the

14



Accrual Program’s discontinuation. At that time, it is apparent from Plaingffisils
that he did not suspect any unlawful conduct; rather, it was business as usual.

In sum, Plaintiffneverconveyed in any conversation or email sent to Neal, CIiff,
or any of his ceworkersthat he thought something illegal had occurred. In that regard,
Plaintiff not once referezed any law he thought the overpayment might have violated,
much less his 11thour insinuation of fraud or a kickback scheme. The Court finds that
the evidence supports the conclusion tRkintiff merely brought the issue tdeals
attention in the midst of carrying out the tasks of his job, not as a complaint or agd fl
Therefore there is no evidence that Plaintiff reasondidyieved that a kickback scheme
occurred; without such a showing, Plaintiff cannot sustairphma facieburden. On
this basis alone, his CEPA claim fails as a matter of I1&®e Young v. Prudential Ins.
Co. of America, In¢.297 N.J. Super. 605, 62App. Div. 1997) (holding that “if
[plaintiff's] belief, however sincere, was objectively unreasonable, hisnsctre not
protected activity and his CEPA claim must fail.”)

B. Whistleblowing Activity

Even assuming that Plaintiff has met the fektmentof a CEPA claim, this Court
finds that Plaintiffcannot met the “whistleblowing activity” elementUnder section 3a,
a whistleblowing activity occurs when an employee “[d]iscloses, or threaiehsctose
to a supervisor or to a public body an activity, policy, or practice of the esrptyy

another employer with whom there is a business relationshgt the employee

9 Plaintiff stated in his submissions that he “raised this issue of kickbacks with the
President of Glory Foods, Jackie Neal, in an email” PRB at{{ 3. However, this is
contrary to Plaintf’'s own testimony. Plaintiff testified that hespoke to [Neal] about

the $200,000 on email so she’s aware of that issue of the $200,000.” Pl.'8T0&4.
Moreover, there is nothing on the record that supports Plaintiff's assertion.
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reasonably believes is in violation of a law, or a rule or regulation promulgatecpurs

to law” N.J.S.A. 34:193a. “The object of CEPA is not to make lawyers out of
conscientious employees but rather to prevent retaliation against those essphdyo
object to employer conduthat they reasonable believe to be unlawfighlman,153

N.J. at 193-194. Thus, CEPA plaintiffs need not complain about the “exact violation” that
occurredHernandez v. Montville Tp. Bd. Of Edu854 N.J. Super. 467, 47{App. Div.
2002).

However,courts have declined to viewGEPA plaintiff's proffered complaint as
awhistleblowing activity wherit makes no references to violations of the la3ee Boyle
v. Quest Diagnostics, IndNo. 05CV-4463, 2008 WL 2242443, at *7 (D.NMay 29,
2008) (holding that plaintiffs CEPA claim failedn part becausehis alleged
whistleblowing activity made no indication that plaintiff believedis employer’'s
activitieswerein contravention of any law, or a rule or regulation promulgated pursuant
to law). Likewise, the disclosure ofomplaintsor disagrementsabout otherwise lawful
employeractionshasnot besn considered whistleblower activitfgeeYoungv. Schering
Corp., 275 N.J. Super221, 237 (App. Div. 1994).

In that connection tiis well established th&@EPA does not protedtisclosures
that are aregularpart of the employee’s job responsibiliti€eeMassarano v. New
Jersey Transjt400 N.J. Super. 47491 (App. Div. 2008)(holding that plaintiff was
merely doing her jolas securityoperationananagerand was not a whistleblower under
CEPA when she reported her findings and opinion regaradiatendant’'sallegedly
recklessdisposal ofdocumenty Capanna v. Tribeca Lending Cor2009 WL 900156,

*8 (D.N.J. 2009)holding thatplaintiff was merely performing her routine dutes as a

16



loan uncerwriter inreportingan error regardingreapplicant'soccupation and salarny
her supervisor and did not disclose or object to any unlawful activity or conduct by the
company)

In the instant matter, Plaintiff alleges thia¢ informed Neal of the accrual
program,and in doing so, objected to conduct he reasonably believed was urifgul.
previously stated, Plaintiff was not objectively reasonable in his beliefvia he was
reporting was unlawful. However, even assuming that he harbored this reasonahle belief
neither the emadl sent on February 25, 201 March 2, 2010, to Neal could be
considered a whistleblowing activity for the purposes of CHRAintiff insiststhatthese
emails are theulmination of his efforts to object to Defendantsnduct'* The Court
disagrees.

Nothing in these emails can be reasonably construed as an objection in a CEPA
context. Indeed, as noted eatrlier, the February 25, 2010 emaly rsated that “[Glory
Foods wasfunning different programs in F¥9 versus FY 10 that affected the current
IRI numbers negatively. SeePatterson’s email dated February 25, 208gnificantly,

contrary to any indication of wrongdoing, Patterson notext tte has put in place

10 In his lrief, Plaintiff makes multiple arguments that lack proper citations to the
record and are otherwise belied by the recordTo reiterate Plaintiff asserts that he
“raised the issue of repayment withifCand wasinstructed to ignore it.” PRB, p.1This
alegationis not supported by any evidence. Second, Plaintiff states that he “knew Lisa
Cliff would probably fire him if he raised the issue of the missing $200,000, because she
was deliberately hiding the facts of the missing money from the PlaintiffThis is yet
another conclusory assertion unsupported by the record.

1 Plaintiff refers to hisFebruary 2% email to Neal as thécrucial” email which
informed Neal of “the fact that the repayment program was stopped without reason, and
without knowledge as to what was repaid by Wakefern and without any aogpun
performed by Glory Foods.” PRB, p.1However that language is quoted from the
March 1% email from Plaintiff to Neal.
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“programs. . .to address any of these declinedd. Even more obvious, in the folle
up emalil that references the Accruab@ram, Plaintiffsimply explains the program to
Neal as he understood, iandses forth stepsthat he wastaking “to counter any losses
from the prior year.ld. Clearly, rot only did Plaintiff fail to object to any unlawful
conduct in substance as thediscontinuation of the Accrualr®ramin andof itself was
not unlawful- butPlaintiff makes nanention or assertiowhatsoever at the time he sent
the emails to Neahat he believedhe overpayment and the subsequent discontinuation
of the Accrual Program referenced in those emasdsethe resulof anillegal scheme or
unethicalact Moreover, &tal to Plaintiff's claims is his suggestiomsthose emails of
ways to mitigate the company’s losskom a business standpointistis compelling
evidencewhich revealsPlaintiff’'s apparent disagreement owbe discontinuation of the
Accrual Programrather thara seeminglypost hocbelief ofiillegality. At best,Plaintiff
was being critical of a management decisidtowever, this falls short cfupportinga
whistleblower activity. Accordingly, undeno set of facts on this recocdn a reasonable
jury find that Plaintiff objectedo Glory Foods’ conducor that Plaintiff engaged in a
whistleblowing activity See, e.g.Boyle 2008 WL 2242443, at *7Young 275 N.J.
Super. at237 ([CEPA] nevertheless was not intended to provide a remedy for
wrongful discharge for employees who simply disagree with an employer's decision,
where that decision is entirely lawful.”).

Finally, as a lastitch effort, Plaintiff pointsto the CEPA provision providing a
cause of action for employees who refuse to participate in violative coadddie
claims in a conclusory manngthat he was asked by Cliff and Allen to fepate in

illegal acts. Plaintiff does not specify what cantlhe was asked to participater did
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he allege any in his ComplaintAdditionally, there is nothing in the record that would
support Plaintiff's assertion in this regard. Thus, this newly concocted theoabuityi
fails on this motion.
C. Causal Comection

Thus far, the Court has found that Plaintiff has failed to demonstrate the brst tw
elements of a CEPA claim. There is no dispute that Plapt&sumablysuffered an
adverse employment actienterminationof his employment As to the last element of
causation,Plaintiff hasfailed to prove that casualnexusexists between his alleged
protected activity and termination

To satisfy the element of causatigplaintiff must demonstratehat “a causal
connection exists beten the whistkdlowing activity and the adverse employment
action” Dzwonar 177 N.J. at 462. [&ntiff must show that the “retaliatory
discrimination was more likely than not a determinative factor in the decifhamdfry
v. Autotote Sys., Inc350N.J. Super. 276, 29 pp. Div. 2001)(citations omitted) In
analyzing the causal link between a protected activity and adverse employtiemt a
courtsoften look to the temporal proximityecauset is circumstantialevidencewhich
CEPA plaintiffs mayproffer to raise an inference that their protected activity was the
likely reason for the adverse acti@@ampbell v. Abercrombie & Fitch, CaNo. Civ.A.
03-3159 2005 WL 1387645, at *[D.N.J. June 9, 2005citing Kachmar v. Sungard
Data Sys.109 F.3d173, 177 (3d Cir.1997)Jalil v. Avdel Corp.873 F.2d 701, 708 (3d
Cir.1989).

However, t is important to emphasize that it is causation, not temporal proximity

itself, that is an element of plaintiff's prima facie camed temporal proximity
merely provides an evidentiary basis from which an inference can be dragn.
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element of causation, which necessarily involves an inquiry into the motives of an
employer, is highly contexgpecific.

Id. at *8 (citations anthternal quotations omitted).

Here, as to causation, Plaintiff argues that the temporal proximity betlWween t
submissions of his emails and his eventual termination is highly suggestive thas he
terminated for retaliatory purposes. Indeed, the recefldcts that after sending the
email dated March 1, 2010, Plaintiff was terminated from Glory Foods on March 12,
2010. However, notwithstanding the short time framkintiff cannot demonstrate
causation because he wasnply not a whistleblower. Seesuprg Section B.In
Blackburn the court found that plaintiff's actions did not constitute whistleblower
activity, and thereforéplaintiff [could not] demonstrat the required nexus between a
‘whistleblowing activity’ and his terminatioi.Blackburn 3 F. Supp.2d at 517.Equally
applicablein the instant mattePlaintiff could nothave beenerminated for “blowing the
whistle” if he did not actually “blow the whistle.”ld. Accordingly, for the reasons set

forth above, Plaintiff has failed to demarate causatioh?

12 Assuming that Plaintifhas established hima faciecase- which he has failed

to do-- his CEPA claimwould still fail as a matter of law. Indeed, Defendants have
properly articulated legitimatenondiscriminatory reasons for the termination of his
employment and Plaintiff cannot show that their reasons were pretextual. ¥$here i
nothing in the record from which this Court can infer that Patterson’s teramnaas the
result of his whistleblowing activity assuming Plaintiff was able to demonstrate on this
motion of such activity. To the contrary, there is sufficient evidence to support
Defendants’ position that Plaintiff’'s termination was the result of missed degdline
disrespect for the chain of command, and a merger with McCall Farms. Bdbaus
Court has found conclusively that Plaintiff cannot provephisia faciecase, the Court
need not engage in an-depth analysis of these reasons. Suffice it to say, Plaintiff
cannot point to anjnconsistencies or anomalies surrounding his termination that would
be sufficient to defeat summary judgment.
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V. CONCLUSION

For the aforementioned reasons, Defendants’ motiGR&NTED .

DATED: SeptembeR8, 2012 [s/ Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.
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